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ERRATA  AND  CORRIGENDA. 


Page    241,  line  3  from  bottom,  for  "  />«"  read  "  Doe." 

„  347,  in  heading  to  case  of  Qaeen  o.  Sabed  AH,  for  ^  FULL  BENCH 
RULING"  read  APPELLATE  CRIMINAL. 

n  349,  line  12  from  top,  for  '*  their  Lordships  referred  the  case  for  the 
opinion  of  a  Full  Bench"  read  '*  between  their  Lordships,  the 
record  was,  by  the  order  of  Phear,  J.,  submitted  to  the  Chief 
Justice  for  the  appointment  of  a  third  Judge.  The  Chief  Justice, 
under  the  provisions  of  the  Criminal  Procedure  Code  (Act  X  of 
1872},  s.  271,  added  three  Judges  to  the  Judges  of  the  Division 
Court,  and  the  appeal  was  then  heard  by  five  Judges." 

„      361,  line  3  from  bottom,  afUr  «•  land"  iruert  »* ,  but" 

„      363,  in  heading  to  case, /or  "aemnd"  read  "  amend." 

„  416,  in  head-note  transpose  ^^{ly^  from  end  of  second  to  end  of  first 
paragraph. 

App.,  page  25,  line  7  of  Reporter*8  note,  for  **  acts"  read  "fects." 
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BENGAL  LAW  REPOKTS. 


APPELLATE  CIVIL. 


Before  Sir  Richard  Couch^  Kt,^  Chief  Justice,  Mr,  Justice  Jachson,  and 

Mr,  Justice  Mitter, 

A,  B.  MACKINTOSH  (Plaintipf)  v.  RALLY  DOSS  MULLICK  1873 

AMD  OTUBRS  (Dbp  BUD  ARTS.)*  March  3  j*  4 

Act  X  of  1859,  88,  47,  56,  and  SS^Suit  for  Rent^ Service  of  Summons  on 
Defendant  resident  in  another  District^Irregularity—BeHami^Act  VIII 
of  1859,  s.  119. 

In  a  suit  for  rent  nnder  Act  X  of  1859,  service  of  sommons  on  a  defendant,  whose 
abode  is  in  another  district,  by  a  peon  from  the  Court  of  the  Colle  ctor  of  the  dis- 
trict  in  which  the  sait  is  brought,  instead  of  through  the  Collector  of  the  district 
in  which  the  defendant  resides,  as  required  by  s.  47  of  the  Act,  is  not  such  an 
irregularity  as  vitiates  the  whole  proceedings  and  renders  the  decree  and  a  sale  in 
execution  thereof  void. 

Per  Jackson,  J. — The  words  in  s.  56  **  upon  proof  that  the  summons  or  procla- 
mation has  been  duly  served  according  to  the  provisions  of  this  Act "  refer  to  the 
mode  in  which  a  summons  is  to  be  served,  and  not  to  the  agency  by  which  it  is  to 
be  served. 

This  was  a  suit  by  a  mortgagor  to  recover .  possession  of  the 
mortgaged  premises  which  were  situated  in  Dehi  Panchanno- 
gram^  in  the  district  of  the  24-Pergunnahs^  and  for  mesne 
profits. 

In  February  1868  a  suit  was  instituted  by  the  Government 
in  the  Court  of  the  Collector  of  the  24-Pergunnahs  against 

*  Regular  Appeal,  No,  246  of  1871,  from  a  decree  of  the  second  Subordinate 
Judge  of  the  24-p6rgannahs,  dated  the  3lst  July  1871. 
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1873        Asbootoeh  Deb  and  Promothonath  Deb,  tbe  recorded  tenanta  of 


Mackibtosh  the  property  in  dispute.  But  on  discovery  that  these  persons 
Kallt  Dobs  were  dead,  and  that  Nobinmoney  Dossee.  Charoo  Chunder  Ghose, 
and  Surruth  Chunder  Ghose,  the  second,  third,  and  fourth  defend- 
ants in  the  present  suit,  had  accepted  the  summons  and  granted 
receipts  as  their  heirs,  the  last  named  persons  were  substituted 
as  defendants,  and  a  summons  was  issued  requiring  them  to 
appear.  This  summons  was  served  by  a  peon  from  the  Court 
of  the  Collector  of  the  24-Pergunnah8,  by  affixing  a  copy  to  the 
outer  door  of  the  defendants'  house  in  Calcutta,  and  another  copy 
in  the  Collector's  office,  it  being  stated  that  the  defendants 
could  not  be  found  on  search  being  made.  The  defendants  at 
the  time  of  service  were  living  in  Calcutta.  None  of  the 
defendants  appeared,  and  an  ex  parte  decree  was  passed  against 
ihem,  in  execution  of  which  the  property  was  put  up  for  sale 
and  purchased  on  the  14th  August  1868  by  Nobin  Chunder 
Bose,  one  of  the  defendants  in  the  present  suit,  for  Bs.  240, 
The  latter,  in  April  1869,  mortgaged  it  to  one  Nilkant  Holdar, 
and  on  the  28th  April  1870,  in  order  to  redeem  the  mortgage 
and  meet  other  liabilities,  he  conveyed  it  to  the  defendant, 
Kally  Doss  Mullick,  for  Bs.  2,400. 

The  property  had  been  mortgaged  by  the  owners  to  the  plain- 
tiff in  1863,  and  on  the  14th  April  1870,  he  had  obtained  a 
decree  for  foreclosure.  He  alleged  in  his  plaint  that,  on  endea- 
voring to  obtain  possession  under  this  decree,  he  was  opposed  by 
the  defendant  Nobin  Chunder  Bose,  the  purchaser  at  the  sale  in 
execution  of  the  decree  for  rent,  who,  he  stated,  was  a  mere 
benamidar  of  the  mortgagors.  He  submitted  that  the  rent  suit 
was  irregular  and  collusive,  and  that  the  decree  therein  and  sale  in 
execution  were  therefore  invalid ;  and  he  prayed  that  the  sale 
might  be  set  aside,  and  that  possession  and  mesne  profits  might 
be  decreed  to  him. 

Written  statements  were  filed  by  Nobin  Chunder  Bose,  Kally 
Doss  Mullick,  and  the  Collector  of  the  24-Pergunnahs,  who  had 
been  joined  as  a  defendant  by  the  plaintiE 

The  Subordinate  Judge  dismissed  the  plaintiff's  suit,  holding 
inter  alia  that  there  was  no  such  irregularity  in  the  proceedings 
in  the  rent  suit  as  would  invalidate  the  decree,  and  that  the 
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evidence  as  to  the  benami  nature  of  Nobin  Chunder  Bose's        1878 
purchase  was  insufficient  Maokuttosh 

I  The  plaintiff  appealed  to  the  High  Court.  MuiLo^ 

t  * 

The    Qffff,  Advocate- General  (Mr.  Paul)  (with  him  Baboo 

Ambica  Churn  Ghose)  for  the  appellant. 

Baboos    Gopal  Lall  Mitter  and    Nilmadhub    Bose  for    the 
respondents. 

The  Advocate-General — The  rent  suit  was  altogether  informal; 
there  having  been  no  service  of  summons  according  to  law,  and  • 

consequently  no  jurisdiction  in  the  Judge  to  pass  any  decree 
whatever.  The  receipt  for  the  first  summons  was  given  by 
persons  who,  at  the  time,  were  perfect  strangers  to  the  suit,  and 
it  could  not,  therefore,  amount  to  acceptance  of  service.  Act  X 
of  1859,  s.  47,  provides  that,  where  the  defendant's  abode  is  in 
another  district,  the  summons  shall  be  served  through  the  Col- 
lector of  such  district.  [Cough,  C.J. — The  summons  was 
served,  though  not  in  the  regular  manner.]  The  proceeding  was 
unwarranted,  and  therefore  a  nullity,  and  not  a  mere  irregularity — 
2  Chitty's  Archbold  6,  1471.  The  Act  must  be  strictly  complied 
with,  or  the  decree  be  set  aside;  see  Maharajah  Mahasfiur 
Singh  Bahadur  v.  Baboo  Hurruck  Narain  Sinyh  (1).  The 
decree  was  a  nullity,  and  the  sale  thereunder  wholly  invalid. 

Baboo  Gopal  Lall  Mitter  for  the  respondents. — There  is  no 
appeal  from  a  judgment  passed  ex  parte  against  a  defendant  for 
non-appearance — Act  X  of  1859,  s.  58.  [Couch,  C.J. — That  is 
where  the  defendant  has  been  duly  served  according  to  the 
provisions  of  the  Act,  see  s.  56.]  There  has  been  no  failure  of 
service,  the  mode  of  service  may  not  have  been  regular,  but  the 
mortgagors  were  made  aware  of  the  suit,  which  is  the  whole 
object  of  service. 

The  Advocate-General  in  reply. 

The  following  were  the  judgments  of  the  Court:— 

Couch,  C.J. — The  case  put  forward  in  the  plaint  in  this  suit 
was  that  Nobin  Chunder  Bose  had  made  a  purchase  as  the 

(I)  9  Moore's  L  A.,  26S. 
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1878        benamldar  for  the  second^  third  and  fourth  defendants ;  that  the 


Mackintosh  sixth  defendant  had  subsequently  made  a  collusive  purchase 
Kallt  do8s  from  Nobin  Chunder  Bose  ;  that  the  sale  at  which  the  property 

MULLICK. 

in  suit  was  purchased  was  in  execution  of  a  decree  passed  in  a 
previous  suit ;  that  as  the  suit  was  irregular  and  collusive,  the 
decree  passed  therein,  and  the  sale  in  pursuance  of  it,  were 
invalid,  and  the  plaintiff  prayed  that  the  illegal  and  collusive 
sale,  as  he  called  it,  should  be  set  aside. 

There  was  no  pretence  for  alleging  that  there  was  any  collu- 
sion on  the  part  of  the  Collector,  nor  has  it  been  shown  that 
Charoo  Chunder  brought  about  the  sale  by  any  intentional 
default  in  paying  the  rent  due  to  the  Government.  In  fact,  the 
case  as  presented  to  us  now  is  that  Nobin  Chunder  Bose  pur- 
chased on  behalf  of  Charoo  Chunder  and  Surruth  Chunder,  and 
it  was  simply  a  case  of  benami  transaction. 

An  objection  has  been  taken  to  the  validity  of  the  sale  that , 
the  defendants  in  the  suit  brought  by  the  Government  were  not 
summoned.  It  was  put  as  high  as  that  by  the  learned  Advocate- 
General.  This  objection,  although  not  distinctly  raised  in  the 
plaint,  may  be  considered  as  coming  under  the  allegation  that 
the  suit  was  irregular. 

It  appears  that  the  suit  being  commenced  by  the  Government 
through  Prosonno  Coomar  Mookerjee,  the  head  mohurir, 
Ashootosh  Deb  and  Promothonath  Deb  were  made  defendants  in 
the  plaint.  Then  it  was  discovered  tliat  they  were  dead,  and  the 
second,  third  and  fourth  defendants  accepted  the  summons  and 
granted  receipts  as  the  heirs.  A  summons  was  issued,  entitled  '^  in 
the  suit  of  Prosonno  Coomar  Mookerjee,  head  mohurir,  on  part 
of  Government'^  as  plaintiff,  and  these  persons  as  defendants, 
requiring  them  to  appear  on  the  9th  of  April  1868.  This  sum- 
mons appears,  from  the  receipt  of  the  peon,  which  is  annexed  to 
it,  to  have  been  served  by  being  affixed  to  the  outer  door  of  the 
house  of  the  defendants,  it  being  stated  that  on  search  they  were 
not  to  be  found.  Now  s.  45  of  Act  X  of  1859  provides 
that  '^  the  summons  shall  be  served  by  delivering  a  copy  of 
the  summons  to  the  defendant  personally  when  practicable, 
or  if  the  summons  cannot  be  served  on  the  defendant  per- 
sonally, by    affixing  a  copy  of  it  to  some  conspicuous  part  of 
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his  usual  place  of  abode^  and  also  affixing  a  copy  of  the  same  ^^^3 
in  the  Collector's  office.'*  S.  47  provides  that,  if  the  "place  Mackintosh 
of  abode  of  the  defendant  be  in  another  district,  the  summons,  ^^'^'^^ 
together  with  the  costs  of  the  serrice  thereof,  shall  be  sent, 
by  the  public  post,  to  the  Collector  of  such  district,  who  shall 
issue  the  summons  and  return  the  same  after  service,  with  the 
prescribed  endorsement  to  the  officer  by  whom  it  was  trans- 
mitted to  him."  These  defendants,  it  is  said,  were  living  in 
another  district,  in  the  district  of  Calcutta,  the  proceedings 
being  in  the  Court  of  the  Collector  of  the  24-Pergunnahs,  and  it 
is  upon  the  ground  that  the  summons  was  not  sent,  in  the  man* 
ner  indicated,  to  the  Collector  of  Calcutta,  that  the  Advocate- 
General  has  rested  his  objection  to  the  validity  of  the  decree. 
It  is  true  as  argued  by  him  that  s.  56  says : — "  If  on  the  day 
fixed  by  the  summons  or  proclamation  for  the  appearance  of  the 
defendant  the  plaintiff  only  appears,  the  Collector  upon  proof 
that  the  summons  or  proclamation  has  been  duly  served, 
according  to  the  proYisions  of  this  Act,  shall  proceed  to 
examine  the  plaintiff  or  his  agent,  and  after  considering  the 
allegations  of  the  plaintiff  and  any  documentary  or  oral  evidence 
adduced  by  him,  may  pass  judgment  ex  parte  against  the 
defendant ;"  but  it  appears  to  me  that  the  words  as  to  summons 
or  proclamation  being  duly  served  according  to  the  provisions 
of  the  Act  refer  to  the  mode  of  service  directed  by  s.  45, 
and  it  would  not  be  a  ground  for  not  proceeding  with  the  case 
that  the  summons  was  not  served  through  the  Collector  of  the 
district,  but  by  an  officer  of  the  Court  itself,  if  the  summons 
had  been  served  in  the  manner  the  Act  requires,  namely, 
personally  when  it  is  practicable,  or  by  affixing  a  copy  to  the 
defendant's  place  of  abode  when  personal  service  is  not  possible. 
S.  58  provides  that  an  appeal  shall  not  lie  "  from  a  judgment 
passed  ex  parte  against  a  defendant  who  has  not  appeared,  but 
that  in  all  such  cases  if  the  defendant  shall,  within  15  days 
after  any  process  for  enforcing  the  judgment  has  been  executed, 
or  at  any  earlier  period,  show  good  and  sufficient  cause 
for  his  previous  non-appearance,  and  satisfy  the  Court  tliat 
there  has  been  a  failure  of  justice,  the  Collector  may,  upon 
such  terms  and  conditions  as  to  costs  or  otherwise  as  he  may 
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1878  think  proper,  revive  the  euit  and  alter  or  rescind  the  decree 
Mackintosh  ^g  the  juBticc  of  the  caflc  requires/*  In  this  case  I  think  there  was 
Rally  Doss  au  ex  parte  judgment  against  the  defendants  which,  if  they  had 
been  prejudiced  by  the  summons  having  been  served  on  them  in 
this  manner,  instead  of  through  the  Collector  of  Calcutta,  they 
should  have  applied  to  have  set  aside.  There  would  be  really  no 
reason  for  setting  aside  the  judgment  if  they  had  notice  of  the  pro- 
ceedings. The  summons  having  been  served  on  them  by  a  peon 
from  the  Court  of  the  24-Pergunnahs  would  give  them  notice  just 
as  well  as  if  it  had  been  served  by  a  peon  of  the  Collector  of  Cal- 
cutta. It  seems  to  me  there  is  no  reason  for  holding  that  an 
irregularity  of  this  kind  by  which  the  party  is  not  injured 
vitiates  the  whole  proceedings  and  renders  the  decree  void,  and 
as  was  contended  for  by  the  learned  Advocate-General  that  the 
sale  should  also  be  treated  as  void  and  as  giving  no  title  to  the 
purchaser.  No  authority  going  to  such  a  length  has  been  quoted 
to  us.  I  think  the  decree  was  not  rendered  void  by  the  sum- 
mons not  being  served  through  the  Collector  of  Calcutta. 
The  appeal  must  be  dismissed  with  costs. 

Jackson,  J. — I  am  entirely  of  the  same  opinion.  On  the  first 
part  of  the  case  the  plaintiff  asks  us,  sitting  here  in  appeal,  to 
declare  that  the  decree  obtained  against  Charoo  Chunder  and  his 
co-defendants  was  a  nullity,  and  then  to  go  on  and  set  aside  the 
sale  by  which  the  land  in  dispute  was  conveyed  to  Nobin 
Chunder  Bose.  I  entirely  concur  in  the  view  taken  by  the  Chief 
Justice  as  to  the  meaning  of  the  words  in  s.  56y  Act  X  of 
1859,  with  reference  to  a  summons  being  duly  served  according 
to  the  provisions  of  that  Act.  It  seems  to  me  that  those  words 
clearly  refer  to  the  mode  in  which  a  summons  is  to  be  served, 
and  not  to  the  agency  by  which  it  is  to  be  served.  If  we 
suppose  that  the  plaintiff,  or  that  the  defendants  in  the  rent  suit, 
had  proceeded  by  way  of  application  to  the  Bevenue  Court,  to 
set  aside  the  ex  parte  decree  on  the  ground  that  the  summons  was 
not  duly  served  under  the  provisions  of  the  Act,  can  we  suppose 
that  the  Revenue  Court  would,  adverting  to  the  terms  of  s.  58, 
have  set  aside  its  own  decree  ?  It  must  be  borne  in  mind  that 
the  land  in  respect  of  which  the  arrear  of  rent  was  claimed  is  in 
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Dehi  Panchannogramy  which  is  a  suburb  of  Calcutta^  and  thai        1873 
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the  occupants  of  the  land  lived  just  within  the  town  of  Calcutta,  Mackintosh 
at  a  distance  which  does  not  precisely  appear,  but  which  certainly  Kallt  Doss 
does  not  exceed  two  or  three  miles.  Can  we  suppose  that 
under  such  circumstances  the  Collector  would  have  held 
that  the  summons  had  not  been  duly  served  according 
to  the  provisions  of  the  Act,  because  the  serving  officer  was  a 
peon  on  his  own  establishment,  and  not  on  the  establishment  of 
a  neighbouring  Collector,  and  that  in  consequence  failure  of 
justice  occurred,  for  unless  he  were  of  that  opinion,  he  could  not 
have  granted  a  new  trial  ?  Then,  is  the  plaintiff  in  the  present 
case  to  be  in  a  better  position  than  the  defendants  in  the  rent 
suit  would  have  been  if  they  applied  under  s.  58,  Act  X  of 
1859  ?  It  appears  to  me  that  he  ought  not,  and  that  there  would 
be  considerable  danger  in  allowing  him  so  to  stand ;  for  other- 
wise, instead  of  submitting  the  question  as  to  the  regularity  of 
the  rent  decree  obtained  to  the  Courts  which  granted  it,  it  would 
be  leaving  the  matter  to  be  tried  by  a  different  Court,  and 
ccmsiderable  facility  would  thus  be  afforded  for  collusion 
between  the  plaintiff  and  the  defendant  for  the  purpose  of 
defeating  a  third  party,  the  purchaser  of  the  land  sold.  But  in 
addition  to  that,  it  seems  to  me  to  be  extremely  doubtful  whether 
the  Civil  Court,  which  includes  not  only  the  Court  of  the 
District  Judge  and  of  the  Subordinate  Judge,  but  also  that  of  the 
Moonsiff,  is  competent  to  enquire  into  the  regularity  of  decrees 
obtained  in  the  Revenue  Court,  and  either  set  them  aside,  or 
treat  them  as  nullities,  on  the  ground  of  greater  or  less  irregu- 
larities in  the  proceedings.  But  even  if  we  admit  that  the 
decree  ought  in  this  case  to  have  been  set  aside,  and  that  the 
Civil  Court  might  deal  with  it  as  the  plaintiff  asked,  will  the 
sale  for  that  reason  be  annulled  ?  As  far  as  I  am  aware,  all  the 
decided  cases  in  this  Court  take  the  clear  position  that  under 
such  circumstances  the  sale,  which  has  been  held  in  execution  of 
a  decree  either  of  the  Civil  or  the  Bevenue  Court,  does  not  fall 
simply  because  the  decree  has  been  afterwards  set  aside.  I 
think,  therefore,  that  this  Court  could  not  on  the  ground  con* 
tended  for  by  the  plaintiff^  even  if  it  were  made  out,  declare  the 
sale  to  be  invalid* 
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1878  I  agree^  therefore,  in  thinking  that  this  appeal  must  be 

MACKINT06H  dismiflsed  with  costs. 

V, 

Kally  Dos8 

MuLLicK.  MiTTEB,  J. — I  am  of  the  same  opinion.  I  do  not  think  that 
the  mere  fact  of  non-service  of  summons,  according  to  the  pro^ 
visions  of  the  Act,  is  sufficient  to  render  a  decree  passed  by  a 
Court  of  competent  jurisdiction  an  absolute  nullity ;  for  it  is 
clear  from  the  provisions  of  s.  119  of  Act  VIII  of  1859,  as  well 
as  from  those  of  s.  58,  Act  X  of  the  same  year,  that,  unless  such 
a  decree  is  impeached  within  the  time  prescribed  by  those 
sections,  its  validity  cannot  be  questioned  afterwards.  If  a 
decree  passed  by  a  Court  of  competent  jui-isdiction  were,  as  con- 
tended by  the  appellant,  an  absolute  nullity  merely  because  the 
summons  had  not  been  duly  served,  the  Legislature  would  not 
have  made  those  provisions  for  having  such  a  decree  set  aside 
within  a  prescribed  period  of  time.  I  have  further  to  remark 
that  the  objection  as  to  the  validity  of  the  decree  does  not  affect 
the  sale  to  the  purchaser  Nobin  Chunder  Bose,  and  in  that 
respect  the  case  falls  within  the  principle  laid  down  in  thq 
case  of  Jan  Alt  v.  Jan  Ali  Chowdhry  (1).  In  that  case  a  suit  for 
arrears  of  Tent  had  been  brought  against  the  plaintiff,  and  an 
€x  parte  decree  passed  against  him.  While  that  decree  was  in, 
force,  the  plaintiff's  property  was  sold  in  execution,  and  pur« 
chased  bond  fide  by  one  of  the  defendants.  The  decree  was 
afterwards  set  aside  on  the  application  of  the  plaintiff  under  the 
provisions  of  s.  58,  Act  X  of  1859,  upon  the  ground  that  he  had 
been  kept  in  ignorance  of  the  proceedings  instituted  against  him 
by  the  fraud  of  the  principal  defendant  But,  notwithstanding 
the  reversal  of  the  decree,  the  Court  refused  to  interfere  with 
the  sale  on  the  ground  that,  at  the  time  when  it  was  made,  the 
decree  was  in  full  force  (2). 


Appeal  dismissed. 


(1)  1  B.  L.  R.y  A.  C,  56.  there  was  not  snfficicnt  eyidcnce  to  estab- 

(2)  Their  Lordships  aU  agreed  with    lish  that  Nobin  Chander  Bosc  bought 
the  Sabordinate  Jadge  in  holding  that    bcaami  for  the  mortgagors. 
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Before  Sir  Richard  Couch^  Kt^  Chief  Justice,  and  Mr,  Justice  Kemp. 

MEECHOO  CHUNDER  SARCAR  ato  others   (Plaintiffs)  r.   J.   H.         1873 
RAVENSHAW,  Magistbatb  of  DiNAOBroRfi  (Dbfbndaht).*  ^P^^  18- 

Removal  of  a  House  hy  Order  of  Magisirate^Suit  for  Possession  and  for 
Damages — Jurisdiction  of  Civil  Court-^  Criminal  Procedure  Code  f  Act  XXV 
oflSeiandAct  F/// 0/ 1 869J,  w.  808,  310,^311— ilc^  VIII  of  IS59,  s.  1. 


A  Magistrate  issued  an  order  under  s.  308  of  Act  VHI  of  1869  calling  upon  A. 
to  remove  his  hat  as  being  an  obstrnction  to  a  public  highway.  A.  claimed  a  jary 
nnder  s.  310,  the  majority  of  whom  found  that  the  Magistrate's  order  was  reasonable 
and  proper.  A.  refused  to  obey  the  order,  and  his  hut  was  remoyed  under  s.  311. 
A.  sued  the  Magistrate  for  possession  of  the  land  and  for  damages,  held  ithat  such 
suit  would  not  lie  (1). 

This  suit  arose  out  of  certain  proceedings  taken  by  the  defend- 
ant^ the  Magistrate  of  Dinagepore.  It  appeared  that  the  plaintiffs 
had  erected  ahouse  in  such  a  manner  as  in  the  Magistrate's  opinion 
amounted  to  an  obstruction  to  a  public  highway^  and  under  s.  308 
of  Act  yill  of  1869^  the  Magistrate,  on  the  15th  September 
1870,  ordered  the  plaintiffs  to  remove  the  same,  or  to  show  cause 
against  the  order  within  a  certain  time.  Upon  the  plaintiffs' 
request,  a  jury  was  appointed  under  s.  310,  the  majority  of  whom 
found  that  the  Magistrate's  order  was  a  reasonable  and  proper 
one.  In  consequence 'of  the  plaintiffs  failing  to  obey  the  order, 
the  house  was,  on  the.  29th  November  1870,  broken  down  and 
removed,  and  the  plaintiffs  thereupon  brought  the  present  suit 
against  the  Magistrate,  alleging  that  the  house  had  been  used  by 
them  for  a  long  time  as  a  shop,  that  it  was  no  obstruction  to  the 
public  road,  and  that  consequently  the  Magistrate  had  no  power 
to  pass  the  order  of  the  15th  September  1870 ;  and  they  prayed  for 
possession  of  the  land  and  the  price  of  the  house  broken  down, 

*  Special  Appeal,  No.  1012  of  1872,  from  a  decree  of  the  Subordinate  Judge  of  Dinage- 
pore, dated  the  28th  Maixh  1872,  reversing  a  decree  of  the  Monsif  of  that  district,  dated 
the  20th  September  1871. 

• 

(1)  See  Lalfi  Ukheda  y.  Jowba  Dowba,  8  Bom.  H.  C.  Hep.,  A.  C,  94  ;  and  Act  X 

of  1878,  B.  521. 

2 
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1873        reserving  the  question  of  damages  arising  from  the  business  of 

Mbechoo    the  shop  being  stopped  for  a  separate  action.     The  Munsif  held 

Saboab      that  the  present  suit  was  not  brought  either  directly  or  indirectly 

Bavicmshaw.  for  the  purpose  of  setting  aside  the  order  of  the  Magistrate^ 

nor  could  that  order  be  set  aside ;   and  that,  inasmuch  as  the 

Government  had  undertaken  to  defend  the  suit,  the  Magistrate 

ought  to  be  released  from  all  liability.   He  gave  a  decree  against 

Government  for  possession  of  the  lands  sued  for,  and  also  for 

the  price  of  the  earth  taken  away.     From  this  decision  both 

parties  appealed.     The  lower   Appellate   Court  dismissed  the 

plaintiffs'  appeal,  and  decreed  the  appeal  preferred  on  behalf  of 

Government,  holding  that  the  plaintiffs  were  indirectly  trying 

to  set  aside  the  order  of  the  Magistrate,  and  that  such  order 

could  not  be  set  aside  by  a  Civil  Court.     Against  this  decree  the 

plaintiffs  preferred  a  special  appeal. 

Baboos  Romeschunder  Hitter  ^aiijiajender  Nath  Bose  for  the 
appellants. 

The  Legal  Remembrancer  (Mr.  Bell)  and  the  Senior  Govern- 
ment Pleader  (Baboo  Unnoda  Persaud  Banerjee)  for  the  res- 
pondent. 

Baboo  Romeschunder  Mitter. — We  sue  for  possession  of  the 
land  on  which  this  house  was  built  [Couch,  C.J. — But  this  land 
is  a  piece  of  a  public  road,  so  it  was  found  by  the  majority  of  the 
jury ;  surely  a  suit  against  a  Magistrate  for  possession  of  a  piece 
of  a  public  road  is  novel.]  Possession  being  taken  away  by  the 
order  of  the  Magistrate,  we  are  entitled  to  recover  possession 
from  him.  Some  of  the  jury  were  of  opinion  that  the  road  did 
not  extend  up  to  the  house.  The  concluding  clause  of  s.  311  of 
Act  VIII  of  1869,  though  it  prevents  the  Civil  Courts  from 
entertaining  a  suit  to  restrain  a  Magistrate  from  carrying  out 
an  order  made  under  s.  308,  or  a  suit  for  damasfes  against 
the  Magistrate,  does  not  bar  a  person  against  whom  such 
order  has  been  carried  into  effect  from  instituting  a  suit 
to  prove  that  land  declared  by  the  Magistrate  to  be  public 
is  his   private  property — Lalji  Ukheda   v.   Jowba  Dowba  (1). 

(1)  8  Bom.  H.  C.  Rep.,  A.  C,  94. 
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[Couch,  C.  J.-^But  in  that  case  the  Collector  did  not  sell  a        1873 

piece  of  the  public  road.]     The  land  was  sold  as  being  waste,  and     Meechoo 

the  wood-work  erected  on  it  removed  as  being  an  obstruction.      Saboa« 

The  other  side  will  rely  on    Ujalamayi  Dasi  v.  Chandra  Kumar  Ravenshaw. 

Neogi  (1),  but  that  case  only  decides  that  a   suit  to  restrain 

a   Magistrate  from    carrying    his    order    into   effect  will  4iot 

lie ;  it  does  not  say  that  a  suit  brought  after  such  order  has 

been  carried   into   effect  would  not  lie :   on  this  ground  that 

case  was  distinguished  in  Lalji   Ukheda  v.  Jowba  Dowha  (2). 

[Couch,  C.J. — I  must  prefer  the  decision  of  the  Full  Bench 

of  this  Court.     I  cannot  see  why  a  suit  does  not  lie  to  restrain 

a  party  from  doing  an  act,  yet  for  the  performance  of  which 

he  would  be  afterwards  liable  to  an  action.]     The  plaintiffs  allege 

that  tliis    land  is  their  private   property ;  whether  it  is  or  not 

is  the  question  to  be   tried   in  the  suit  which  is  one  of  a  civil 

nature,  and  under  s.  1  of  Act  YIII  of  1859,  I  am  entitled  to  a 

decision  of  a  Civil  Court  on  it  unless  the  cognizance  of  sucb  suit 

is  taken  away  by  express  enactment. 

The  Legal  Remembrancer, — A  party  dissatisfied  with  an 
order  passed  by  the  Magistrate  under  s.  308  of -Act  VIII  of 
1869  has  his  remedy  under  s.  310  of  the  same  Act.  Where  a 
special  remedy  is  given,  the  general  remedy  is  thereby  taken 
away — Collector  of  Patna  v.  Bomanath  Tagore  (S),  Sakharam 
Shridhar  Gadhari  v.  The  Chairman  of  the  Municipality  of 
Kalyan  (4),  and  Queen  v.  Dean  and  Chapter  of  Rochester  (5). 
S.  308  of  Act  XXV  of  1861  is  a  reenactment  of  Act  XXI 
of  1841,  and  under  the  old  law  no  suit,  such  as  the  present, 
would  lie — Sohun  Patuck  v.  Omoola  Koowur  (6),  Pranhishen 
Surma  v.  Ramrooder  Surma  (7),  and  Ramkishore  Bhuttachar- 
jee  V.  Biseshur  Bhuttacharjee  (8)  ;  see  also  Government  v.  Brij^ 
soondree  Dassee  (9).  The  reason  for  taking  away  the  jurisdic- 
tion in  such  cases  from  the  Civil  Courts,  and  giving  it  to  the 
Magistrate,  is  stated  in  Baroda  Prasad  Mostafl  v.   Gorachand 

(1)  4  B.  L.  R.,  F.  B.,  24.  (6)  20  L.  J.,  Q.  B.,  467. 

(2)  8  Bom.  H.  C.  Rep.,  A.  C,  94.  (6)  Marsh.,  7. 

(3)  Case  No.  3354  of  1864;  25th  Feb-  (7)  7rf.,  214, 
mary  1867.  (8)  /</.,  231. 

(4)  7  Bom.  H.  C.  Rep ,  A.  C,  33.  (9)  S.  D.  A.,  1848,  456. 
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1873        Mostqfi(\).      The  case  of  Ujalamayi  Dasi  v.  Chandra  Kumar 
Mbbchoo     Neogi  (2)  is  directly  in  point.     If  such  an  action  as  the  present 

OH UNDER  _ 

8ARCAB      was  to  succeed^  there  would  be  no  end  to  the  legal  proceedings  in 
Savbnsuaw.  such  cases — Madhab   Chandra  Guho  v.  Kamalakant  Chucher^ 
butty  (3). 

The  Legal  Remembrancer  was  stopped  by  the  Court. 

Baboo  Romesohunder  Mitter  did  not  reply. 

The  judgment  of  the  Court  was  delivered  by 

COucn,  C.J. — In  this  case  it  appears  that  the  Magistrate^ 
considering  there  was  an  unlawful  obstruction  or  nuisance  on  a 
public  thoroughfare  by  the  buildings  which  are  called  in  this 
suit  the  plaintiffs*  mud  kothi,  made  an  order  under  s.  308 
of  the  Code  of  Criminal  Procedure.  The  plaintiffs  dissatisfied 
with  the  order  availed  themselves  of  the  power  given  to  them 
by  B.  310^  and  applied  to  have  it  tried  by  a  jury  whether 
the  order  of  the  Magistrate  was  a  right  and  proper  one.  A  jury 
was  appointed,  and  their  finding  was  that  the  order  was  reason- 
able and  proper.  They  also  found  that  this  building  of  the 
plaintiffs  was  an  obstruction  to  the  public  thoroughfare.  The 
present  suit  is  brought  against  the  Magistrate,  the  plaintiffs  com- 
]>Iaining  that  by  his  order  the  building  had  been  demolished,  and 
the  earth  had  been  taken  away  for  the  purpose  of  repairing  the 
adjacent  public  road,  and  claiming  200  rupees  for  the  value  of 
the  materials  of  the  building,  and  asking  for  the  recovery  of  the 
land,  as  to  which  the  suit  is  valued  at  800  rupees.  Now 
8.  311  says,  that  ''no  suit  or  action  shall  be  entertained  in  any 
Court  in  respect  of  anything  necessarily  or  reasonably  done  to 
give  effect  to  the  order  "  of  the  Magistrate  after  the  finding  of  the 
jury,  where  there  is  a  jury  ;  and  where  no  jury  is  applied  for, 
after  the  passing  of  such  order.  In  regard  to  the  damages 
claimed  for  the  demolition  of  the  building,  they  are  clearly 
claimed  for  something  which  was  necessarily  and  reasonably 
done  to  give  effect  to  the  order  for  removing  the  obstruction. 

(1)  3  B.  L.  R.,  A.  C,  295.  (3)  6  B.  L.  R.,  643. 

(2)  4  B.  L.  B.,  r.  B.,  24. 
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It  is  plainly  within,  the  terms  of  s.  311,  and  no  action  can  ^873 
be  brought  for  it.  Then,  in  regard  to  the  part  of  the  claim  which  chundbr 
is  for  the  recovery  of  th^  land,  although  it  is  put  in  that  shape,  Sarcar 
it  is  in  reality  an  action  against  the  Magistrate  on  account  of  Kwensuaw. 
the  plaintiffs  having  been  dispossessed  of  what  they  say  is  their 
land  in  carrying  out  this  order.  If  there  is  any  cause  of  action 
against  the  Magistrate,  it  is  that  he  has  dispossessed  the  plaintiffs 
of  their  land,  and  he  has  only  done  so  in  giving  effect  to  an 
order  made  under  s.  308  of  the  Code  of  Criminal  Proce- 
dure. State  the  nature  of  the  plaintiff's  claim  in  any  way  you 
may,  it  comes  _within  that  section.  There  is  another  objection 
to  the  plaintiffs  being  allowed  to  sue  for  the  recovery  of  the 
land ;  they  say,  in  fact,  the  land  is  our  private  property ;  there 
is  no  public  road  or  way  over  it,  and  it  is  no  part  of  a  thorough- 
fare, and  so  we* claim  to  have  possession  of  it  given  to  us.  But 
the  question  as  to  whether  it  is  part  of  a  public  thoroughfare 
has  been  tried  in  the  manner  which  the  law  has  provided  in  the 
Code  of  Criminal  Procedure,  namely,  by  a  jury,  and  it  has  been 
found  against  them.  I  say  nothing  as  to  the  propriety  of  that 
decision  (probably  it  is  a  very  right  and  proper  one),  as  we 
have  nothing  to  do  with  that  now.  The  plaintiffs  have  had  what 
the  law  gives  them,  the  right  to  have  the  question-  determined 
by  a  jury  partly  selected  by  themselves,  and  a  majority  of  the 
jury  has  found  against  them.  They  are  not  at  liberty  to  bring 
a  suit  in  the  Civil  Court  to  have  the  question  tried  again, 
and  in  fact  to  have  the  order  of  the  Magistrate  under  s.  308, 
and  the  finding  of  the  jury,  reversed,  and  the  whole  matter 
reopened.  The  consequence  of  that,  as  pointed  out  by  the  Legal 
Remembrancer,  would  be  that  there  might  be  another  order 
by  the  Magistrate,  another  jury  appointed,  another  similar  find- 
ing, and  then  another  suit,  and  so  on.  The  law  does  not  allow 
that. 

There  are  no  grounds  therefore  for  this  appeal,  which  must 
be  dismissed  with  costs. 

Appeal  dismissed. 
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APPELLATE  CRIMINAL. 


Before  Mr.  Justice  Phear  and  Mr,  Justice  Qlover. 

1873  THE  QUEEN  r.  KOONJO  LETH  and  othbbs.* 

April  29  ^ 


30. 


Verdict  of  Jury  set  aside'^' Acquittal — Criminal  Procedure  Code  (^Act  X  of 

1872),  ss.  263,  271,-287,  and  288. 

On  a  trial  by  jnrj  before  a  Sessions  Jndge,  the  jnry  returned  a  verdict  of  gaiUy. 
The  Jadge  disagreed  with  the  verdict,  and  sabmitted  the  case  to  the  High  Coait 
Held  that  the  High  Court  had  power  to  set  aside  the  verdict  of  the  jury,  and  to 
direct  an  acquittal. 

S.  263  of  the  Criminal  Procedure  Code  (Act  X  of  1872)  explained. 

In  this  case  the  prisoners  were  found  guilty  by  a  jury  of  the 
offence  of  dacoity,  and  some  of  them,  of  having  stolen  property 
in  their  possession,  knowing  it  to  be  stolen.  The  Judge  who 
tried  the  case  disagreed  with  the  verdict,  and  accordingly,  under 
8.  263  of  the  Criminal  Procedure  Code  (X  of  1872),  submitted 
the  case  to  the  High  Court 

Mr*  Ghose  (with  him  Baboo  Lulihy  Churn  Bose)  for  the  pri- 
soners contended  that,  when  a  case  has  been  referred  by  a 
Judge  under  s.  263  of  the  Criminal  Procedure  Code,  the  High 
Court  can  set  aside  the  verdict  of  a  jury,  and  direct  an  acquittal. 
The  section  is  entirely  novel.  The  disagreement  referred 
to  in  8.  263  must  be  a  disagreement  on  fact ;  the  Judge  can 
settle  any  question  of  law,  the  jury  are  concerned  with  the 
facts  only.  An  appeal  by  a  prisoner  under  s.  271,  from  a  ver- 
dict of  the  jury,  must  be  on  a  question  of  law,  but  in  that  sec- 
tion there  is  no  reference  to  a  disagreement  between  the  Judge 
and  jury,  therefore  the  ''  appeal"  mentioned  in  s.  263  is  to  be 
taken  in  a  wider  sense,  and  the  case  submitted  is  to  be  treated 
as  an  appeal  on  a  question  of  fact,  as  well  as  of  law.  [Gloyeb,  J. 
— But  what  is  the  meaning  of  the  words  in  s.  263,  '^  but  it 

♦  Reference  to  the  High  Court  under  s.  263  of  the  Criminal  Trocedure  Code 
(Act  X  of  1872)  by  the  Officiating  Sessions  Judge  of  Moorshedabad  in  his  letter 
No.  68,  dated  the  29th  March  1873. 
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may  convict  the  accused  person  on  the  facts  ?"]  That  is,  the  1873 
High  Court  may  even  go  so  far  as  to  convict  a  person  who  has  Quekx 
been  acquitted  by  a  jury*,  for  it  could  not  have  been  the  desire  of  Koonjo  Lkth, 
the  Legislature  to  procure  convictions  solely :  a  remedy  for  the 
perverse  verdicts  of  juries  is  intended,  and  the  High  Court  can 
reverse  such  verdicts  whether  of  acquittal  or  conviction.  The 
innocent  are  to  be  protected,  as  well  as  the  guilty  punished,  but 
no  doubt  the  words  might  have  been  more  explicit.  [Phear,  J. 
— On  a  case  being  referred  under  s.  287,  the  High  Court  can 
acquit  under  s.  288,  whereas,  if  the  prisoner  appealed  under 
8.  271,  the  High  Court  cannot  do  so;  so  if  a  man  has  been 
sentenced  to  transportation  for  life,  the  High  Court  cannot 
interfere  with  the  findings  of  fact  of  the  jury,  whereas,  if  he  is 
sentenced  to  be  hanged,  it  can.]  The  whole  of  s.  263  must  be 
read  together ;  "  but  it  may  convict,  &c.,"  may  be  in  opposition  to 
the  judgment  of  the  Sessions  Judge.  At  any  rate  this  Court  is 
not  bound  to  convict,  there  has  been  no  conviction^  as  no  judg- 
men^twas  passed,  and  the  High  Court  may  agree  with  the  Judge 
below,  and  order  the  discharge  of  the  prisoners,  or  pass  what- 
ever sentence  it  may  consider  proper. 

Cur.  adv.  vulL 

Pheab,  J.  (after  shortly  stating  the  facts). — Upon  con- 
sidering the  evidence,  we  find  that  the  prisoners  have  been 
recognized  by  some  of  the  witnesses  who  have  given  their 
testimony  ;  that  certain*  articles  said  to  have  been  found  in  the 
possession  of  the  prisoners  have  been  identified  also  by  some  of 
the  witnesses  as  articles  which  had  been  stolen  from  the  pro- 
secutor in  the  course  of  the  dacoity ;  and  there  is  further  a 
confession  made  before  the  Magistrate  by  Koonjo  Leth,  one 
of  the  prisoners  jointly  tried  with  the  others,  and  in  this 
confession,  every  one  of  the  other  prisoners,  as  well  as  Koonjo 
Leth  himself,  are  mentioned  as  taking  part  in  the  dacoity. 
If  there  were  nothing  on  the  record  serving  to  impeach  these 
several  heads  of  evidence,  no  doubt  the  case  against  the 
prisoners  would  be  very  strong  indeed.  The  Judge,  however,  has 
given  reasons  for  thinking  that  the  recognition  of  the  prisoners 
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1873^  by  the  witneflses  cannot  be  depended  upon  ;  that  the  identifica- 


QuBBN  tion  of  stolen  articles  is  untrustworthy ;  and  that  the  confession 
EooHjo  LETir.  of  Koonjo  Leth  is  not  a  true  and  real  confession^  but  a  confes- 
sion which  has  been  obtained  by  some  contrivance  of  the  Police, 
or  in  such  a  way  at  any  rate  as  seryes  to  render  it  altogether 
untrustworthy.  We  concur  with  the  Judge  in  this  view. 
Indeed;  I  may  say  for  myself  that,  if  I  had  to  judge  of  the  facts 
merely  by  the  testimony  of  the  prosecutor  and  the  other  wit- 
nesses who  have  been  called  on  the  side  of  the  prosecution,  I 
should  almost  doubt  whether  there  had  been  a  real  dacoity  at  alL 
(The  learned  Judge  read  and  commented  on  the  evidence  of  the 
witnesses  and  the  confession  of  Eoonjo  Leth,  and  continued)  :— 
I  need  not  go  further  in  detail  into  the  evidence.  I  have  stated 
enough,  I  think,  to  indicate  the  ground  upon  which  we  entirely 
concur  with  the  Judge  in  thinking  that  the  prisoners,  excepting 
the  first  one,  ought  not  to  have  been  convicted  upon  the  evidence 
which  is  on  the  record.  The  confession  of  Koonjo  Leth,  of 
course,  could  not  have  been  legally  used  against  the  others  at 
all  excepting  to  such  an  extent  as  it  was  substantially  corrobo- 
rated by  unimpeachable  evidence  aliunde.  But  bo  far  from  this 
being  the  case,  as  I  have  already  mentioned,  whereever  the 
confession  is  really  tested  it  is  proved  to  be  false,  •  •  ♦  • 
On  the  whole,  then,  we  think,  as  I  have  already  said,  the 
prisoners  ought  not  to  have  been  convicted,  and  that  in  the 
interests  of  justice,  all  the  prisoners,  excepting  the  first  prisoner, 
ought  to  be  acquitted. 

But  a  question  of  somewhat  of  a  serious  character  has  arisen 
as  to  our  powers  in  this  case  to  acquit.  The  case  comes  before 
us  in  consequence  of  the  Judge  having  submitted  it  to  this 
Court  under  the  provisions  of  s.  263  of  the  new  Criminal 
Procedure  Code.  According  to  that  section : — '^  In  cases  tried 
by  jury,  *  *  if  the  Court  disagrees  with  the  verdict  of  the 
jurors,  or  of  a  majority  of  such  jurors,  and  considers  it  neces- 
sary for  the  ends  of  justice  to  do  so,  it  may  submit  the  case 
to  the  High  Court,  and  may  either  remand  the  prisoner  to 
custody,  or  admit  him  to  baiL  The  High  Court  shall  deal 
with  the  case  so  submitted  as  with  an  appeal,  but  it  may  convict 
the  accused  person  on  the  facts,  and  if  it  does  so,  shall  pass  such 
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sentence  as  might  have  been  passed  by  the  Court  of  Session."        i»73 
Do  these  words,  "  shall  deal  with  the  case  so  submitted  as  with       Qukbw 
an  appeal/'  mean  that  the  case  submitted  shall  be  in  all  respects  Kookjo  Leth. 
considered  and  situated  as  an  appeal     If  so^  then  it  is  an  appeal, 
if  not  preferred  by  the  prisoner,  yet  preferred  on  his  behalf 
against  a  conviction  of   a  jury,   and   s.   271   says: — "If  the 
conviction  was  in  a  trial  by  jury,  the  appeal  shall  be  admissible 
on  a  matter  of  law  only." 

In  the  case  before  us,  the  ground  upon  which  the  verdict 
of  the  jury  is  sought  to  be  set  aside  is  undoubtedly  in  substance 
a  matter  of  fact,  and  not  a  matter  of  law.  The  construction  of 
these  words  to  mean  that  the  case  submitted  is  to  be  considered 
essentially  as  an  appeal  seems  to  be  somewhat  favored  by  the 
words  which  follow, — "  but  it  may  convict  the  accused  person 
on  the  facts,''  because  "  but"  seems  to  imply  something  in  the 
way  of  opposition  to,  or  inconsistency  with,  what  would  be  the 
case  of  an  appeal  if  that  "  but"  was  not  there.  And  certainly 
if  the  appeal  were  preferred  by  the  prisoner  it  would  be  admis- 
sible on  matter  of  law  only.  At  the  same  time  it  is  also  obvious 
that,  in  the  case  of  an  appeal  preferred  by  the  prisoner,  the 
Appellate  Court  could  never  have  any  occasion  to  convict  on  the 
facts,  because  by  the  nature  of  the  case,  such  an  appeal  must 
always  be  an  appeal  against  a  conviction  already  arrived  at  in 
the  Court  below.  And  in  the  case  of  an  appeal  preferred  on 
the  part  of  the  Crown  against  an  acquittal  (allowed  for  the  first 
time  by  s.  272  of  the  new  Code),  it  does  not  appear  that 
there  is  any  restriction  imposed  relative  to  the  exercise  of  the 
discretion  of  the  Appellate  Court.  Therefore,  looking  back 
again  to  the  words  of  the  section  which  I  have  already  read,  it 
seems  to  me,  on  the  whole,  that  the  case  submitted  must,  under 
this  section,  in  the  case  of  a  conviction,  be  intended  by  the 
Legislature  to  be  submitted  for  a  wider  purpose  than  simply 
that  of  becoming  an  appeal  presented  by  the  prisoner.  The 
words  are  : — "  If  the  Court  disagrees  with  the  verdict  of  the 
jurors,  or  of  a  majority  of  such  jurors,  and  considers  it 
necessary  for  the  ends  of  justice  to  do  so,  it  may  submit  the 
case  to  the  High  Court."  Now  the  Court  may  disagree  with 
the  verdict  of  the  jury,  either  on  the  ground  that  the  jury  had 
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1873  not  followed  its  (lirectiong  on  a  point  of  law,  or  on  the  ground 
QuKEH  that  the  jury  had  found  the  facte  against  what  appeared  to  the 
K009J0  Lbtr.  Judge  to  be  the  weight  of  evidence.  If  the  Legislature  had 
intended  the  case  which  was  to  be  submitted  by  the  Judge  in  the 
event  of  -a  conviction  to  be  limited  to  a  point  of  law  only^ 
nothing  would  have  been  easier  than  to  have  used  words  which 
would  have  made  that  limitation  perfectly  unmistakeable.  But 
the  words  I  have  read  are,  on  the  contrary,  general  words  without 
any  limitation  at  all ;  and  it  seems  to  me  impossible  in  reason 
to  construe  them  otherwise  than  as  extending  to  a  disagreement 
with  the  verdict  on  matter  of  fact  as  well  as  on  matter  of  law. 

And  then  the  section  goes  on  to  say  4 — **  And  if  the  Court  con- 
siders it  necessary  for  the  ends  of  justice  to  do  so."  It  appears 
to  me  that  justice  may  as  much  require  that  a  verdict  of  the 
jury  should  be  revised  in  a  case  in  which  the  jury  has  gone 
wrong  on  facts  as  in  a  case  where  it  has  made  a  mistake  in 
regard  to  law.  So  that,  on  the  whole,  I  tliink,  there  is  really  no 
limitation  as  to  the  nature  of  the  case  which  the  Judge  may 
send  up  to  the  High  Court  under  this  section.  In  other  words,  I 
think,  he  may  submit  to  the  High  Court  a  case  in  which  he  dis- 
agrees with  the  jury  in  their  finding  of  facts,  as  well  as  a  case  in 
which  he  complains  that  the  Jury  has  not  followed  his  directions 
as  to  the  law.  And  I  think,  that  the  word  ^'  but"  may  possibly 
be  used  not  so  much  in  opposition  to  the  word  ''  appeal"  in4;he  first 
part  of  the  passage,  as  perhaps  in  opposition  to,  or  enlargement  of, 
the  enactment  of  s«  272.  According  to  e.  272,  **  the  Local 
Government  may  direct  an  appeal  by  the  public  prosecutor, 
or  other  officer  specially  or  generally  appointed  in  this  behalf, 
from  an  original  or  appellate  judgment  of  acquittal;  but 
in  no  other  case  shall  there  be  an  appeal  from  a  judgment 
of  acquittal  passed  in  any  Criminal  Court."  Construing  the 
word  "  but"  to  be  used  with  reference  to  this  section,  it  would 
simply  mean  that,  upon  a  case  submitted  by  the  Judge,  the 
Court  may,  in  the  event  of  an  acquittal,  convict  the  accused 
person  on  the  facts,  notwithstanding  the  general  prohibition 
to  be  found  in  the  words  of  s.  272,  which  I  have  read.  Or, 
again,  it  may  be  used  with  reference  to  the  situation  of  a 
case  so  submitted  bj  the  Judge  when  it  comes  up  to  the  High 
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Court     That  situation  is  peculiar  in  this  respect,  namely,  that        1878 
no  judgment  has  been  passed  in-  the  Cburt  below  from  which      Qokbk 
this  so  to  speak  appeal  has  been  brought ;  and  this  part  of  the  Koomjo  Lkth. 
passage   may,  therefore^  mean  that,  in  the  event  of  the  Court, 
upon  consideration  of  the  case  submitted,  being  of  opinion  that 
there  should  be  a  conviction  and  judgment  thereon,  it  is  em- 
powered to  pass  it  as  an  original  Court  notwithstanding,  and 
indeed  because,  there  has  been  none  passed  in  the  Court  below. 
However  this  may  be,  it  seems  to  me,  after  the  best  considera- 
tion which  I  can  give  to  the  question,  that,  on  a  case  submitted 
by  a  Sessions  Judge  under  the  provisions  of  s.   263,  the  High 
Court  can  acquit  the  prisoner  if  it  so  thinks  fit  on  the  facts, 
notwithstanding  that  the  jury  has  found  the  prisoner  guilty. 

I  construe  the  words  *^  shall  deal  with  the  case  so  submitted  as 
with  an  appeal "  simply  as  directing  the  procedure  to  be  followed, 
such  as  regards  the  notices  which  are  necessary  to  be  served,  and 
so  on.  And  I  apprehend  that  under  these  words  the  Court  may, 
if  the  case  calls  for  it,  send  for  additional  evidence ;  and  may  deal 
with  the  case  generally  as  is  provided  in  Chap.  XX  with  regard 
to  appeals.  No  doubt,  the  result  of  this  construction  is,  that  the 
prisoner  is  in  a  better  situation  ^ith  regard  to  an  appeal,  if  that 
appeal  be  made  through  the  intervention  of  the  Judge  under 
8.  263,  than  if  he  had  preferred  it  himself,  because  s.  271 
immediately  says  that,  if  the  conviction  was  in  a  trial  by 
jury,  the  appeal  by  the  person  convicted  sliall  be  admissible  on 
a  matter  of  law  only.  But  this  is  not  the  only  peculiarity  of  a 
similar  kind  which  is  to  be  found  in  this  new  Criminal  Procedure 
Code,  because,  in  the  event  of  the  conviction  of  a  prisoner  by  a 
jury  for  the  crime  of  murder  and  sentence  of  death  following 
thereon,  upon  the  reference  which  must  be  made  to  this  Court 
for  confirmation  of  the  sentence,  this  Court  has  the  power  by 
8.  288  to  acquit  the  prisoner  on  the  fact8>  although  if  the 
prisoner  had  been  sentenced  to  transportation  for  life  instead  of 
to  death,  and  had  simply  himself  appealed,  the  Court  would  not 
have  been  able  to  disturb  the  verdict  of  the  jury  on  the  facts. 

I  am,  therefore,  of  opinion  that  all  the  prisoners,  excepting  the 
first  prisoner,  should  be  acquitted  and  discharged  from  custody 
so  far  as  this  conviction  is  concerned.     The  case  is  different  with 
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^^78       regard  to  Koonjo  Leth^  because  he  undoubtedly  has  confessed  to 

QuREM      having  taken  a  part  in  the  dacoitj,  and  that  confession  is  ample 

KooKjo  Leth.  evidence  as  against  him  to  support  the  conviction.     As  it  falls 

upon  us  to  pass  sentence  upon  Koonjo  Letb^  we  think  that  the 

sentence  should  be  three  years'  rigorous  imprisonment 

Glover,  J. — I  concur  in  this  judgment  except  in  so  far  as 
doubt  is  thrown  upon  the  occurrence  of  the  dacoity.  I  see  no 
reason  to  discredit  the  evidence  on  this  pointy  and  the  jury  were 
satisfied  that  a  dacoity  did  take  place. 

Conviction  set  aside,  except  with  regard  to  Koonjo  Leth. 


ORIGINAL  CIVIL. 


Before  Mr.  Justice  Macpherson. 

1873  In  the  mattes  of  the  REGISTRATION  ACT,  1871,  ahd  iw  the  mattbh 

^^y^^'  or  BUTTOBEIIARY  BANERJEE. 

Begisiration  Act  (VIII of  1871J,  #*.  23,  34,  35,  71,  ^  IZ^Effect  of  Non- 
appearance within  prescribed  IHme — Refusal  to  register. 

When  a  docamenthas  been  presented  for  registration  in  dne  time  by  one  of  the 
execatants,  bat  the  others  hare  failed  to  appear  within  the  time  prescribed,  the 
registering  officer  mnst  "  refuse  to  register  ^  as  in  cases  falling  nnder  the  latter 
clanses  of  s.  35,  and  mast  record  the  reasons  for  his  refusal. 

The  partj  desiring  registration  ought  to  apply  to  the  Registrar  before  the 
period  for  registration  has  gone  by,  either  to  register  or  to  refuse  to  register,  so  as 
to  enable  him  in  case  of  refusal  to  take  farther  proceedings  under  s.  73.  So  soon 
as  it  appears  that  the  prescribed  time  has  gone  by,  and  the  executing  parties  have 
not  appeared,  the  order  of  refusal  should  be  made  at  once. 

Application  under  s.  73  of  the  Begistration  Acfc,  1871,  to 
establish  the  petitioner's  right  to  have  a  deed  of  conveyance  to 
himself  registered.  The  document  was  executed  on  the  6th 
October  1871,  and  was  presented  for  registration  by  one  of  the 
executants  on  the  18th  January  1872  :  the  other  executants  did 
not  then  appear  before  the  Registrar,  and  shortly  after  left 
Calcutta,  to  which  they  did  not  return  till  August  or  September 
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1872.     On  the  7th  April  1873,  the  Registrar  refused  to  register        1878 
the  deed  on  the  ground  of  such  non-appearance^  and  on  the    ^jj^^^^^p 
19th  April,  the  petitioner  applied  for  a  copy  of  the  reasons  for  ''"«  Rkow- 

*^      '  *  *  *  *  •^  TBATiow  Act,' 

his  refusal.     That  copy  was  granted  on  the  2l8t  Aprils  and  the  i87i,andik 

TUB  MATTKR 

present  petition  waa  filed  on  the  7th  May.  op  Butto- 

BKHARY  Ba* 

Mr.  Bonnerjee,  for  the  petitioner^  contended  that  he  had 
strictly  complied  with  the  requirements  of  the  Registration  Act, 
and  was  entitled  to  enforce  registration.  The  deed  had  been 
presented  within  the  prescribed  period,  and  it  was  impossible  for 
the  petitioner  to  move  in  the  matter  until  the  Registrar  had 
made  his  order  of  refusal. 

Mr.  Fergusson^  for  the  executants,  who  had  not  appeared 
before  the  Registrar,  opposed  the  application  on  the  ground  that 
it  was  out  of  time. 

Macpherson,  J. — I  think  this  application  must  be  refused  as 
being  out  of  time.  It  is  an  application,  under  s.  73  of  the 
Registration  Act,  1871,  to  establish  the  petitioner's  right  to  have 
a  certain  document  registered.  The  document  was  executed  on 
the  6th  of  October  1871;  it  was  presented  for  registration  on 
the  18th  of  January  1872;  upon  the  7th  of  April  1873,  the 
Registrar  recorded  his  reasons  for  refusing  to  register  it ;  upon 
the  19th  of  April,  the  petitioner  applied  to  the  Registrar  for  a 
copy  of  his  reasons,  wliich  was  granted  on  the  21st;  and  the 
petition  now  before  me  was  filed  upon  the  7th  of  May.  Under 
the  Registration  Act,  it  is  ordinarily  necessary  that  a  deed  should 
be  presented  for  registration  within  four  months  from  the  date 
of  its  execution,  and  no  document  can  be  registered  unless  the 
persons  executing  it,  or  the  representatives,  assigns,  or  agents  of 
such  person^,  appear  before  the  registering  officer  within  the 
time  allowed  for  presentation.  If  the  registering  officer  refuses 
to  register,  it  is  his  duty  at  once  to  make  an  order  of  refusal,  and  ' 
to  record  his  reasons  for  such  refusal:  and  any  person  who  is 
aggrieved  by  the  order  so  made  may,  within  thirty  days  from  the 
date  of  the  order,  make  such  an  application  as  the  petitioner  has 
now  made  to  me.  S.  23  directs  that  in  ordinary  cases  presentation 
for  registration  shall  be  within  four  months.     S.  34  directs  that 
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^^^        no  document  shall  be  registered  unless  the  parties  executing  it 
ma™  OF    ®^^^^  appear  before  the  Eegistrar  within  the  time   allowed  for 
t™atwn"act,  Presentation,     S.  7 1  enacts  that  the  registering  officer  who  refuses 
mMAmi  ^^  register  a  document  shall  make   an  order  of  refusal,   and 
OP  BuTTO-     record  his  reasons  for  such  order :  and  s.  73  provides  that  an 
vEoiait,      application  to  the  Civil  Court,  in  order  to  establish  the  right  to 
have  the  documents  registered,  must  be  made  within  thirty  di^ys 
from  the  order  of  refusal.     Under  certain  special  circumstances 
the  time  for  presentation,  or  for  the  appearance  of  the  executing 
parties,  may  be  extended :  but  there  are  no  such  special  circum- 
stances in  this  case.    S.  34  does  not  expressly  say  that,  in  the  event 
of  the  parties  not  appearing  before  the  Registrar  within  the 
time  allowed,  he  is  to  **  refuse  to  register"  the  document.     It 
merely  says  that  the  document  shall  not  be  registered.    I  think 
it  clear,  however,  that  in  such  a  case,  when  the  document  has 
been  presented  in  due  time,  the  registering  officer  must  "  refuse 
to  register "  just  as  in  cases  falling  under  the  latter  clauses 
of  s.  35,  and  must  record  the  reasons  for  his  refusal.     The  order 
of  refusal  should  be  made  at  once,  as  soon  as  it  is   apparent 
that  the  prescribed  time  has  gone  by,  and  the  executing  parties 
have  not  appeared.     That  delay  in  making  the  order  of  refusal 
might  lead  to  most  dangerous  consequences  is  shown  by  the 
circumstances  of  this  very  case,  where  the  petitioner  comes  in 
May  1873,  and  attempts  to  enforce  the  registration  of  a  docu- 
ment executed  on  the  6th  of  October  18Zi,   and  the  registra- 
tion of  which  ought  to  have  been  completed  (if  at  all)   in   Feb- 
ruary 1872.     It  is  said  the  petitioner  could  not  move  till  the 
Bescistrar  made  his  order  of  refusal.     But  he  must  be  taken  to 
have  known  the  time  within  which  registration  ought  to  have 
been  completed,  and  should  have  applied   to  the  Registrar  at 
once,  either  to  register,  or  to  refuse  to  register,  so  as  to  enable 
him  within  thirty  days  to  take  further  proceedings. 

The  application  must  be  dismissed  with  costs. 

Application  dismissed. 
Attorney  for  the  petitioner :  Baboo  Nemy  Chunder  Base. 
Attorney  for  the  opposing  executants :  Mr.  Carruthers. 
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PRIVY  COUNCIL. 


ROY  DHUNPUT  SINGH  ROY  BAHADOOR  (Decbbb-holdek)  r.  p.  c.* 

MUDHOMOTEE  DABIA  (Judqmsnt-dsbtob).  1872 


[On  appeal  from  the  High  6oart  of  Jadicature  at  Fort  Wflliam  in  Bei^al.] 

Execution  cf  Decree-^Limitation—Att  XIV  of  1859,  «.  20  (1). 

An  execntion-sale  was  stayed  by  consent  for  two  months,  and  the  execntion-snit 
was  strack  off  the  file.  Daring  snch  period  the  execution-creditor  applied  to  the 
Court  to  restore  his  execution-suit,  and  to  pay  to  him  certain  moneys  in  deposit  in 
pourt  to  the  credit  of  the  judgment-debtor  in  another  suit,  alleging  that  he  (the 
execution-creditor)  had  attached  them ;  but  it  turned  out  that  he  had  attached 
them  in  another  suit  H^d^  the  application  being  hondfide,  the  period  of  limita- 
tion began  to  run  from  the  date  of  the  disposal  of  the  application  by  the  Court. 

This  was  an  appeal  from  a  decision  of  the  High  Court  of  the 
II th  February  1870,  reversing  a  decision  of  the  Subordinate 
Judge  of  Dinagepore  dated  the  Ilth  August  1869. 

The  question  was  whether  an  application  made  by  the  appel- 
lant on  the  24th  April  1869  for  execution  of  a  decree  obtained 
by  him  was  barred  by  the  20th  section.  Act  XIV  of  1859. 

The  appellant  obtained  his  decree  on  the  I2th  June  1865  for 
Rs.  8,311-8-6.  On  the  12th  December  1865,  he  applied  for 
execution,  and  prayed  that  certain  property  held  by  the 
respondent  as  a  patni  tenure  might  be  sold.  On  the  24th  February 
1866,  the  appellant  flted  a  petition  stating  that,  at  the  earnest 
solicitation  of  the  judgment-debtor,  and  on  her  promise  to  pay 
the  amount  due  within  two  months,  he  had  agreed  to  allow 
two  months,  and  prayed  that  that  time  might  be  allowed, 
and  the  sale  be  stayed.  The  judgment-debtor  also,  on  the 
same  date,  filed  her  petition  to  the  like  effect,  and  added 
that  the  amount  would  be  paid  by  her  with  intimation  to  the 
Court  within  the  aforesaid  two  months.  On  this  it  was  ordered, 
on  the  26th  February,  by  the  Principal  Sudder  Ameen,  that  the 
sale  should  be  postponed,  and  the  case  struck  off  the  file. 

♦  iVwefrf.'— The  Bight  Hor'blb  Sir  Jamks  W.  Colvilb,  Sib  Mohtagub  E.  Smith, 

AND  Sir  Robkrt  P.  Collirr. 

(I)  See  Act  IX  of  1871,  sch.  2,  cl.  167. 


May  2. 
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1872 On  the  20th  March  1866,  the  appellant  presented  a  further 

EoY  DiiimpDT  petition  stating  the  suing  out  of  execution  (execution  suit,  No.  162 
Bahadoor  of  1865>)  and  the  allowance  of  two  months'  time,  and  further 
HuDiTOMOTBB  statlng  that  the  judgment-debtor  had  sued  out  execution 
against  one  Mooktocasee  Dabia,  and  had  caused  her  property  to  be 
sold,  and  the  amount  paid  into  Court.  The  petition  then  alleged 
that  the  appellant,  while  his  execution  was  pending,  caused  the 
amount  so  paid  into  the  Court  to  be  attached,  and  he  now 
prayed  that  his  execution-suit  might  be  restored  to  the  file, 
and  the  attached  amount  paid  out  to  him.  On  the  same  day 
an  order  was  passed  on  this  petition  that  it  should  be  entered 
and  numbered,  and  the  record  sent  for.  The  report,  in  obedi- 
ence to  this  order,  was  dated  the  3rd  May  1866,  and  was  to  the 
effect  that  no  moneys  had  been  attached  in  execution  of  this 
decree,  but  that  in  execution  suit,  No.  164  of  1865,  between  the 
same  parties,  Bs.  551  had  been  attached.  Thereupon  it  was 
ordered  as  follows:  — 

^'  Whereas  no  money  has  been  attached  in  this  salt,  no  orders  can  be 
passed  for  the  payment  of  such  money,  nor  can  any  other  steps  be 
%  taken.     It  is  accordingly  ordered  that  the  case  be  struck  off  the  file, 

and  the  mooktearnama  be  returned.*' 

This  order  was  dated  the  12th  of  May  1866.  No  proceed- 
ings to  enforce  the  decree  appeared  to  have  been  taken 
from  that  date  until  the  24th  of  April  1869,  on  which  day 
the  appellant  petitioned  that  the  exe(j|ition  of  the  decree,^ 
which  was  struck  off  the  file  on  the  12th  May  1866,  should  be 
restored,  and  that  the  amount  due  to  him  might  be  recovered  by 
attachment  and  sale  of  the  judgment-debtor's  property ;  and  au 
order  was  made  that  the  petition  should  be  entered  under  a 
new  number,  and  the  record  called  for. 

In  July  1869,  the  judgment-debtor  filed  a  petition  of  objec- 
tion, alleging  *that  the  execution  of  the  decree  was  barred  by 
the  law  of  limitation,  on  the  ground  that  the  last  proceed- 
ing to  enforce  it  was  made  on  the  26th  of  February  1866,  and 
that,  from  thence  to  the  24th  April  1869,  a  period  of  more  than 
three  years  had  elapsed.  It  was  also  asserted  that  the  proceedings 
before  referred  to,  and  going  on  from  20th  of  March  1866 
till  the  12th  May  1866,  did  not  avail  to  save  the  time,  since  they 
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did  not  execute  the  decree.     The    appellant  filed  his  answer        1872 
pointing  out^   among  other    things,  that  the   judgment-debtor  Bot  Dhunput 
was  allowed  two  months*  time  from  the  26th  February  1866,  and    Bahadoor 
that  the  present  application  for  execution  of  decree  was  made  mudhomotbb 
within  three  years  of  the  date  on  which  those  two  months  expired.       ^^^^ 

The  case  was  heard  before  the  Subordinate  Judge,  who 
decided  in  favor  of  the  appellant  on  the  latter  ground,  and 
the  objections  of  the  judgment-debtor  were  overruled. 

The  Subordinate  Judge  gave  the  following  reasons  for  his 
decree : — 

''  I  do  not  think  the  execation  of  this  decree  is  barred  by  tbe  statute 
of  limitations  ;  first,  in  execution  of  tbe  decree,  sale  proclomationa 
were  issued  against  the  property  of  the  judgment-debtor  ;  and  on  the 
date  fixed  for  the  sale,  vu.,  on  the  26th  February  1866,  the 
judgment-debtor  took  two  months' extension  of  time  from  the  judg-  ^ 

ment-holder,  within  which  time  she  promised  to  pay  off  tbe  entire 
amount  due  to  him,  and  on  this  both  parties  applied  for  stay  of  the 
sale,  which  tbe  Court  sanctioned,  and  ordered  that  tbe  case  be  struck 
off  the  file  ;  and  it  was  accordingly  struck  off.     When  the  execution- 
proceedings  were  stayed  for  two  months  at  the  instance  of  the  judg- 
ment-debtor, she  having,  applied  for  two  months'  time,   the  decree- 
holder  was  under  legal  disability  to  use  any  measure  during  that  period 
of   two    months    for  recovering  his  money  through  the    Court    by 
execution  of  decree.     The  pleader  for  the  judgment-debtor  argues  that 
8.   20,    Act    XIY  .  of    1859,    applies    to    execution     of     decrees         ^ 
alone  ;  and  it  lays  down  that,  unless  some  proceeding   shall  have  been 
taken  to  enforce  the  decree  within  three  years,  such  decree  shall  not 
be  executed.     So  that  before  this  application  for  the  execution  of  the 
decree  had  been  filed,  no  proceeding  for  the  enforcement  of  the  decree 
had  been  taken  within  three  years,  and  consequently  that  decree  has 
been  barred  by  lapse  of  time.    On  this  point  I  would  remark  that 
the  judgment-debtor  having  applied  for  and  obtained  two  months'  timet, 
and  thus  stayed  all  proceedings  in  Court  for  that  period,  and  the  decree* 
holder  having  consented  thereto,  the  Court  stayed  execution-proceedings ; 
so  that  such  stay  of  proceedings  can  by  no  means  be  taken  to  be  neglect 
or  laches  on  the   part  of  the    decree-bolder*    On   the  contrary,  it 
moy  be  maintained  that  the  decree-holder  was  engaged  in  execution- 
proceedings  during  those  two  months  in  tbe  manner  prayed  for  by  the 
judgment-debtor.    Under  such  circumstances,  how  can  it  be  said  that 
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1872        ilie  decree-holder  took  no  measures  daring  three  years  to  enforce  his 

Roy  Dhurpct  decree  ?    This  decree  can,  therefore,  undoubtedly  be  executed. 

Bahadoob        "  The  second  plea  taken  by  the  judgment-debtor  is  that  the  deoree- 

VuDHOHOTBB  J^oldcr,  after  consenting  to  give  time  for  those  two  months,  broke  the 

Dama.      covenant  by  applying  for  execution  within  tliat  period,  rt2«,  on  the 

20th  March,  and  praying  that  the  money  under  attachment  be  paid  oyer 

to  him.     Consequently  he  is  not  entitled  to  any  benefit  arising  out  of 

that  contract.     That  this  argument  is  useless,  is  perfectly  clear.     The 

decree-holder  has  in  no  way  committed  a  breach  of  that  former  agree- 

ment ;  he  only  applied  that  the  money  under  attachment  belonging  to 

the  judgment-debtor  may  be  paid  over  to  him.    This  is  not  an  act  ogainst 

the  terms  of  the  ogreement.     Secondly,  should  we  take  it  for  granted 

that  there  has  been  a  breach  of  that  agreement  on  the  date  in  question, 

then  this  application  for  execution  has  been  made  within  three  years. 

For  all  these  reasons,  the  objections  raised  by  the  judgment-debtor 

appeiar  to  be  groundless." 

On  the  17th  September  1869,  the  respondent  appealed  to  the 
High  Court  against  that  order  of  the  Subordinate  Judge. 

On  the  11th  February  1870,  that  appeal  having  come  on  for 
hearing,  the  High  Court  (Glover  and  Hobhouse,  JJ.)  reversed 
the  decision  with  costs ;  and  held  that  the  appellant  was  barred 
from  proceeding  with  the  execution  of  his  decree ;  and  that  the 
costs  of  the  present  application,  and  of  the  Court  below^  should 
be  paid  to  the  judgment-debtor. 
%  The  following  was  the  judgment : — 

The  question  before  us  is  simply  this,  whether  the  decree^holder, 
respondent,  was,  with  reference  to  the  provisions  of  s.  20,  Act  XIV  of 
1859,  in  time,  when,  on  the  24th  April  1869,  he  opplied  for  execution 
of  his  decree  ? 

Mr.  Paul,  for  the  oppellant,  contends  that  the  last  application  for 
execution  was  on  the  26th  February  1866.  But  without  saying  It  being 
unnecessary  in  our  view  of  the  case  to  say,  whether  it  was  so  or  not, 
we  will  take  it  upon  the  contention  of  Mr.  Allan,  for  the  respondent, 
that  the  lost  application  for  execution  was  made  on  the  20th  March 
1866.  Starting  from  the  25th  April  1869,  and  going  back  as  the  law 
requires,  a  period  of  three  years  from  this  date,  it  is  manifest  that  this 
application  of  the  20th  March  1866,  standing  alone,  was  not  an  appli- 
cation in  the  words  of  the  law  within  three  years  next  preceding  the 
application  now  before  us.    But  Mr.  Allon  points  out  thot,  acting  upon 
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this  application^  the  Court  entered  into  oertaia  proceedings  which  did         1872 
not  terminate  uatil  the  3rd  May  1866  ;  and  he  contends  that  the  act  of  Rot  Dhunput 
ibe  Coart  in  these  proceedings  must  be  taken  as  an  act  on  his  part,  and     Bahadoor 
that  therefore  he  may  take  the  date  of  these  proceediags,  namely,  the  ^ud„omotkib 
3rd  May  1866,  as  the  date  which  represents  the  last  proceeding  taken  by       Oabia. 
his  client.     He  relies  for  this  contention  on  the  ruling  case  of  Ram 
Sahaye  Sing  y.  Degun  Sing  (I).  He  also  relies  on  the  case  to  be  found 
at  page  211   of  Mr.   Thomson's  edition  of  the  Limitation  Law  of  tho 
edition  of  1866.     These   two  precedents  taken   together,   and  even 
it  may  be  said  separately,  seem  to  say  that  the  time  from  which  a  decree- 
holder  may  date  his  last  application  is  the  last  date  of  any  proceeding, 
either  of  himself  or  of  the  Court  put  in  motion  by  him  in  furtherance 
of  the  application,  provided  only  such  proceeding  be  taken  in  good  faith, 
that  is,  as  we  understand  it,  with  the  intention  on  the  part  of  the  decree- 
holder  to  arrive  at  the  fulfilment  of  the  decree.    It  is  therefore  neces- 
sary to  consider  what  was  the  application  made  on  the  part  of  the 
decree-holder  on  the  20th  March  1866,  and  what  was  in  the  words  of 
the  decision  at  page  21 1  of  Thomson's  Limitation  Act)  "  that  substantial 
act  done  in  furtherance  of  such  application  by  the  Court  on  which  the 
decree-holder  is  entitled  to  rely," 

The  application  of  the  20th  March  was  to  this  effect: — The  decree- 
bolder  said  that  in  another  Court  there  was  a  certain  sum  of  money 
standing  to  the  credit  of  the  judgment-debtor,  and  he  prayed  (hat  a 
proceeding  might  issue  from  the  execution  Court  to  that  other  Court, 
directing  that  the  said  money  should  be  paid  over  to  bis  mookhtar. 
Upon  this  application,  and  upon  the  date  of  this  application,  the  ^ 
Court  directed  that  the  record  should  be  sent  for,  and  the  appli- 
cation, i.e,f  the  execution-application,  be  restored  to  the  file.  After  * 
that,  we  may  presume,  the  records  arrived,  and  on  their  arrival  the 
usual  report  was  submitted  upon  them  by  an  officer  of  the  Courf^,  and 
the  Court  then,  on  the  drd  May  1866,  passed  judgment  somewhat  in 
these  terms  : — It  said  that,  inasmuch  as  the  money  in  question  was  under 
attachment  by  this  very  decree-holder  in  another  Court,  so  the  Court 
could  not  make  an  order  directing  payment  of  that  money  to  the  mookh- 
tar of  the  decree-holder  ; .  and  that  inasmuch  as  the  decree-holder  had 
token  no  further  steps  in  the  matter,  that  is,  no  steps  apparently  since 
the  date  of  the  application  of  the  20th  March,  to  prosecute  his  decree, 
so  the  Court  rejected  the  prayer,  and  ordered  that  the  execution-proceed- 
ings should  be  struck  off  the  file. 

(I)  B.  L.  R.,  Sup.  Vol.,  402. 
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1872  Now  it  seems  to  me  upon  these  proceedings  that  the  almost  that 

Boy  Dhunput  could  be  said  as  to  any  act  done  by  the  Court  in  furtherance  of  the 
Singh  Roy       ,..«*. 
Bahadoob     plaintiff's  application  to  execute  his  decree,  was  that  act  by  which  the 

HoDHouoTSE  Court  sent  for  the  record  of  the  case,  in  order  to  pass  some  order  upon 
Paisia.  ^YiQ  application  of  the  decree-holder.  If,  therefore,  the  date  of  any  act 
done  by  the  Court  is  to  be  taken  as  the  date  from  which  the  decree- 
holder  is  to  reckon  his  last  application  to  execute,  that  application  must 
date  from  the  order  of  the  Court  calling  for  the  record ;  an  order 
which  appears  to  bear  exactly  the  same  date  as  the  application,  t.e., 
•  the  20th  March  1866,  and  so  the  decree- holder  is  still  out  of  time. 
But  even  if  this  were  not  so,  I  should  be  quite  prepared  to  hold 
that  the  act  of  making  the  application  was  not  in  itself  a  bona  fide  act 
in  furtherance  of  the  decree.  I  say  this  for  two  reasons,  first  of  all, 
becanse  I  think  that  when,  upon  the  facts  disclosed  in  the  order,  the 
decree-holder  was  himself  the  person  who  was  preventing  the  pro- 
perty, that  is,  the  money  in  question,  from  being  paid  out  of  the 
Judge's  Court,  he  must  have  known  that  he  could  not,  in  another 
execution-case,  have  got  that  money  paid  over  to  him  by  the  order  of 
another  Court.  Again,  if  there  had  been  any  real  intention,  as 
evidenced  by  this  act  of  the  decree-holder,  to  execute  the  decree,  we 
should  undoubtedly  have  seen  him  following  out  this  act  in  some  prac- 
tical manner,  or  we  should  at  least  have  had  some  explanation  from  him 
as  to  what  he  did  in  the  matter  of  the  decree  between  the  20th  March 
1866,  or  putting  it  at  the  besf,  between  the  3rd  May  1866  and  24th 
April  1869.  Sitting  here  as  a  Court  of  Regular  Appeal,  we  have  to 
determine  whether  the  act  of  the  decree-holder,  of  March  1866,  was  done 
with  the  real  intention  of  realizing  his  decree.  When,  therefore,  we  find 
that  the  act  itself  was  one  in  which  he  could  not  in  reason  have 
expected  success,  and  was  one  with  reference  to  which  no  explanation 
has  since  been  ofiered,  and  was  one  not  followed  up  by  any  other 
proceeding  on  his  own  part  for  more  than  three  yeors  after  the  first 
application,  it  is  impossible,  in  my  judgment,  to  say  that  the  act  wns 
one  done  in  good  faith  for  the  purpose  of  obtaining  eatisfaction  of  his 
decree.  This  being  so,  I  think  that  the  decree-holder  was  barred  by  the 
application  of  the  statute  of  limitation  when  the  present  application 
was  made  to  execute  it. 

I  am  reminded  by  Mr.  Paul  for  the  appellant  that  the  ground  on 
which  the  lower  Court  has  passed  its  judgment  has  not  been  touched 
upon  by  this  Court,  and  no  doubt  that  is  so.  I  was,  however,  under 
the  impression  that  Mr,  Allan,  for  the  respondent^  was  not  prepared  to 
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support  this   decision  on   tliat  groond,  because,   as  I  underaiood  and         1872 

understand  him  to  admit,  the  Full  Bench  Buliog  in  the  case  of  Krishna  Rot  Duunput 

rv.    »        xix       •  1     •  1  •  Singh  Roy 

Kamal    Sing  v.   Hiru   Sirdar  (1),    is  conclusive    upon   the  point.    Bahadoob 

The  point  arose  on  these  facts  : — The  decree-holder  on  the  26th  Feb-  modhomotebl 

ruary  1866  applied  for  execution,  then  on   that  very  day  both  he       D^bia. 

and  the  judgment-debtor  filed  applications  to  the  effect  that  proceedings 

might  be  stayed  for  a  period  of  two  months.     This,  therefore,  took  the 

case  down  to  the  26th  April  1866,  and  the  Court  below  held  that  this 

agreement  between  the  parties  to  postpone  execution  of  tlie  decree  was 

a  proceediog  on  the  part  of  the  decree-holder  which  brought  his  last , 

application  for  execntion  down  to  26th  April  1866,  and  so  brought  it 

in  time  from  the  next  application  on  the  24th  April  1869.    If  the 

words  of   the  law  were  not  in  themselves,   as   I  think    they    are, 

quite  conclusive  ngainst  any  such  contention,  the  Full  Bench  Ruling, 

which  I  have  quoted,  is  obviously  so  conclueive. 

The  order  is  that  the  decree  of  the  lower  Court  be  reversed,  and 
that  the  decree-holder'  be  barred  from  proceeding  with  execution,  and 
that  he  do  pay  costs  in  the  Court  below  and  in  this  Court." 

The  execution-creditor  then  appealed  to  Her  Majesty  in 
Council. 

Sir  R,  Palmer^  Q.C.,  and  Mr.  Mortimer^  for  the  appellant. — 
The  decision  of  the  Subordinate  Judge  was  right.  The 
second  petition  was  not  intended  to  affect  the  arrangement  as 
to  the  patni  talook,  and  there  was  in  fact  only  a  prorogation 
of  the  sale  for  two  months.  The  case  of  Krishna  Kamal  Sing  v. 
Hiru  Sirdar  (1)  was  very  different ;  there  the  execution  was  in 
fact  given  up.  The  effect  of  holding  the  present  case  barred  by 
limitation  would  prevent  a  hon&fide  postponement  for  a  debtor's 
benefit  being  made. 

Mr.  J.  D.  Bell  for  the  respondent. — The  case  comes  clearly 
within  the  principle  of  the  Full  Bench  decision :  the  petition 
agrees  to  two  months'  time  being  allowed  and  the  staying  of 
the  sale^  and  the  case  is  then  struck  off  the  file.  Tlie  time 
must  run  from  that  date,  or  from  the  20th  March  1866,  when 
he  applied  to  have  the  execution-case  ^^  restored  to  the  file." 

(1)  4  B.  L.  B.,  F.  B.,  101. 
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1872        The  last  bond  Jide  proceeding  was  on  the  20th  March  1866 — 
^sInoh^Roy^  il/a^firo/a  of  Burdwan  v.    Bulram   Sing  Baboo  (1)  and  Ram 
Bahadoou     Sahaye  Sing  v.  Begun  Sing  (2). 

V. 
MUDHOMOTBB 

DADI4.  gip  jf  Palmer,  Q.C.,  in  reply. 

I 

Their  Lobdships  gave  the  following  judgment: — 

• 
In    this  appeal  the  only  question  which  arises  is  whether, 

within  three  years  preceding  the  application  for  execution  made 
in  the  Court  below,  any  proceeding  had  been  taken  to  keep  the 
original  decree  in  force  ;  the  question  depending  on  the  20th  sec- 
tion of  Act  XIV  of  1859.  The  precise  date  of  the  original 
decree  has  not  been  stated,  but  that  date  is  immaterial,  because 
the  question  is,  whether  there  was  any  proceeding  within  three 
years  preceding  the  application  for  execution  which  was  made 
on  the  24th  April  1869 ;  and  undoubtedly  it  must  be  shown 
that,  within  three  years  of  that  date,  some  proceeding  was  taken 
to  keep  the  original  decree  in  force. 

The  first  proceeding  relied  on  is  a  former  application  or  suit 
for  execution,  the  petition  in  which  bore  date  the  12th  December 
1865,  under  which  there  was  an  order  for  the  sale  of  a  patni 
talook,  which  was  to  take  place  on  the  26th  February  following. 
On  the  day  of  the  sale,  by  agreement,  an  order  was  made  for  the 
postponement  of  the  sale  for  two  months ;  and  upon  that  order 
being  made,  it  was  further  ordered  that  the  case  be  struck  off 
the  file.  It  was  contended  for  the  appellant  that  this  execution- 
suit  must  be  considered  to  have  continued  in  living  force, 
although  by  the  suspensory  order,  no  proceedings  were  to  be 
taken  by  way  of  sale  for  two  months,  and  that  the  three  years 
did  not  commence  to  run  until  the  end  of  these  two  months. 
Their  Lordships  do  not  think  it  necessary  to  decide  that  question  ; 
they  desire  to  give  no  opinion  judicially  upon  it ;  having  come 
to  the  clear  opinion  that  the  proceedings  which  were  founded 
by  the  subsequent  petition  of  the  20th  March  1866  are  sufficient 
to  take  the  case  out  of  the  operation  of  the  Limitation  Act. 

The  petition  of  the  20th  March  1866,  which  was  filed  before 

(1)  5  B.  L,  B.,  6U,  (2)  B,  L.  R.,  Sup.  Vol.,  492. 
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the  above-mentioned  period  of  two  months  had  expired,  after        1872 
referring  to  the  decree,  and  to  the  execution  and  the  postpone-  ^^  Dhiwiput 
ment  of  the  sale,  alleges  that  the  judgment-debtor  had  subse-    Bahadoor 
quently  taken  out  a  decree  against  a  debtor  of  his  own,  and  Mudhomoteb 
sued  out  execution,  and  caused  some  property  to  be  sold,  and 
that  the  purchase-money,  an  amount  of  Bs.  551,  was  received 
pn  deposit,  and    then    the   petitioner  proceeds : — "  While  my 
execution  was  pending,  I  caused  that  amount  belonging  to  the 
judgment-debtor  to  be  attached,  and  file  this  petition,  and  pray 
that  my  execution-suit  may  be  restored  to  the  file,  and  that 
the  aforesaid  attached  amount,  Bs.  551,  be  paid  to  my  mookhtar." 
This  petition,  if  bond  Jide^  would    clearly  be  a  proceeding  to 
enforce  the  judgment,  its  object  being  to  obtain  execution  of  ^ 

the  money  attached.  It  was  referred  to  the  oflScer  of  the 
Court,  and  the  officer  upon  that  reference  found  that  no  moneys 
were  attached  in  execution  of  the  decree  in  which  the  petition  was 
filed,  that  is,  the  decree  in  the  present  suit,  but  that  certain 
moneys  had  been  attached  in  another  suit  between  the  appellant 
and  the  respondent.  The  report  is  dated  on  the  3rd  of  May. 
On  the  12th  of  May,  an  order  of  the  Court  is  made  upon  it, 
which  has  the  following  preamble  : — *^  Whereas  no  money  has 
.been  attached,  no  orders  can  be  passed  for  the  payment  of 
such  money,  nor  can  other  steps  be  taken.  It  is  accordingly 
ordered  that  the  case  be  struck  off  the  file,  and  the  mookhtar- 
nama  be  returned."  It  seems  to  result  from  the  report  of  the 
officer  of  the  Court,  and  the  order  made  upon  that  report,  that  no 
execution  could  issue  upon  the  petition  in  consequence  of  the 

> 

money  not  having  been  attached  in  this  suit,  and  that  there  was 
another  suit  between  the  same  parties,  in  which  that  sum  of 
money  had  been  attached. 

It  is  said  that  this  proceeding  cannot  be  held  to  be  one  to  keep 
the  judgment  in  force,  because  it  was  a  petition  to  obtain 
execution  of  a  sum  of  money  which  it  was  not  possible  that  tlie 
execution  could  reach,  and  that  that  must  have  been  so  to  the 
knowledge  of  the  decree-holder.  It  seems  to  their  Lordships 
that  these  circumstances  really  affect  only  the  bona  fides  of  the 
proceeding.  If  their  Lordships  could  infer  from  these  facts 
that  the  petition  was  a  colorable  one,  not  really  with  a  view  to 


32  BRNQAL  LAW  REPOUTS.  [VOL.  Xt. 

1872  obtain  the  money;  if  they  could  come  to  that  conclusion^  in 
^sTn^ii  r'^"^  point  of  fact,  the  proceeding  would  not  be  one  contemplated  by 
Bauadoob  the  statute;  but  their  Lordships  cannot  come  to  that  conclusion* 
HuDHOMOTEB  It  Eppcars  that  the  decree-holder  really  desired  to  obtain 
execution  of  this  money,  and  the  fair  inference  is  that  he  had 
mistaken  the  suit  in  which  he  could  apply  for  execution,  and 
having  the  attachment  in  another  suit,  he,  by  mistake,  applied 
for  execution  in  the  present  one,  in  which  he  had  not  obtained 
the  previous  attachment  which  is  necessary  to  ground  execution. 
Then,  assuming  it  to  be  a  bond  fide  proceeding,  which  failed 
in  consequence  of  that  mistake,  their  Lordships  think  that  the 
original  petition  was  a  proceeding  to  enforce  the  judgment,  and 
to  have  execution  of  it ;  that  it  was  a  continuing  proceeding 
duly  prosecuted  by  the  appellant,  up  to  the  time  of  the  report,  and 
further  up  to  the  time  when  the  judgment  was  finally  given, 
and  that  during  the  whole  of  such  pendency,  the  decree-holder 
must  be  considered  as  going  on  with  one  and  the  same  proceed* 
ing.  Their  Lordships  do  not  consider  that  the  fact  that  it  was 
in  the  end  abortive,  takes  from  it  the  character  of  a  proceeding 
to  enforce  the  decree.  The  consequence  will  be  that  the  12th 
May  1866,  when  the  petition  was  dismissed,  is  the  date  from 
which  the  three  years  ought  to  commence  to  run.  This  decision 
is  entirely  in  accordance  with  the  judgment  of  this  committee 
in  the  case  of  Maharaja  of  Burdwan  v.  Bulram  Sing  Baboo  (1), 
and  does  not  conflict  with  any  case  to  which  their  Lordships  have 
been  referred. 

The  result  is  that  their  Lordships  will  humbly  advise  Her 
Majesty  to  allow  this  appeal,  and  to  order  that  the  judgment 
under  appeal  be  reversed,  and  that  in  lieu  thereof  the  appeal 
to  the  High  Court  be  dismissed,  and  the  judgment  of  the  first 
Judge  be  affirmed  with  costs.  The  appellant  will  have  the  costs 
of  this  appeal. 

Appeal  allowed. 
Agent  for  appellant :  Mr.  Mortimer. 

Agents  for  respondent :  Messrs.  Wathins  and  Lattey. 

(1)  5  B.  L.  B.,  611. 
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APPELLATE  CRIMINAL. 


Before  Mr,  Justice  Kemp  and  Mr.  Justice  Phear, 

THE  QUEEN  v,  KHERAJ  MULLAH  and  ahothbb.*  187a 

April  30. 


Code  of  Criminal  Procedure  {Act  X  of  1872),  Chcq9.  XVIII^  e.  228— ifag^M- 

trate — Summary  Trial — Appeal, 

If  on  appeal  from  a  sammary  trial  apder  Chap.  XVIII  o£  die  Criminal  Frocednre 
Code,  the  evidence  before  the  Judge  is  not  sufficient  to  reasonably  satisfy  him  that 
&e  prisoner  has  been  rightly  convicted,  he  ought  to  acquit  him. 

Ehebaj  Mullah  and  Abdool  Sheikh  were  convicted  by 
the  Joint  Magistrate  of  Diamond  Harbour,  on  the  Ist  March 
1873,  of  causing  hurt,  and  were  sentenced  to  rigorous  imprison*^ 
ment  for  four  months  and  to  a  fine  of  fifty  rupees,  or  in  default 
of  payment  of  the  fine  to  two  months'  further  rigorous  imprison- 
ment. The  trial  was  conducted  under  Chap.  XYIII  of  the 
Criminal  Procedure  Code  (Act  X  of  1872).  The  prisoners 
appealed  to  the  Court  of  Sessions.  The  Sessions  Judge,  being 
of  opinion  that  the  record  of  the  case  did  not  embody  the 
substance  of  what  the  complainant's  witnesses  stated,  which  the 
law  intended  it  should  do,  and  that  it  was  necessary  that  all  the 
provisions  of  the  law,  with  respect  to  what  is  required  to  be  put 
on  record,  should  be  fully  complied  with,  referred  the  case  tQ 
the  High  Court  under  s.  296  of  the  Criminal  Procedure  Code 
(Act  X  of  1872). 

The  High  Court  (Kemp  and  Pontifex,  J  J.,)  however  consi- 
dered that  the  judgment  of  the  Magistrate  gave  the  substance 
of  the  evidence  both  for  the  prosecution  and  defence  (see  s.  228 
of  the  Criminal  Procedure  Code,  Act  X  of  1872),  and  remanded 
the  case  to  the  Sessions  Court  for  trial. 

On  remand  the  Sessions  Judge  held  that  it  was  impossible 
for  him  on  the  record  as  it  stood  to  say  that  the  Joint  Magis- 

*  Criminal  Miscellaneous  Cose,  No.  82  of  1873,  from  an  order  of  the  Sessions  Judge  o|  the 
24-Pargunnah8,  dated  the  8th  April  1873,  affirming  an  order  of  the  Joint  Magistrate  of 
Diamond  Harbour,  dated  the  Ist  March  1878^ 
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irate  was  wrong  in  believing  the  witnesaes ;  that  he  could  not^ 
from  the  statements  of  the  witnesses  on  the  record,  form  any 
opinion  as  to  their  credibility;  that  there  was  nothing  in  the 
evidence  which  would  warrant  him  in  finding  that  the  witnesses 
were  not  speaking  the  truth ;  and  that,  therefore,  it  appeared  to 
him  that  all  that  the  Appellate  Court  could  do  in  such  a  case 
was  to  see  whether  the  evidence  on  the  record  was  sufficient  to 
sustain  the  conviction.  The  learned  Judge  examined  the 
evidence,  and  found  that,  on  the  record  as  it  was  before  him,  it 
was  not  possible  for  him  to  say  that  the  Magistrate  came  to  a 
wrong  conclusion  in  finding  the  prisoners  guilty  of  causing  hurt. 
The  Judge  went  on  to  say  that  it  had  been  suggested  that, 
under  s.  282,  the  Appellate  Court  had  the  power  of  directing 
further  enquiry  to  be  made,  or  additional  evidence  to  be  taken  ; 
but  that  he  could  not  exercise  that  power  in  the  present  case, 
for  he  could  not  name  any  particular  point  which  required 
further  enquiry,  nor  did  he  know  of  any  additional  evidence 
which  the  Magistrate  had  omitted  to  take,  and  which  he  could 
direct  the  Magistrate  to  take  ;  that  what  he  did  think  necessary 
was  that  the  Joint  Magistrate  should  have  more  fully  stated  the 
substance  of  the  evidence  on  which  the  conviction  was  had ; 
that  the  High  Court  did  not  think  this  to  be  necessary ;  that 
the  evidence  as  it  stood  was  sufficient  to  sustain  the  conviction, 
and  that,  therefore,  he  must  reject  the  appeal. 

From  this  judgment  the  prisoners  appealed  to  the  High 
Court. 


Mr.  Ghose  (with  him  Baboo  Bykunt  Nath  Doss)  for  Kheraj 
Mullah. — The  Sessions  Judge  ought  to  have  tried  the  appeal, 
if  he  could  come  to  no  opinion :  the  High  Court  will  quash  the 
conviction.     The  prisoners  are  entitled  to  any  doubt. 

Baboo  Nilmadhub  Bose  for  Abdool  Sheikh. 

The  judgment  of  the  Court  was  delivered  by 


Fheab,  J. — It  seems  to  us  that  the  Judge  treated  the  appeal 
before  him  more  as  if  it  were  a  special  appeal  than  a  regular 
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appeal ;  and'  because  he  did  not  find  sufficient  on  the  record  to 
convince  him  that  the  Magistrate  was  entirely  wrong,  he  there- 
fore affirmed  his  decision. 

But  the  Judge  was  in  the  situation  of  an  Appellate  Court  in 
which  the  matter  came  before  him  on  regular  appeal;  and  he 
ought  to  have  judged  as  best  he  could  from  the  materials  put 
before  him  on  the  Magistrate's  written  judgment,  whether  or 
not,  as  a  matter  of  fact,  the  prisoners  had  committed  the  offence 
of  which  they  had  been  convicted.  On  reading  the  Sessions 
Judge's  judgment,  it  seems  pretty  clear  that  he  was  unable  even 
with  the  aid  of  the  Magistrate's  finding  to  form  an  independent 
judgment  as  to  whether  the  prisoners  had> committed  the  offenco 
or  not  That  being  so,  it  was  I  think  his  duty  to  have  acquitted 
them.  If  the  evidence  which  came  before  him,  whatever  its 
fihape,  wais  not  sufficient  to  reasonably  satisfy  him  that  the 
prisoners  had  been  rightly  convicted,  he  ought  to  have  acquitted 
themi 

There  is  a  passage  in  his  judgment  which  leads  us  to  suppose 
that  the  Sessions  Judge  somewhat  misapprehended  the  effect  of 
the  decision  of  a  Division  Bench  of  this  Court  passed  upon  his 
previously  made  reference.  He  appears  to  imagine  that  he  was 
in  some  way  bound  by  that  decision  of  this  Court  to  accept  the 
finding  of  fact  come  to  by  the  Magistrate.  The  decision  of  the 
Division  Bench  has  been  read  to  us,  and  Kemp,  J.,  indeed 
pronounced  that  decision,  and  I  think  it  quite  clear  that  it  was 
not  the  intention  of  the  Division  Bench  to  fetter  the  Sessions 
Judge  in  any  way  in  regard  to  his  judgment  on  the  facts  of  the 
case  from  the  evidence  such  as  it  was  disclosed  in  the  Magis- 
trate's judgment.  We  think,  as  I  have  already  said,  that  so  far 
as  we  can  arrive  at  the  Judge's  view,  he  ought  to  have  acquitted 
the  prisoners  instead  of  dismissing  the  appeal.  "We  accord- 
ingly direct  that  they  be  acquitted  and  discharged  so  far  as  this 
charge  is  concerned. 

The  fine,  if  paid,  must  be  refunded; 

Conviction  quaslied^ 
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p  c  •  BANEB  BHOBOSOONDREB  DASSEAH  (Plawtift)  v.  ISSUR- 

1872  CHUNDER  DUTT  asd  amothbb  (DxraifDAiiTB> 


1/ay  3. 


[On  appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal.] 

Agreement  U>  trantfer^Deed  of  Sale — Ejectment^Speeific  Performance^^ 

Breach  of  Contract^ Allegations. 

Where  it  was  agreed  between  A,  and  B.  that,  in  oonsideration  of  certain  proceed- 
ings to  be  institated  jointlj  by  A,  and  B.,  and  payments  to  be  made  bj  B.,  for  the 
recoreiy  of  certain  property  claimed  bj  A,,  against  C,  A,  wonld  make  orer  the  half 
of  the  property  recorered  to  B. ;  but  A,,  contrary  to  the  terms  of  the  agreement, 
without  the  consent  of  B.,  compromised  bis  claim  with  C,  and  obtained  possession,— 
Held,  the  agreement  did  not  operate  as  a  transfer  of  the  property  to  J9. ;  she  conld 
mot  sne  to  eject  A» 

Semble»—B/M  proper  remedy  was  a*snit  for  specific  performance  or  for  damages  for 
breach  of  the  contract,  to  support  which  it  would  hare  been  necessary  to  allege 
performance  of  her  part  of  the  contraet^  or  at  least  readiness  and  willingness  to 
perform,  bat  prerention  by  A, 

This  was  an  appeal  from  a  decision  of  the  High  Court  (Loch 
and  Mitter^  J  J.)  dated  10th  June  18  69^  dismissing  the  appellant's 
action  of  ejectment. 

One  Ramnarain  Dutt  died,  leaving  a  talook.  The  respondent 
Jogessur  Ghose  claimed  it  as  his  heir.  The  other  respondent 
claimed  under  a  deed  of  gift  from  Bamnarain,  which  Jogessur 
impeached  as  a  forgery. 

While  these  disputes  were  going  on,  the  respondent  Jogessur 
applied  to  the  appellant,  and  asked  her  to  assist  him  in 
litigating  with  the  other  respondent  for  the  purpose  of  get- 
ting possession  of  all  the  property  which  had  belonged  to  his 
maternal  grandfather,  and  it  was  arranged  between  them  that,  in 
the  event  of  such  litigation  arising,  she  should  advance  the 
expenses  to  the  extent  of  Bs.  3,000,  and  should  protect  Jogessur 
from  a  then  impending  execution,  the  consideration  being  a 
moiety  of  the  property  claimed. 

freteiU f^Tmm  Bioer  Horobablb  Sir  James  Ck)LyiLBf  Sib  Mostaoub  SMrrB^  Aiu> 

SUlBOBEfiT    COLLUfiB. 


VOL.  XI.]  PRIVY  COUNCIL.  37 

An    agreement    in    writing    was    accordingly   execnted  by        1872 

Joscessur    in    favor   of  the    appellant    on    the    14th    Bhadro  Ranks  Bho- 

BO800NDRKB 

1273    (29th  August  1866)^  which^   after  reciting  the  object  of    Dassbah 
the  agreement^  proceeded  as  follows:—  Imurohundbr 

DUTT. 

''It  is  DOW  necessary  to  institute  a  suit  in  Court  for  the  recovery  of 
possession  of  the  whole  of  the  properties  coDsisting  of  the  aforesaid 
jote  jammaby  talook,  Btc^  and  mesne  profits  ;  and  as  I  have  not  the 
means  to  institute  a  suit  at  my  own  expense,.  I  have  determined  to 
sell  you  a  moiety  or  8  annas  share  of  the  12  annas  6  gundas  2  ocwrees 
2  krauts  of  the  above  jote  jummah,  being  the  share  left  by  my 
maternal  grandmother,  to  which  I  am  entitled ;  an  8  annas  share  of 
the  talook  aforesaid,  and  an  8  annas  share  of  the  mesne  profits  during 
the  period  of  dispossession ;  and  having  fixed  the  consideration  for 
the  same  at  Rs.  3,000,  and  received  the  purchase-money  in  cash,  I  sell 
the  same  to  you,  and  execute  this  deed  of  sale.  The  said  amount  is 
deposited  with  Dwarkanath  Lahory,  mooktear,  the  agent  on  your 
behalf,  and  all  the  expenses  of  the  suit  for  dispossession  and  my  lodging 
expenses  shall  be  defrayed  out  of  that  sum.  In  the  event  of  the  suit 
being  decided  in  my  favor,  we  shall  each  of  us  take  the  costs,  mesne 
profits,  jote  jummah,  and  the  talook  in  the  shares  mentioned  above.  We 
will  both  of  us  institute  the  said  suit  in  Court  as  plaintiffs.  Neither  of 
ns  shall  be  able,  without  consent  of  the  other^  to  compromise,  settle,  or 
make  any  adjustment  whatever  of  the  case.  One  Ooma  Churn  Sircar, 
of  MuUickpore,  has  obtained  a  decree  against  me  for  Bs.  600,  on 
account  of  money  advanced  as  a  loau«  If  he  in  the  mean  time  execute 
the  decree,  you  will  pay  the  amount  of  the  debt  from  the  aforesaid 
amount  of  deposit.  Whatever  sums  shall  be  spent  till  the  final  decision 
of  the  suit,  in  excess  of  the  said  amouut  of  deposit,  you  are  to  pay. 
You  shall  never  be  able  to  make  any  demand  or  claim  against  me  on 
account  of  those  sums,  or  the  anK>unt  of  the  debt  due  to  the  said  Ooma 
Churn  Sircar;  even  if  you  do,  it  shall  not  be  admitted.  In  whatever 
way  the  suit  is  decreed,  I  will  give  and  receive  8  annas  thereof  as 
aforesaid,  that  is  in  half  shares.   The  14th  Bhadro  1273.'' 

Nothing  more  was  done  under  the  agreement^  no  nM)ne7 
passed^  and  Ooma  Churn  Sircar  in  the  agreement  mentioned 
having  taken  out  execution  against  Jogessur  Ghose^  Jogessur 
applied  to  the  appellant's  mooktear  to  deposit  the  money^  but  this 
was  not  done. 

Thereupon  Jogessur,  instead    of  instituting  the    intended 
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1872        proceedjpps  against  Isaur   Chunder^   agreed  to    an  amicable 
bosIkknorrb  partition,   which    was  embodied  in  a  document  dated  the  26th 
DAMBAit     pous  1273  (January  9th,  1867),  satined  Ooma  Churn  Sircar'e 
I8SURCH0NDBB  dccrcc,  aud  saved  his  estate. 

On  the  20th  September  1867,  the  appellant  commenced  the 
present  suit  by  filing  a  plaint  against  these  respondents,  and 
some  persons  holding  as  lessees  under  them,  seeking  to  have  the 
deed  of  sale  executed  by  Ramnarain  declared  a  forgery,  and  all 
the  proceedings  taken  thereunder  since  his  death  declared  to  be 
fraudulent,  and  claiming  possession  of  half  of  the  property 
under  the  deed  executed  by  Jogessur,  together  with  the  mesne 
profits. 

On  the  20th  July  1868,  the  Subordinate  Judge  dismissed 
the  plaintiffs  case  on  the  ground  that  she  could  not  sue  alone. 

On  the  10th  September  1868,  the  plaintiff  appealed  to  the 
High  Court,  and  on  the  10th  June  1869,  a  Division  Court 
(Loch  and  Mitter,  JJ.)  held  that  the  Subordinate  Judge  was 
wrong  in  dismissing  the  suit  on  that  particular  ground ;  but 
as  both  parties  admitted  that  the  evidence  had  been  given,  and 
the  case  was  ready  for  hearing  on  the  merits,  the  Court 
proceeded  to  examine  the  evidence  and  decide  the  case  on 
the  merits. 

After  deciding  that  the  deed  of  gift  from  Hamnarain  was 
a  true  document,  and  that  the  property  claimed  under  it  by 
the  respondent  Issur  Chunder  was  properly  so  claimed,  the 
judgment  preceded  as  follows: — 

"  It  is  urged  that  the  plaintiff  has  a  right  to  the  moiety  of  whatever 
property  remains  to  Jogessur,  who  admits  the  sale  to  plaintiff,  and  whose 
witnesses  prove  the  execution  by  him  of  the  bill  of  sale.  Jogessur, 
however,  denies  that  any  cousideration  passed  to  him  :  the  plaintiff  brings 
three  wituesses  to  prove  that  payment  in  cash  was  made  to  Jogessur. 
Their  evidence  appears  to  us  inconsistent  with  the  terms  of  tlte  bill 
of  sale,  and  highly  improbable  when  considered  with  that  document. 
The  deed  sets  forth  {recites).  Now  it  is  clear  that  the  money  was 
to  remain  in  deposit  with  plaintiff,  though  nominally  under  the  charge 
of  her  mooktear,  Dwarkanath  Lahory,  for  she  bound  herself  to  pay  out 
of  that  money  the  amount  of  Oomn  Chura's  docree,  should  he  execute 
il  against  the  vendor,  and  yet  wo  are  told  by  the  witnesses  that  the 
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noney  was  paid  to  Jogessury  and  that  before  the  deed  was  registered.        ^^^ 

Bui  it  is  said  that  it  was  part  of  the  bargaia  that  Jogessur  was  to  take    ^^^^^  Bho- 

the  money  and  deposit  it  with  Dwarkanath  Lahory,  as  if  it  is  likely  that      Dassbah 

the  plaintiff  or  her  serrants  would  pay  over  the  money  to  a  man  la  Joges-  Issubchunder 

sur's  needy  position,  and  trust  him  to  deposit  it  with  another  servant  of       ^(^^* 

the  plaintiff.    It  appears  to  us  that  the  evidence  of  payment  is  unworthy  I 

of   credit,  and   that   no  consideration    actually    passed,  and  that  the 

contract  is  consequently  not  a  valid  contract.      The  plaintiff  has  done 

nodiing  to  fulfil  her  part  of  the  contract,  and  we  think,  therefore,  that,    { 

under  the  late  ruling  of  the  Privy  Council,  in  the  case  of  Raja  Sahib    ' 

Prolad  Sen  v.  Baboo  Budhu  Sing  (1),  the  present  action  must  fail.  * 

We  think  it  very  probable,  as  stated  by  the  witnesses  for  the  defence, 

that  Jogessur  having  for  some  cause  quarrelled  with  his  relatives,  did 

execute  the  deed  to  the  plaintiff,  who  was  quite  ready  to  assist  him, 

in  hopes  of  getting  an  interest  in  the  defendant's  property,  which  she 

might  use  to  her  own  advantage.    Under  this  view  of  the  case,  we 

think  it  unnecessary  to  determine  whether  the  plaintiff  did  or  did  not  ask 

Jogessur  to  join  her  in  carrying  on  the  suit.    No  evidence  has  been 

given  on  this  point.     We  dismiss  the  suit  with  costs  in  both  Courts." 

The  plaintiff  then  appealed  to  Her  Majesty  in  Council. 

Mr.  Doyne  and  Mr.  Mortimer  for  the  appellant  contended 
that  the  Court  were  in  error  in  finding  the  deed  by  Bamnarain 
to  be  genuine^  but  even  if  it  were^  the  plaintiff  was  entitled 
to  recover  one-half  of  a  third.  No  objection  could  be  taken  as  to 
this  being  champerty — Fischer  y.  Kamala  Naiker  (2).  The  suit 
was  properly  framed  for  the  purpose  of  impeaching  the  proceed- 
ings  taken  by  Jogessur,  and  the  High  Court  were  wrong  in  dis- 
missing the  suit. 

Mr.  J.  D.  Bell  for  the  respondents. — The  action  is  miscon- 
ceived :  whatever  right  the  appellant  might  have  to  sue  for  specific 
performance  or  to  recover  damages^  she  cannot  sue  in  ejectment — 
Raja  Sahib  Prolad  Sen  v.  Baboo  Budhu  Sinff  (3).  Even 
a  suit  for  specific  performance  or  for  damages  would  not  have 


(1)  2  B.  L.  B.,  P.  C,  111,  see  116  and      (3)  2  B.  L.  B.,  P.  C,  111,  see  116  and 
117  ;S.C.,  12  Moore's  LA.,  301.  117;  S.  C.>  12  Moore's  L  A.,  301;  see 

(2)  8  Moore's  I.  A.,  170.  306. 
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1872       been  successful  in  the  absence  of  a  tender  on  the  part  of  the 
Banke  Bho-  plaintiff  of  performance  on  her  part. 

B0800NDRXB  *  '■^ 

Dabskah 

issuRcuirHDXB     Mr.  Doj/fie  in  reply. 

DUTT. 

Their  Lordships  gave  the  following  judgment : — 

This  suit  was  based  upon  a  deed  executed  bj  Jogessur  Ghose, 
in  favor  of  the  plaintiff^  in  August  1866.  The  effect  of  tliat 
deedj  as  far  as  it  is  material^  may  be  thus  stated :  it  recites  that 
Jogessur  Ghose  was  entitled  to  certain  properties  from  his 
maternal  grandmother,  that  he  had  been  dispossessed  of  the  whole 
of  those  properties^  and  thus  proceeds  (as  above,  ante  page  37). 

It  appears  that  a  short  time  after,  in  September  1866,  Jogefr* 
Bur  Ghose  entered  into  a  deed,  which  may  be  termed  one  of 
compromise,  with  Issurchunder  Dutt,  who  was  the  claimant  and 
in  actual  possession  of  the  greater  part  of  the  property  referred 
to  in  the  previous  deed,  and  that  by  this  deed  of  compromise,  a 
portion  of  the  property  was  divided  between  them.  Thereupon 
this  suit  was  brought  by  the  plaintiff.  It  is  material  to  observe 
that  it  is  not  a  suit  claiming  specific  performance,  or  damages  for 
breach,  of  the  contract  entered  into  with  the  plaintiff  by  Jogessur 
Ghose,  but  that  it  is  in  the  nature  of  an  action  of  ejectment. 
It  is  a  suit  to  recover  possession  of  the  property  mentioned  in 
the  first  deed  brought  not  only  against  Jogessur  Ghose,  but 
against  Issurchunder  Dutt,  the  plaintiff  seeking  to  recover 
possession  of  the  property  by  virtue  of  the  title  acquired  under 
that  deed,  not  only  against  Jogessur  Ghose,  but  also  against 
Issurchunder  Dutt,  whom  he  alleged  to  have  obtained  posses- 
fiion  of  the  property  under  forged  conveyances. 

The  Court  below  dismissed  the  suit  upon  a  technical  ground, 
namely,  that  the  plaintiff  could  not  sue  Issurchunder  without 
joining  Jogessur  Ghose  as  a  co-plaintiff.  The  High  Court 
decided,  in  their  Lordships'  opinion  rightly,  that  this  was  not  a 
proper  ground  for  dismissing  the  suit,  and  hearing  it  upon  its 
merits,  determined  it  in  favor  of  the  defendants. 

The  principal  question  is  the  effect  of  the  first  deed,  whether 
it  operated  as  a  present  transfer  of  the  property,  or  only  as  an 
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agreement  to  transfer  it  upon  certain  contingencies  which  did  not  1872 
happen.  In  support  of  the  latter  contention,  the  case  was  refer-  Raneb  bho- 
red  to  of  Rajak  Sahib  Prolad  Sein  v.  Baboo  Budhoo  Singh  (1).  Dasseah 
Without  referring  at  length  to  that  case,  the  circumstances  of  Issurchuwdbe 
which  are  in  many  respects  similar  to  those  of  the  present,  it  may 
be  enough  to  quote  a  passage  wherein  their  Lordships  say: — 
"  The  Court  below  seem  to  have  ruled  that  the  effect  of  the 
execution  of  a  bill  of  sale  by  a  Hindu  vendor  is,  to  use 
the  phraseology  of  English  law,  to  pass  an  estate  irrespective 
of  actual  delivery  of  possession,  giving  to  the  instrument  the 
effect  of  a  conveyance  operating  by  the  Statute  of  Uses.  Whether 
such  a  conclusion  would  be  warranted  in  any  case  is  in 
their  Lordships'  opinion  very  questionable.  It  is  certainly  not 
supported  by  the  two  cases  cited  in  the  judgment  under 
review"  (which  are  there  referred  to)  "in  both  of  which  actual 
possession  seems  to  have  passed  from  the  vendor  to  the  purchaser. 
To  support  it,  the  execution  of  the  bill  of  sale  must  be 
treated  as  a  constructive  transfer  of  possession.  But  how  can 
there  be  any  such  transfer,  actual  or  constructive,  upon  a 
contract  under  which  the  vendor  sells  that  of  which  he  has  not 
possession,  and  to  which  he  may  never  establish  a  title  ?  The 
bill  of  sale  in  such  a  case  can  only  be  evidence  of  a  contract 
to  be  performed  in  futuro  and  upon  the  happening  of  a  contin- 
gency of  which  the  purchaser  may  claim  a  specific  perform- 
ance if  he  comes  into  Court  showing  that  he  has  himself  done 
all  that  he  wa^  bound  to  do  "  (2).  Having  regard  to  this  case  and 
to  the  provisions  which  have  been  referred,  to  of  the  deed,  their 
Lordships  are  of  opinion  that  it  did  not  operate  as  a  present 
transfer  of  the  property,  but  as  an  agreement  to  transfer  so 
much  of  it  as  might  be  recovered  in  a  suit  to  be  instituted  to 
which  both  Jogessur  Grhose  and  the  plaintiff  were  to  be  parties. 
This  construction  of  the  deed  disposes  of  the  case ;  for  even  if 
the  plaintiff  be  entitled  to  complain  of  breach  of  contract  by 
Jogessur,  she  cannot  recover  under  it  possession  of  the  property  . 
against  Jogessur,  a  fortiori  cannot  she  recover  against  Issur- 
chunder  Dutt,   who    was    no  party  to  the  deed.     It  may  be 

(1)  2  B.  L.  R.,  p.  C,  111  J  S.  C,  12      (2)  2  B.  L.  R.,  P.  C,  117  ;  12  Mooro'a 
Moore's  L  A.,  275.  I.  A.,  306.     • 
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^872 observed  that,  even  if  this  were  a  suit  for  specific  performance  of 

?;^^tPj*Jl'  the  contract,  or  damaires  for  the  breach  of  it,  it  would  have  been 

BOSOOlvDRBE  ^ 

Dasseam    necessary  for  the  plaintiff  to  have  alleged  either  performance  of 
issuRcnuNDERher  part  of  the  contract,  which  was  the  payment  of  Rs.  3,000  to 

DUTT.  , 

Dwarkanath  Lahory^  and  such  further  sums  as  might  have  been 
necessary  to  the  maintenance  of  the  action,  or  at  all  events  that 
she  was  ready  and  willing  to  perform  this  condition,  but  was 
prevented  by  the  wrongful  act  of  the  defendant  There  are 
no  such  allegations,  and  if  there  had  been,  it  does  not  appeat 
that  they  would  have  been  sustained  by  evidence,  for  the  case  set 
up  on  the  part  of  the  plaintiff  was  not  the  performance  of  this 
condition,  but  something  very  different,  namely,  the  payment 
to  the  defendant  himself  of  this  sum  of  money, —  a  statement 
which  is  disbelieved  by  the  High  Court,  in  which  disbelief  their 
Lordships  concur. 

On  these  grounds  their'  Lordships  are  of  opinion  that  the 
judgment  of  the  High  Court  is  right,  and  they  will  humbly 
advise  Her  Majesty  that  this  appeal  be  dismissed  with  costs. 

Appeal  dismissed. 
Agent  for  appellant :  Mr.  Mortimer. 

Agent  for  respoudents :  Mr.  Wilton. 


APPELLATE  CIVIL. 


Before  Mr,  Justice  Jackson  and  Mr,  Justice  Miiier, 

1B73  NOJABUT  ALI  CHOWDRY  (Plaihtifp)  v,  SHEIKH  MOHA 

^^n7^4^  BUSSEEUOOLAH  CUOWDRY  and  othbbs  (Dbmhdahts).* 

Execution  of  Decree — Limitation — Sale — Separate  Suit — Act  XXI II 

of  1861,  s,  11. 

A,  sued  for  possessioti  of  certain  lands  to  which  he  alleged  bo  was  entitled  aa 
wnssee  (exccator)  ander  a  wasseeatoamah  (will),  and  which  B.  had  frandulentlj, 
daring  the  minority  of  himself  and  his  brother,  caused  to  be  pat  np  for  sale  under  a 

*  Special  Appeal,  No.  765  of  1872,  from  a  decree  of  the  Sabordloate  Judge  of  Chitta- 
gong,  dated  the  7th  Febroary  1872,  reyersing  a  decree  of  the  Munsif  of  that  district, 
dated  the  30th  September  1871. 
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decree,  the  execation  of  which  was  barred  by  lapse  of  time.    S,  had  become  the         1878 
parchaaer  at  such  sale.    Held  that  a  snit  woald  not  lie  for  the  purpose  of  having  Nojabut  Ali 
it  determined  that  the  execution  of  B.^a  decree  was  barred.  Cuowdhry 

Golam  Asgar  r.  Lakhimani  Debt  (1)  distingtti8hed«  Shrikr  Moha 


Thb  plaintiff  ia  this  case  sued  to  I'ecover  possession  of  one 
talook^  and  to  have  a  declaration  of  his  right  to  possession  of 
certain  other  talooks,  alleging  himself  to  be  entitled  to  all  this 
property  in  the  capacity  of  wussee  (executor)  under  a  wusseeut-^ 
namah  (will)  made  by  one  Nasrut  Ali^  who  was  the  sole  owner 
of  the  property  in  question.  It  appeared  that  the  plaintiff's 
father,  Nasrut  Ali,  was  one  of  two  brothers,  Nasrut  Ali  and 
Mozoffur  Ali;  and  that  the  plaintiff  himself  had  one  brother 
Tar  Ali,  who  married  and  lived  at  some  distance,  and  was  not 
before  the  Court.  The  plaintiff  suppressed  all  mention  of  his 
uncle  Mozoffur's  interest  in  the  property;  and  in  order  to  account 
for  his  doing  so,  he,  as  representative  of  his  father,  set  up  the 
wusseeutnamah,  excluding  his  own  brother  Yar  Ali,  who,  as 
stated  above,  had  married  and  settled  elsewhere.  It  further 
appeared  that  a  decree  had  been  obtained  by  the  defendant 
Busseeroolah  against  Nasrut  and  Mozoffur ;  Busseeroollah  in 
execution  procured  a  sale  of  the  property,  and  himself  became 
the  purchaser  thereof.  The  plaintiff^s  contention  was  that  the 
execution  of  this  decree  was  barred  by  the  law  of  limitation,  but 
that  the  decree-holder  fraudulently  took  out  execution  during  the 
minority  of  himself  and  his  brother,  and  so  caused  the  sale  of  the 
property.  It  was  admitted  that  the  money  due  under  the  decree 
had  never  been  paid  otherwise  than  by  the  sale  of  the  property. 

The  Munsif  who  tried  the  case  held  that  the  defendant 
Busseeroolah  had  fraudulently  and  illegally  taken  out  the 
execution  of  a  decree  barred  by  the  law  of  limitation,  and  had 
thereby  caused  the  properties  to  be  sold,  alleging  them  to  have 
been  left  by  the  father  of  the  plaintiff  during  the  minority  of 
the  plaintiff  and  his  minor  brother,  and  that  therefore  the  sale 
could  not  be  held  valid ;  the  Munsif  further  held  that  the 
wusseeutnamah  relied  on  by  the  plaintiff  had  been  proved ; 
he  iiccordingly  gave  a  decree  for  the  plaintiff  for  one*half  of  the 
property,  reserving  his  brother's  sliare. 

( 1)  5  B.  L.  B«|  68. 


BU88KRROO> 

LAH  Chow- 

DHBT. 
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1^78  On  appeal  the  Subordinate  Judge  held  that  the  wuaseeut- 

NojABUT  ali  namah  had  not  been  proved,  and,  considering  thak  the  plaintiff's 

«•  suit  was  based  entirely  on  his  title  under  the  wuBseeutnamah, 

Shkikr  Mora   ...  .  i  ,  .  •      -i         j 

BussBBRoo-    thought  it  unnecessary  to  go  into  the  other   questions  raised,  and 

lahChow-     j.      .       ,  ^, 

DHRT.       dismissed  the  suit. 

The  plaintiff  appealed  to  the  High  Court 

Baboo  NulUt  Chunder  Sen  for  the  appellant. — The  Subordinate 
Judge  was  bound  to  inquire  into  the  question  of  limitation  ;  and 
if  it  appeared  that  the  execution  of  the  decree  under  which  the 
property  was  sold  was  barred  at  the  time  of  sale,  such  sale 
would  be  invalid — Golam  Asgar  v.  Lakhimani  Debi  (1).  Even 
if  the  wusseeutnamah  was  not  proved,  the  plaintiff  would  be 
entitled  to  some  share  in  this  property. 

Baboo  Akheel  Chunder  Sen  for  the  respondents  was  not  calMi 
upon. 

The  judgment  of  the  Court  was  delivered  by 

Jackson,  J.  (who,  after  stating  the  facts  as  above, 
continued) : — The  plaintiff  comes  up  here  in  special  appeal,  and 
contends  that,  even  supposing  that  the  wusseeutnamah  is 
not  made  out,  yet  he  was,  as  son  of  Nasrut,  at  all  events  entitled 
to  some  share  in  the  property ;  that  the  Munsif  having  been 
of  opinion  that  the  execution  was  barred,  and  the  proceedings 
consequently  fraudulent,  he  was  entitled  to  the  judgment  of  the 
lower  Appellate  Court  on  that  point ;  and  unless  that  Court 
came  to  a  contrary  conclusion,  *he  was  entitled  to  a  decree  for 
the  share  coming  to  him.  I  am  inclined  to  think  that,  in  so  far 
as  the  plaintiff  sought  to  recover  possession  of  the  property 
to  which  he  was  entitled  as  the  representative  of  his  father, 
supposing  that  the  facts  otherwise  entitled  him  to  a  decree,  he 
might  have  recovered  notwithstanding  the  failure  of  proof  of  the 
wusseeutnamah,  because  the  effect  of  that  document  would 
only  be  to  entitle  him  to  the  whole  of  his  father's  share  instead 
of  one-half;    but  I  am  also  of  opinion  that,  even  making  that 

(1)  5  B.  L.  R.|  68, 
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concession  in  favor  of  the  plaintiff,  he  is  not  much  advanced        1878 
in  the  object  of  the  suit.     We  are  referred  to  a, cose,  Golam  NojabotAli 
Asgar  v.   Lahhimard    Debi  (1),  on   which  it  was  held  by  a  «• 

Division  Bench  (I  myself  being  a  member  of  the  Court),  Bussbbroo- 
that  the  circumstance  of  the  execution  of  a  decree  ujider  dhjkt, 
which  a  sale  had  taken  place  being  barred  by  lapse  of  time, 
invalidated  the  sale  which  took  place  under  that  execution.  I 
entirely  adhere  to  the  opinion  expressed  in  that  case,  but  there 
is  this  important  difference  between  that  case  and  the  present,  - 
that  in  that  case  apparently,  (and  I  cannot  conceive  how  judgment 
could  have  been  given  in  any  other  state  of  things,)  the  fact 
of  the  execution  being  barred  was  determined  by  the  Court 
executing  the  decree,  or  the  Court  hearing  an  appeal  from  the 
order  of  that  Court,  that  is  to  say,  the  question  must  have  been 
raised  in  a  Court  which  was  competent  to  determine  such 
question  under  s.  11,  Act  XXIII  of  1861,  viz.^  the  Court 
executing  the  decree,  and  not  in  a  separate  suit :  whereas  in 
the  present  case  the  plaintiff  brings  the  suit  for  the  purpose  of 
having  it  determined  that  the  execution  was  barred,  although 
the  contrary  must  have  been  held  by  the  Court  which  was 
executing  the  decree.  This  I  think  would  be  directly  contrary 
to  the  express  intention  of  the  Legislature  in  s.  11.  It  is  not 
necessary  in  this  view  of  this  case  to  advert  to  the  other  cir- 
cumstances which  render  the  plain  tiff's  claim  liable  to  dismissal. 
The  charge  of  fraud  against  the  decree-holder  was  merely 
that  he  was  executing  his  own  decree  which  was  barred  by 
limitation  to  recover  his  own  money,  and  no  other  circumstance 
has  been  alleged  or  proved  to  support  the  allegation  of  fraud. 
In  this  view  of  the  case  the  special  appeal  is  dismissed  with 
costs. 

Appeal  dismissed, 

(1)  5  B.  L.  R.,  68. 
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P.  C*      BAMCOOMAR  KOONDOO  ahd  another  (Dsfiiibaiits)  v.  JOHN  akd 

,1872  MARIA  McQueen  (PLAiHTim). 

May  SI  ^  \  y 

J  fe  4         [^  appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal.] 

Vendor  and  Purchoier — Notice — Equitable  Doctrine  of  secret  Ownenhip, 

\  It  is  a  mle  of  aniverBal  eqaitjr,  and  not  one  peculiar  to  finglish  Courts,  that,  la 
order  to  enable  the  real  owner  of  property  to  recover  from  a  pnrchaser  for  yaloe 
from  a  person  allowed  by  the  real  owner  to  hold  himself  out  as  the  owner,  he  mast 
prove  either  direct  or  constmctive  notice  of  the  real  title,  or  that  there  existed 
circnmstanccs  which  onght  to  hare  pat  the  parchaser  on  an  enquiry  that,  if 
proeecutod,  would  have  led  to  a  discovery  of  the  real  title. 

This  was  an  appeal  from  a  decision  of  the  High  Court  at 
Calcutta,  dated  2nd  April  1869,  reversing  a  decree  of  the  Judge 
of  Hooghly. 

In  August  1831  Sheik  Eazim  executed  in  favor  of  Bebee 
Bunnoo  a  deed  of  sale  of  the  land  in  dispute  situated  in  Howrah. 
The  land  being  leasehold,  she  was  accepted  as  tenant  by  the 
zemindar.  Bebee  Bunnoo  was  in  fact  the  mistress  of  one 
Alexander  Macdonald^  and  they  lived  together  in  the  house,  and 
there  was  evidence  that,  while  so  living  together,  he  built  on  the 
land.  In  1834  Macdonald  made  his  will,  bequeathing  the  land  in 
dispute  to  Bebee  Bunnoo,  stating  that  it  had  been  taken  in  her 
name,  and  desiring  that  on  her  death  it  might  go  to  his  children 
by  her.  The  female  respondent  was  the  survivor  of  those 
children.  Macdonald  died  in  1834,  and  Bebee  Bunnoo  proved 
his  will  in  the  Supreme  Court  in  the  same  year,  and  in  the  inven- 
tory filed  in  Court,  she  described  this  property  as  Macdonald's. 
In  1843  she  executed  a  bill  of  sale  in  favor  of  the  appellants' 
father,  Bamdhone  Koondoo,  describing  the  land  as  her  ancestral 
holding,  and  in  no  way  referred  to  Macdonald.  The  bill  of  sale 
stated  that  she  conveyed  with  the  consent  of  the  members  of 
her  family.    They  were  however  infants  at  that  time.    The  price 

*  Present  :'^Thk  Right  Hos'blb  Sib  Jambs  W.  Colyilb,  Sir  M.  E.  Smith, 
Sir  R.  p.  Collier,  and  Sir  Laweencb  Fbbl. 
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was  Rs.  945,  the  original  price  having  been  Rs.  130  when  the        i<^72 
lease   was  bought    by    Macdonald.     The    zemindar    accepted  Kamcoobiar 

Ramdhone  as  lessee  in  her  place,  and  he  got  possession.     He         v- 

,,.,        ,  ••■1.         T»  ,  "^^"^  ^^^ 

then  built  a  house  upon  it,  and  let  it  to  the  male  respondent,       Maria 

who,  having  married    the    female    respondent,    remained  in 

possession,  and  having  failed  to  pay  the  rent,  Ramdhone  brought 

an  action  of  ejectment  in  the    Supreme   Court,  which,   being 

undefended,  resulted  in  judgment  against  the  casual  ejector,  and 

possession   being  obtained.     Soon  afterwards,   Bebee  Bunnoo 

being  dead,  the  respondents  brought  the  present  suit  as  devisees 

in  remainder  to  eject  Ramdhone's  family. 

In  addition  to  issues  as  to  res  judicata  and  limitation  which 
it  is  unnecessary  to  allude  to,  the  material  issues  raised  were 
whether  the  property  was  Macdonald's,  whether  it  came  by  his 
will  to  Maria  McQueen,  and  whether  the  appellants  purchased 
bond  fide  for  valuable  consideration  without  notice*  These 
issues  were  raised  before  the  High  Court  when  the  case  first 
came  up  on  appeal  on  a  finding  as  to  limitation,  and  were 
disposed  of  by  the  High  Court  without  a  remand. 

The  decision  of  the  High  Court  (L.  S.  Jackson  and 
Markby,  JJ.)  was,  so  far  as  material  for  this  appeal,  as  follows : — 

'^  The  third  issue,  as  origiaally  drawn,  raised  the  question  whether  the 

defendants,  the  Eoondoos,  being  purchasers  from  Bunnoo  Bebee  honh 

fide  for  valuable  coasideratlon  and  without  notice,  could  maintain  their 

title.    This  of  course  assumes  that  Bunnoo  Bebee  had  an  imperfect 

title,  and  that  the  plaintiff  who  now  seeks  to  recover  the  property  has 

a  perfect  one,  and  it  is  an  attempt  to  introduce  a  very  peculiar  doctrine 

of  the  English  Court  of  Chancery,  whioh  is  there  applied  when  both 

the  parties  claim  the  extraordinary  assistance  of  that  Court.    But  thiv 

doctrine,  which  is  unknown  to  the  general  law  of  England,  is  equally 

unknown  here.    Neither  here,  nor  in  England,  by  the  general  law  does 

a  person  gain  a  title  by  purchase  either  to  moveable  or  immoveable 

property  unless  the  vendor  is  the  real  owner,  however  completely  he 

may  act  bona  fide.    Indeed,  a  propo3iti(m  recently  made  to  introduce 

by  legislation  a  very  limited  i£stalment  of  the  contrary  doctrine,  met 

with  the  strongest  opposition  here. 
^*  The  vakeel  for  the  appellant,   upon  our  intimaiing  this  view,  has 

sought  to  amend  his  issue,  and  thcoigh  he  has  not  stated  very  clearly 

what  he  intends  to  raise,  we  will  assume  that  he  now  raises  what  we 
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1872  ,     consider    to    be  the  trae  qaestion,  namely,  whether  the  EoondooB 

Bamooomar   boaght  bona  fide  and  for  valuable  considerationi  being  induced  to 

^^"^^     believe  that  the  property  was  Bunnoo  Bebee's  own  absolutely,  by  the 

'^ISakia'*     fact  that    the  conveyance  and  pottah  were  in  her  name,   and  after 

HcQuBsv.    iiaving  made  all  enquiries  which  a  prudent  man  would  have  made 

under  the  circumstances,  and  being  without  notice  of  any  other  title. 

Now  it  is  clear  that,  ia  aupport  of  this  issue,  the  purchaser  must  give 

some  evidence ;  he  must  not  leave  it  on   mere  assertion.    This    is 

distinctly  kid  down  by  the  Privy  Council  in  a  case  which  appears  to 

have  been  the  subject  of  some  misconception,    Varden  Seth  Ram  v. 

Luchpathy  Royjee  Latlah  (1),  and  that  ruling  we  adopt     We  do  not 

say  how    much  evidence  or  what  sort  of  evidence  the  party  must 

produce,  that  will  depend  on  (he  circumstances  of  the  case  ;  but  at  any 

rate  it  must  be  made  quite  clear  tiiat  every  possible  source  of  evidence 

has  been  exhausted,  and  that  every  search  has  been  made,  and  every 

effort  used  to  show  affirmatively  the  complete  good  faith  of  the  purchaser. 

**  How  completely  this  duty  has  been  neglected  in  the  present  cose, 
it  is  hardly  necessary  to  point  out.  Only  two  witnesses  are  called 
who  speak  at  all  to  the  circumstances  under  which  the  Koondoos 
purchased,  Ram  Eristo  Banerjee,  a  karpardas  (agent)  of  Ramdhone 
Koondoo,  and  the  person  who  wrote  the  documents,  but  they  really 
proved  nothing  more  than  appears  on  the  face  of  the  documents. 

"  We  have  no  doubt  whatever  that  a  prudent  purchaser,  who  wished 
to  act  honestly,  would,  when  purchasing  from  a  woman  in  Bunnoo 
Bebee's  position,  have  instituted  a  very  strict  inquiry  as  to  how  she 
became  possessed  of  the  property,  and  every  step  in  that  enquiry  would, 
in  all  probability,  have  put  the  purchaser  more  and  more  on  his  guard: 
and  we  see  no  reason  in  this  case  lo  presume,  what  indeed  tbey  do  not 
venture  to  assert,  that  it  was  impossible  for  the  Koondoos  to  show  what 
that  enquiry  was,  and  what  was  the  result  of  it. 

^'In  truth,  the  defendants  have  not  made  any  real  effort  to  prove 
this  issue  at  all ;  what  they  have  really  tried  to  do  is  to  prove  that  the 
property  was  in  fact  Bunnoo  Bebee's  own,  but  in  this  they  have  failed. 

^'  It  appears  to  us  therefore  that  this  issue,  when  raised  in  its  proper 
form,  should  be  found  against  the  defendants." 

The  decree  gave  the  plaintiffs  the  property,  and  against  that 
decree  the  defendants  appealed  to  tier  Majesty  in  Council. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith  (Mr.  Doyne  with  them) 

(1)  9  Moore's  I.  A.,  303. 
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for  the  appellants. — The  judgment  proceeds  on  a  strange  mis-  ^^72 
apprehension  of  the  doctrine  as  to  the  rights  of  a  bond  fide  ^koonSoo* 
purchaser  for  value  without  notice.  It  is  not  a  peculiar  doctrine  .  ^^' 
of  the  Court  of  Chancery  which  we  seek  to  apply,  but  the  simple  J"^**^ 
and  broad  principles  of  equity.  Here  is  a  case  where  we 
purchased,  and  actually  as  owners  let  to  the  persons  now  setting 
up  the  adverse  title  of  our  vendor  having  only  held  benamL 
What  was  there  to  put  us  on  enquiry?  We  bought  from 
Bunnoo  Bebee  as  owner.  Even  if  we  had  bought  from  her  as 
executrix,  we  should  have  been  protected  by  Fergusson's  Act  (1) 
— Doed.  Cullen  v.  Clark  {2).  But  our  case  is  much  stronger. 
Here  is  the  real  owner  looking  on  and  actually  dealing  with 
us  as  owners,  and  seeing  us  build  a  large  house,  and  now  coming 
forward  and  saying  that  our  vendor  had  only  a  benami  title 
combined  with  a  life-interest  given  by  the  person  for  whom  she 
was  benamidar.  This  cannot  be  allowed — Ramsden  v.  Dyson  (3). 
Express  notice  we  had  none,  nor  had  we  even  constructive 
notice*  What  enquiries  could  be  made?  There  was  nothing 
in  the  conveyances  to  her  or  in  her  holding  from  the  zemindar  to 
put  us  on  enquiry.  The  zemindar  accepted  Bamdhone  as  lessee, 
and  there  was  nothing  to  cause  even  suspicion.  Even  the  action 
of  ejectment  was  not  defended,  or  any  doubt  there  thrown  on 
the  purchaser's  title.  Bebee  Bunnoo  was  not  the  wife  of 
Macdonald. 

Mr.  Cowie  and  Mr.  J.  D.  Bell  for  the  respondents. — The 
slightest  investigation  would  have  shown  the  appellants*  father 
that  the  title  was  a  doubtful  one.  It  was  notorious  in  the 
ueishbourhood  that  Macdonald  was  the  owner,  and  had  built  on 
the  premises,  and  the  wording  of  the  conveyance  that  Bebee 
Bunnoo  had  had  the  consent  of  her  family  to  convey  must  have 
shown  that  she  had  only  a  limited  rights  Why  were  not 
enquiries  made  as  to  what  this  family  consisted  of,  and  whether 
they  did  consent  ?  They  were  infants.  There  was  enough  to 
put  him  on  enquiry,  and  he  must  take  the  consequences  of  not 
^Ui^mnng—Worthingtony.  Morgan  {A),  Whitbread  v.  Jordan  (5), 

(1)  9  Geo.  rV,  c.  83.  (4)  16  Sim.,  547. 

(2)  Morton's  Rep.,  76.  (5)  1  Y.  &  0.,  303. 

(3)  Law  Bep,,  1  H.  of  L.,  129. 
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1B72        Bisco  V.  Earl  of  Banbury  (1),  and  Varden    Seth  Bam  ▼•  Luck- 
Ramooomar  pathu  Boyjee  Lallah  (2). 

V. 

•^^^ARir^       Their  Lordships  gave  the  following  judgment : — 

McQUBBK. 

Their  Lordships  do  not  think  it  necessary  to  call  upon 
Mr.  Leith  to  reply,  having  come  to  the  conclusion  that  the 
judgment  of  the  High  Court  cannot  be  sustained. 

The  suit  was  brought  by  the  respondents  to  recover  3^ 
bigas  of  land  and  some  buildings  erected  upon  it,  situated  at 
Howrah^  near  Calcutta.  The  land  had  been  purchased  by  the 
deceased  father  of  the  appellants,  Kamdhone  Koondoo,  from  a 
Mahomedan  woman,  of  the  name  of  Bunnoo  Bebee,  in  June 
1843.  Their  father  and  they,  since  his  death,  have  held 
undisputed  possession  from  that  time  until  the  present  suit  was 
brought,  a  period  of  24  years. 

The  short  facts  are  these: — Alexander  Macdonald,  who  lived  in 
Calcutta,  and  cohabited  with  Bunnoo  Bebee  as  his  mistress,  had 
two  children  by  her, — Alexander  Macdonald,  who  is  dead ;  and 
Maria,  one  of  the  respondents,  who  married  Mr.  McQueen, 
the  other  respondent.  The  father  died  in  1834.  The  history 
of  the  property  appears  to  be  this :— The  land,  which  is  per- 
petual leasehold,  at  a  fixed  rent,  was  conveyed  in  Au<TU8t  1831 
by  the  then  proprietor  to  Bunnoo  Bebee  by  a  deed  of  sale,  and 
the  price  paid  at  that  time  was  only  Rs.  130.  In  the  following 
September  the  deed  was  registered,  and  thereupon  the  zemindar 
granted  a  fresh  pottah  to  Bunnoo  Bebee,  at  the  fixed  rent  of 
Rs.  35.  It  does  not  appear  with  any  certainty  that  Macdonald 
the  father,  was  in  possession  of  the  laud  and  of  the  buildings.* 
At  all  events,  it  is  not  clear  upon  the  evidence  that  he  ever 
resided  upon  the  property.  There  are  two  witnesses  who  speak 
to  his  residence.  One  of  them  says  that  he  did  not  live  in  the 
new  bungalow,  and  the  other  says  he  did.  The  evidence  is  far 
from  satisfactory  to  establish*  the  fact  that  he  really  did  reside 
upon  the  property.  But  it  is  clear  that,  after  his  death, 
Bunnoo  Bebee  did  go  to  reside  upon  it,  and  she  resided  there 
for  some  time.     She  afterwards  let  it,  and  received  the  rent 

(1)  1  Ch.  Cases,  287.  (2)  9  Moore's  L  A.,  303. 
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from  the  tenants.     Then,  in  June  1843,  she  sold  the  property        1^72 
to  Ramdhone  Koondoo,   and  conveyed  it  to  him  by  a  deed   ^^^^^^" 
of  sale.     The  price  she  obtained  was    Bs.   945,  and  there  is     ,    ^' 

*^  John  and 

nothing  to  show  that  that  was  not  the  full*  value  of  the  property.       Maria 

At  the  time  she  sold,  she  made  a  surrender  to  the  zemindar 

of  the  leasehold  interest,  and  a  fresh  pottah  was  granted  to 

the  purchaser,  under  which    undisputed   possession  was   held 

for  24  years.    During  that  time  the  purchaser  erected  important 

buildings  upon  the  land,  and  increased  the  value  to  such  an 

extent    that    the    property   is  valued    in    the  present  suit  at 

Bs.  40,000.     Bunnoo  Bebee  died  before  the  commencement  of 

the  present  suit ;  there  is  a  contest  as  to  the  time  of  her  death, 

which  was  material  only  as  regards  the   question  of  limitation  ; 

find  as  it  is  not  now  necessary  to  consider  that  point,  it  becomes 

immaterial  to  determine  the  precise  period  of  her  death,  whether 

in  1856  or  1861.     Their  Lordships,  however,  see  no  reason  to 

dissent  from  the  view  which  the   High   Court  have  taken  of 

that  fact  in  the  case. 

The  claim  put  forward  in  this  suit  is  that  the  purchase,  although 
in  the  name  of  Bunnoo  Bebee,  was  a  purchase  benami  by 
Macdonald ;  that  he  was  the  real  purchaser,  but  had  used  her 
name  in  making  the  purchase.  His  will  is  put  in  evidence,  and 
the  respondents  claim  under  it.  Undoubtedly,  if  the  purchase 
was  a  benami  purchase,  they  have  established  a  primd  facie 
title  to  this  estate,  or  at  least  to  a  moiety  of  it. 
'  The  answer  of  the  appellants  is  that  their  father  purchased 
the  estate  of  Bunnoo  Bebee  without  any  notice  of  the  benami 
title,  and  that  they  are  entitled  to  hold  it,  notwithstanding 
there  may  have  been,  originally,  a  resulting  trust  in  favor  of 
Macdonald.  It  certainly  would  require  a  strong  case,  to  be 
established  on  the  part  of  the  respondents,  to  defeat  a  posses- 
sion for  so  long  a  period,  of  property  for  which  full  value  had 
been  given  to  the  person  in  the  ayparent  ownership  of  it.  The 
burden  of  proof  lies  very  dtrongly  on  them  in  such  a  case.  They 
have  of  course  to  establish,  in  the  first  instance,  the  fact  that 
the  purchase  was  really  made  by  Macdonald,  and  with  Mac- 
donald's  money,  on  his  own  behalf.  Their  Lordships  cannot  help 
observing  that  the  evidence,  even  on  that   cardinal  fact,  is 
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1872       extremely  scanty.   It  rests  almost  entirely  on  the  admission  made 

Kamcoomab  by  Bunnoo  Bebee  in  the  inventory  made  by  her  after  Mao- 

-    ^'         donald's  death,  in  which  she  treats  the  property  as  part  of  the 

(JOHN  AND  

Maria  estate  of  Macdonald.  '  There  is  some  evidence  that  Macdonald 
improved  the  property  after  the  purchase,  by  bailding  a  new 
bungalow  upon  it ;  but  that  evidence,  without  the  admission, 
would  clearly  be  insufficient  to  establish  the  fact  that  the  pur- 
chase, contrary  to  all  the  documents,  was  made  by  Macdonald 
and  with  bis  money.  Their  Lordships  however  do  not  feel  it 
necessary  to  express  any  definite  opinion  upon  the  fact  of  the 
purchase  being  benami,  having  come  to  the  conclusion  that, 
assuming  it  was  so,  the  appellants  have  established  their  right 
to  hold  the  property  against  the  benami  title. 

It  is  scarcely  suggested  that  the  purchaser  had  any  notice 
that  the  title  was  other  than  or  different  from  the  apparent  one. 
None  of  the  documents  give  any  notice  whatever  that  the 
transaction  was  other  than  it  appeared  to  be.  On  the  contrary, 
all  the  documents  are  entirely  consistent  with  the  purchase 
having  been  made  by  Bunnoo  Bebee  herself,  or  by  somebody  for 
her  benefit.  The  case,  therefore,  cannot  be  put  on  the  ground 
of  actual  notice,  but  it  was  said, — and  this  appears  to  have  been 
the  ground  upon  which  the  High  Court  decided  in  favor  of 
the  respondents, — that  there  were  circumstances  which  ought 
to  have  put  the  purchaser  upon  inquiry,  and  that  if  he  had 
inquired,  he  might  have  discovered  the  real  title. 

It  is  not  necessary  to  say  whether  this  case  is  to  be 
decided  upon  the  principles  on  which  the  English  Court  of 
Chancery  acts  in  cases  of  resulting  trusts,  when  questions  arie||^ 
between  the  equitable  owner  and  the  purchaser  for  value  without 
notice ;  or  whether  it  is  to  be  decided  upon  the  general 
rules  of  equity  and  good  conscience,  which  bind  the  Courts  in 
India,  because  the  principle  of  decision  must  in  either  case  be 
the  same.  It  is  a  principle  of  natural  equity,  which  must  be 
universally  applicable  that,  where  one  man  allows  another  to 
hold  himself  out  as  the  owner  of  an  estate,  and  a  third  person 
purchases  it,  for  value,  from  the  apparent  owner  in  the  belief 
that  he  is  the  real  owner,  the  man  who  so  allows  the  other  to 
hold  himself  out  shall  not  be  permitted  to  recover   upon  his 
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secret  title,  unless  he  can  overthrow  that  of  the  purchaser  by       1872 
showing,  either  that  he  had  direct  notice,  or  something  which  ^^^JJ^Jdoo'* 
amounts  to  constructiye  notice,  of  the  real  title ;  or  that  there     ,    ^' 

'  ,  John  ahd 

existed  circumstances  which  ousht  to  have  put  him  upon  an       Maria 
inquiry  that,  if  prosecuted,  would  have  led  to  a  discovery  of  it. 

The  High  Court  treat  the  defence  as  an  attempt  to  introduce 
'*  a  very  peculiar  doctrine  of  the  English  Court  of  Chancery.*' 
Their  Lordships  cannot  think  that  this  is  a  correct  view  of  the 
defence  which  is  set  up  in  this  case*  It  is  one  to  which,  no 
doubt,  the  Court  of  Chancery  in  England  gives  effectTbut  it  only 
gives  effect  to  it  in  a  peculiar  manner,  because  of  the  distinction 
in  England  between  legal  and  equitable  estates,  and  legal  and 
equitable  remedies.  If  this  case  had  arisen  in  England,  the 
respondents  would  have^ad  no  locus  standi  whatever  in  a  Court 
of  Law,  and  must  have  resorted  to  a  Court  of  Equity. 

After  the  discussion  which  has  taken  place,  the  case  seems 
to  result  in  this : — Whether  or  not,  under  the  circumstances  of 
this  case,  the  purchaser  ought  to  have  inquired?  The  High 
Court  think  that  he  ought  to  have  made  inquiry,  because  of 
the  status  and  position  of  Bunnoo  Bebee.  The  learned  Counsel, 
who  has  argued  this  case  for  the  respondents,  does  not  himself 
rely  upon  that  circumstance  as  one  which  ought  to  have  put  the 
purchaser  upon  inquiry,  and  their  Lordships  cannot  see  that  there 
is  anything  in  her  position  as  a  Mahomedan  woman  living  with 
her  children  upon  this  estate,  and  sometimes  letting  it,  which 
should  have  put  any  one  upon  inquiry  whether  she  was  the  real 
owner  or  not  It  is  admitted  that,  if  an  inquirer  had  gone  to 
the  office  of  the  zemindar,  or  to  the  public  registry,  he  would 
have  found  that  she  was  the  owner.  She  was  in  possession^ 
and  her  former  life  led  to  no  presumption  that  she  might  not 
have  had  money  to  purchase  for  herself,  or  that  others  might 
not  have  purchased  by  way  of  gift  to  her;  on  the  contrary,  the 
circumstance  that  she  had  cohabited  with  one  or  two  persona 
of  some  property  might  have  fairly  led  to  the  supposition  either 
that  she  had  acquired  money,  or  that  gifts  had  been  made  to  her 
for  her  advancement  and  comfort  in  life« 

But  circumstances  have  been  relied  upon  at  the  bar  which 
were  not  adverted  to  by  the  High  Ceurt.    In  cases  of  this 
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1872        kind  the  circumstances  which  should  prompt  inquiry  may  be 

^^co^^^  infinitely  varied ;  but,  without  laying  down  any  general  rule, 

,    ^'         it  may  be  said  that  they  must  be  of  such  a  specific  character 

John  akd  •'  ,  "^ 

Habia.  that  the  Court  can  place  its  finger  upon  them,  and  say  that 
upon  such  facts  some  particular  inquiry  ought  to  have  been 
made.  It  is  not  euough  to  assert  generally  that  inquiries  should 
be  made,  or  that  a  prudent  man  would  make  inquiries ;  some 
specific  circumstances  should  be  pointed  out  as  the  starting  point 
of  an  inquiry,  which  might  be  expected  to  lead  to  some  result. 
Mr.  Cowie,  feeling  that  the  case  must  really  depend  upon  the 
existence  of  such  circumstances,  has  referred  to  two:  first, 
he  says  that,  if  any  inquiry  had  been  made,  it  would  have  been 
found  that  Macdonald  had  been  in  possession,  and  had 
improved  the  property.  It  has  been  ||klready  observed  that 
the  facts  do  not  show,  with  anything  like  distinctness,  that 
Macdonald  was  in  possession  during  his  lifetime.  There  is 
evidence  that  he  had  built  upon  the  property,  but,  supposing 
inquiry  had  been  made,  and  the  fact  ascertained,  it  would 
not  lead  to  the  inference  that,  contrary  to  the  apparent  title,  he 
had  purchased  the  land  for  himself;  for  it  is  quite  probable 
to  suppose  that  he  would  spend  money  to  improve  property 
which  belonged  to  the  woman  with  whom  he  was  living. 

The  other  circumstance  relied  on  is  that,  in  the  deed  of  sale 
itself  from  Bunnoo  Bebee  to  the  appellants'  father,  she  says 
she  made  the  sale  with  the  consent  of  her  family.  If  this  had 
1been  shown  to  have  been  an  unuisual  clause,  or  that  it  had  been 
only  usual  to  insert  it  in  deeds  where  the  consent  of  the  family 
was  really  required  and  obtained,  there  might  have  been  some 
•ground  for  the  superstructure  of  argument  which  was  built  upon 
it,  but  their  Lordships  have  no  evidence  and  no  suggestion  that 
this  is  not  in  common  form ;  on  the  contrary,  it  appears  that,  in 
the  deed  of  sale  to  Bunnoo  Bebee  herself  from  her  own  vendor, 
the  same  expression  occurs.  It  appears  to  their  Lordships 
that  the  clause  is  one  without  any  specific  force  or  meaning, 
inserted,  like  many  other  general  phrases  in  Indian  deeds,  to 
exclude  any  possible  objection  that  might  be  raised  against 
them.  It  is  very  like  that  which  so  frequently  occurs  after  a 
full  conveyance : — "  I  and  my  heirs  have  no  longer  any  claim.*' 
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Those  words    are  often  unnecessary,  but   they  are  of  very       1872 
frequent  occurrence.      Their   Lordships  therefore   think  that   ^^^^^ 
the  two  facts  relied  on  as  those  which  ouffht  to  have  put  the    ,    ^* 

°  ^  *  JOHS   AND 

purchaser  on  inquiry  do  not  support  the  contention  made  at    --^J^*^^ 
the  bar,  and  that  the  whole  case  of  the  respondents  fails  on 
its  substantial  merits* 

Other  questions  have  been  raised  In  the  case  with  which  it 
is  not  now  necessary  to  deal.  Their  Lordships,  in  the  result, 
are  glad  to  come  to  a  conclusion  by  which  it  is  quitio  evident 
substantial  justice  will  be  done.  There  has  not  been  a  sugges- 
tion throughout  of  any  collusion  between  the  purchaser  and 
Bunnoo  Bebee,  or  that  the  purchase  was  not  made  entirely 
bond  fide  on  his  part,  and  without  notice  of  any  title  other 
than  that  he  took  from  her. 

In  the  result  their  Lordships  will  humbly  advise  Her  Majesty 
to  allow  this  appeal  and  to  reverse  the  judgment  of  the  High 
Court.  Their  Lordships  will  further  advise  Her  Majesty  that 
the  suit  be  dismissed,  and  that  the  appellants  should  have  the 
costs  in  India  and  of  this  appeal. 

Appeal  dlhwed. 

Agents  for  appellants :  Messrs.  Walters  and  Gush. 
Agents  for  respondents :  Messrs.  Clarke,  Son,woA  Rawlins. 
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APPELLATE  CIVIL. 


Before  Sir  Richard  Cauch^  Kt.^  Chief  Justice^  Mr,  Justice  L.  S.- Jackson,  and 

Mr,  Jtutice  Mitter, 

1873  RALLY  PROSONNO  BOSE  (Plaihtitf)  v.  DINONATH  MULLIGK 

April  28.  (Dbpbiipaiit).* 

JSxecuHon  of  Decree  out  of  JurisdicHon  of  Court  which  passed  it—'Sale  of 
Estate  partly  toUhin  and  partly  withotU-  the  Jurisdiction — Civil  Procedure 
Code  (Act  VIII  of  1859J,  ^s.  249,  284,  285,  fr  286—"  Part  of  an. 
Estate" — Certificate  of  Non-executUm-^Jurisdiction-^Nominal  Purchaser^-' 
Benami  ^Non  'joinder, 

A  moneys-decree  was  made  bj  the  Judge  of  the  24-Fei^iiQahs  against  a  mort* 
gagor,  who  was  possessed  of  property  in  the  24-PergDnnah8,  and  also  of  an  estate 
called  Eismnt  Eosdaha,  16  monzahs  of  which  la^  in  Zillah  84-Pergannahs,  and  42 
monzahs  in  Zillah  Knddea.  The  whole  estate  was  entered  in  the  taujih  of, 
and  the  Goyemment  revenne  was  payable  in,  the  Oollectorate  of  Naddea.  The 
Jndge  of  the  24-Pergnniiahs,  without  selling  the  property  of  the  judgment^ 
debtor  which  was  within  his  jurisdiction,  transmitted  a^ certificate,  under  s.  285  of 
the  Civil  Procedure  Oode,  to  the  Judge  of  Nuddea,  stating  that  no  portion  of  the 
amount  of  the  decree  had  been  realized  by  the  Court  of  the  S4-P6rgnnnahB. 
Thereupon,  Eismnt  Eosdaha  was  attached  and  sold  by  order  of  the  Nuddea  Court. 
In  a  suit  brought  against  the  purchaser  for  possession  of  the  18  monzahs  lying  in 
the  24-Pergunnah8  by  a  person  who  claimed  to  have  bought  the  right,  title,  and 
interest  of  the  judgment^ebtor  in  those  monzahs,  but  who,  in  fact,  was  not  the  real 
purchaser :  , 

Heldt  that  the  suit  ought  to  have  been  dismissed,  because  of  the  non-joinder  as 
plaintiff  of  the  real  purchaser. 

Held  further,  that "  part  of  en  estate"  in  s.  249,  Act  VIII  of  1859,  means  an 
aliquot  part  of  an  estate. 

Held  also,  that,  although  the  Court  of  the  24-Pergunnahs  strictly  ought  not  to 
haye  granted  the  certificate  nntil  the  property  in  the  24-Pergunnah8  had  been  sold, 
the  error  in  so  doing  did  not  make  the  certificate  yofd,  or  avoid  the  proceeding  in 
the  Nuddea  Court,  Kismut  Eosdaha  being  substantially  in  the  Nuddea  District. 

The  Maharqjak  of  Burdwan  y.  Sree  Narain  Mitter  (1)  commented  on. 

The  facts  of  this  case  were  that  the  Land  Mortgage  Bank, 
haviag  obtained  a  decree  in  the  Court  of  the   24-Pergunnaha 

*  Begular  Appeal,  No.  12  of  1873,  from  a  decree  of  the  second  Subordinate  Judge 
of  the  24-Pergumiahs,  dated  the  12th  October  1871. 

(1)  9  W.  R.,346. 
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jigainst  Hubeebul  ^Hosseln  and  his  wife,  Dooreentunnissa  Bibee,        1878 
for  Rs,  2,48,991-4,  principal  and  interest,  and  Rs.  4,493-12,  costs  Kally  Pro^ 

'      '  ^  r  sr  '         ^  9  >  80MN0  Boss 

and  interest,  applied  to  that  Court  for  execution  of  the  decree  by  _  ^' 
attachment  and  •  sale  of  a  dwellipg-house  and  land  in  Bhowani-  Mullick. 
pore,  in  Zillah  24-Pergunnahs,  and  of  property  described  as  Lot 
Kosdaha,  Pergunnah  Eos'daha,  in  taujih  No.  298,  in  Zillah 
Nuddea,  the  Government  revenue  of  which  was  Rs.  11,261-11-4- 
On  the  25th  of  August  1869,  it  was  ordered  that  the  property 
flituated  within  the  local  jurisdiction  of  the  Court  of  the  24-Per- 
gunnahs  should  be  attached.  On  the  26th  of  August,  the  Land 
Mortgage  Bank,  by  its  manager,  petitioned  the  Judge  that  the 
property  in  the  24-Pergunnah8  should  be*sold,  and  a  certificate 
be  granted  as  regarded  the  property  situated  in  Zillah  Nuddea, 
for  the  attachment  and  sale  thereof  in  that  zillah.  On  the  1st  of 
September,  it  was  ordered  by  the  Judge  of  the  24-Pergunnah8 
that  the  original  certificate,  copy  of  the  decree,  and  copies  of  the 
two  petitions,  should  be  sent  to  the  Judge  of  2illah  Nuddea,  and 
the  case  should  be  struck  off  from  the  file  of  the  cases,  pending 
decision  in  that  Court*  The  attachment  and  sale  of  the  property 
in  the  24-Pergunnahs  was  not  proceeded  with.  The  certificate 
of  the  Judge  of  the  24-Pergunnah8,  dated  the  1st  of  September, 
stated  that  no  portion  of  the  amount  of  the  decree  had  been 
realized  by  means  of  that  Court.  The  Land  Mortgage  Bank 
thereupon  applied  to  the  Subordinate  Judge  of  Nuddea  for 
execution  of  the  decree  by  attachment  and  sale  of  the  right, 
title,  and  interest  of  the  judgment-debtors  in  '^  Kismut  Kosdaha 
lying  within  Thannah  Gyeghata,  mehal  No.  298  of  the  taujih 
of  the  Collectorate  of  this  zillah,  the  Government  revenue  of  , 
which  is  Rs.  11,261-14-4,  and  which  is  recorded  in  the  name 'of 
Hubeebul  Hossein."  Il  was  accordingly  attached  and  sold  by 
auction  to  the  respondent  for  Rs.  3,00,100.  Kismut  Kosdaha 
consisted  of  60  mouzahs  ;  18  in  Zillah  24-Pergunnahs,  and  42 
in  Zillah  Nuddea,  the  whole  being  entered  in  the  ^ujih  of  the 
Collectorate  of  Nuddea  as  "No.  298,  Pergunnah  Kismut 
Kosdaha,  talookdar  Hubeebul  Hossein,  Government  revenue 
Rs.  11,261-14-4."  Hubeebul  Hossein  applied  under  s.  256 
of  Act  YIII  of  1859  to  have  the  sale  set  aside ;  and  the  case 
was  tried  on  tlie   14th  of  April   1870,  when  the    Subordinate 
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^878        Judge  of  'Naddea  ordered  that  the  sale  flhonld  be  confinned% 
Minvo  B '^^^  Among  the  pleaders  present  on  behalf  of  Hubeebul  Hoasein  was 
_    V-  Baboo  Kedamath  Bose. 

DiNONATH  mi  •       • 

MuLucK.  The  plaintiff  then  brought  the  present  suit  to  have  the  salt 
set  aside.  The  plaintiff's  case  was  that  the  Nuddea  Court  had  no 
power  to  sell  the  18  mouzahs ;  and  that  the  sale  of  them  was  void. 
He  alleged  in  his  plaint  that  Hubeebul  Hossein,  in  consideration 
of  Bs.  5,000^  had  absolutely  sold  to  him  on  the  19th  Magh  1277 
(31st  January  1871)  whatever  rights  and  interests  he  had  in 
those  mouzahs.  But  the  evidence  of  Kedernath  Bose^  who  was 
examined  as  a  witness  for  the  defendant^  and  who  said  that  he 
was  Hubeebul  Hossein's  pleader  in  almost  all  cases,  showed  that 
he^  Kedernath  Bose,  was  the  real  purchaser.  He  said  that  he  and 
the  plaintiff,  who  was  his  cousin,  were  living  jointly,  and  the 
property,  if  recovered,  would  become  their  joint  property.  The 
plaintiff's  suit  was  dismissed  by  the  Subordinate  Judge,  and 
he  appealed  to  the  High  Court 

i 

Mr.  Woodroffe  (Baboos  A/oAe^A  Chunder  ChowdhrytJiA  Anund 
Cliunder  Ghosal  with  him)  for  the  appellant. 

The  Advocate-General^  offg.  (Mr.  Paul)  (Baboos  Sreenath  Dost 
and  Bhuggobutty  Chum  Ghose  with  him)  for  the  respondent. 

Mr.  Woodroffe  and  Baboo  Mohesh  Chunder  Chowdhry  con«- 
tended,  Ist,  that  the  execution-proceedings  were  void,  inasmuch 
as  the  Judge  of  the  24-Pergunnahs  had  no  power  to  grant  a 
certificate  under  &  286  of  Act  YIII  of  1859 ;  and,  2ndly,  that, 
even  assuming  the  certificate  to  have  been  rightly  granted,  the 
Nuddea  Court  was  incompetent  to  sell  property  situated  beyond 
the  local  limits  of  its  jurisdiction.  As  a  general  rule,  it  is  the 
duty  of  a  Court  which  passes  a  decree  to  execute  that  decree* 
By  s.  284,  where  the  decree  ^^  cannot  be  executed  within  the 
jurisdiction  of  the  Court  whose  duty  it  is  to  execute  the  same,** 
it  ''  may  be  executed  within  the  jurisdiction  of  any  other  Court 
in  the  manner"  provided  by  the  succeeding  sections.  Therefore, 
before  a  decree  made  by  one  Court  can  be  sent  for  execution  to 
another  Couit,  the  first  Court  must  satisfy  itself  that  the  decree 


VOL.  XL]  HIGH  COURT.  69 

cannot  be  executed  within  its  own  jurisdiction — Tie  Maharajah        t^^ 
of  Burdwan  v.   Sree  Narain  Mitter  (1).     Nothing  in  ss.  285   ^'^Jjj'jll^^g*^ 
and  286  extends  the  authority  granted  by  s.  284.     In  the  present  ^* 

case  the  judgment-debtor  had  property  in  the  24-Pergunnahs  Mullick. 
which  might  have  been  sold  in  satisfaction  of  the  decree,  and 
this  appeared  on  the  face  of  the  petition  itself  upon  which  the 
certificate  was  granted.  So  long  as  that  property  remained 
available,  the  Judge  of  the  24-Pergunnahs  had  no  authority  to 
grant  a  certificate :  execution-proceedings  based  on  his  illegal 
certifioate  were  absolutely  void,  and  could  pass  no  property  to 
the  purchaser  at  an  execution-sale.  With  regard  to  the  second 
point,  a  portion  of  the  property  was  without  the  jurisdiction  of 
the  Nuddea  Court  [Jackson,  J. — The  estate  originally  was 
wholly,  and  now  the  greater  portion  of  it  is,  situated  within  the 
Civil  District  of  Nuddea.  Couch,  C.J. — The  Government 
revenue  is  still  payable  in  Nuddea.]  The  right  of  a  Court  to 
sell  property  is  based  on  the  attachment  sections  of  the  Civil 
Procedure  Code ;  ss.  232, 235,  and  239^  whicl)  relate  to  execution 
against  immoveable  property,  all  refei;  to  property  within  the 
jurisdiction — Hdji  Jivd  Nur  Muhammad  v.  Abubakar  Ibrdhim 
Meman  (2).  Suppose  a  claimant  under  s.  246  were  to  allege 
that  he  had  at  a  private  sale  bought  the  portion  of  the  estate 
lying  without  the  local  limits  of  the  jurisdiction,  could  the  Court 
adjudicate  on  his  claim  ?  The  whole  purview  of  the  sections 
referred  to  shows  that  the  power  of  the  Court  to  attach  is  only 
co-extensive  with  its  power  to  give  possession.  Where,  upon 
sanction  obtained  under  s.  12  of  Act  YIII  of  1859,  a  suit  is 
brought  for  immoveable  property  partly  within  and  partly 
without  the  local  limits  of  jurisdiction,  execution  might  possibly 
issue  against  the  whole,  but  that  case  is  very  different  from  the 
present  one  in  which  the  property  has  been  attached  in  execution 
of  a  simple  money-decree. 

Baboo-  Sreenath  Doss  for  the  respondent. — The  plaintiff's 
suit  was  rightly  dismissed,  the  Judge  having  found  that  the 
nominal  plaintiff  was  not  the  real  purchaser.     In  this  country, 

(1)  9  W.  B.,  346.  (8)  S  Bom.  Bep.,  0.  C,  99,  at  p.  37. 


60 


BENGAL  LAW  REPORTS. 


[VOL.  XL 


1878 


Kally  Pko- 

AOMKO 
9. 
DiKONATH 
UUX/LICK. 


trhere  there  is  no  distinction  between  legal  and  equitable  estates, 
EosB  ^^^  ^'^'y  person  who  can  sue  is  he  who  has  the  beneficial  interest. 
[MiTTEB,  J.,  referred  to  GrUhchandra  Lahxiry  v.  Fakir 
Chafid  (1).  Couch,  C.J. — Can  we  dismiss  a  suit  simply 
because  the  plaintiff  is  wrongly  named?]  The  point  was 
decided  in  Fuzeelun  Beebee  v.  Omdah  Beebee  (2).     It  is  not  a 


(1)  B.  L.  R.,  Snp.  VoL,  p.  503. 

(2)  Before  Sir  Barnes  Peacock^  KU,  Chitf 

Justice^  and  Mr.  Justice  MiUer, 

The  7th  December  1868. 

FUZEELUN  BEEBEE,  Widow  akd 
Hbirbss  or  SHAIKH  ABDOOL 
WAHED     (Plaintiff)     r.     OMDAH 

BEEBEE     ASD     AHOTHBB       (Dbfbnd- 

A»T8).* 

Parties — BaU  qf  LanA—BenanA — Non-join^ 
der  of  real  Purchaser — Vakeel  and  CUent, 

This  was  a  suit  for  posBession  of 
property  yalaed  at  Rs.  13,764.  The 
plaint  stated  that  the  defendants,  Omdah 
Beebee  and  her  brother  Synd  Shah  Jonah 
AH,  were  the  two  shareholders  of 
property  left  by  their  father ;  that  the 
respective  shares  having  been  determined 
in  a  snit  brought  ^against  Omdah  Beebee 
by  her  brother,  Omdah  Beebee  sold  a 
mokurrari  lease  of  part  of  her  share 
to  the  plaintiff  for  Rs.  100,  and  snbse- 
qnently  sold  to  him  a  farther  part  of 
her  share,  together  with  a  moiety  of  her 
proprietary  rights  in  the  property  incladed 
in  the  mokurrari,  for  the  snm  of 
Rs.  3,000.  The  mokurrari  was  alleged 
to  have  been  obtained,  and  the  purchase 
made  by  the  plaintiff  through  the  instru- 
mentality and  with  the  assistance  of  his 
paternal  uncle  Moonshee  Eeramut  AH. 
The  plaintiff  produced  the  deed  of  sale, 
which  recited  that  out  of  the  Rs.  3,000, 
the  snm  of  Rs.  2,500  was  to  be  satisfied 
by  setting  off  an  old  debt,  the  nature  of 
such  debt  not  being  stated  ;  the  remain- 
ing Rs.  500  wail  paid  in  cash. 

The  defendants  alleged,  inter  dlioy  that 


Shaikh  Abdool  Wahed  was  only  the 
nominal  plaintiff,  and  that  Moonshee 
Keramut  All  had  got  up  the  case  and 
forged  the  mokurrari  pottah  and  deed 
of  sale,  and  that,  as  he  had  not  been 
joined  as  a  co-plaintiff,  the  snit  ought 
to  be  dismissed. 

Mr.  Money  (with  him  Baboo  Joggoda- 
nund  Mooketjee)  for  the  appellant. 

Baboos  Aushootoeh  Chatterjee,  Oirja 
Sunker  Mojoomdar,  and  Gopeenauth 
Mookerjee  for  the  respondents. 

The  judgment  of  the  Court  was  deli- 
Tered  by 

Pbaoock,  C.J. — (The  portion  of  the 
Judgment  relating  to  the  point  men- 
tioned was  as  follows) : — The  first  issue 
in  bar  is  whether  the  snit  is  bad  by 
reason  of  Keramat  AH  not  having  been 
made  a  co-plaintiff  in  it  ? 

That  involves  two  questions  :  first, 
assuming  that  a  sale  took  place  by 
Mussamut  Omdah  Beebee,  the  defendant 
No.  I,  whether  Abdool  Wahed  was  the 
real  purchaser,  or  whether  his  father-in- 
law  Keramut  Ali,  the  vakeel  of  Omdah 
Beebee,  was  the  real  purchaser  of  the 
estate  from  his  client  ? 

The  suit  is  valued  at  Rs.  13,764. 
Of  part  of  the  property  for  which  the 
suit  is  brought,  a  mokurrari  was  pur- 
chased for  Rs.  100  in  the  name  of  the 
plaintiff  Abdool  Wahed.  As  to  the 
residue  of  the  property,  it  is  said  that  it 
was  sold  to  the  plaintiff  for  the  sum  of 
Rs.  3,000,  of  which  Rs.  500  were  paid« 
and  the  residue  settled  by  giving  up 
certain  debts.  There  is  no  evidence  in  the 


*  Regular  Appeal,  No.  98  of  1868,  from  a  decree  of  the  Principal  Sudder  Ameen  of 
Beerbhoom,  dated  the  15th  February  186&  ' 
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condition  precedent  to  the  grant  of  a  certificate  under  s.  286  of 
Act  YIII  of  1859  that  the  Court  should  satisfy  itself  that  the 

cause  to  induce  me  to  believe  that  bonds  obtain  nndne  advantages,  bargains^  and 
legally  due  from  Omdah  Beebee  to  the  gratuities.  Hence  the  law,  with  a  wise 
extent  of  Bs.  2,500  either  to  Abdool  proridence,  not  only  watches  over  all 
Wahed  or  to  Moonshee  Eeramut  AH  the  transactions  of  parties  in  this  predi^ 
were  ever  delivered  up.  If  Eeramut  All  cament,  but  it  often  interposes  to 
was  the  real  purchaser,  I  believe  that  no  declare  transactions  void,  which,  between 
more  was  actually  paid  than  the  Bs.  100  other  parties,  would  be  held  unobjection- 
and  Rs,  500  for  this  property,  valued  able.  It  does  not  so  much  consider  the 
at  Bs.  13,764.  I  have  already  pointed  bearing  or  hardship  of  its  doctrine  upon 
out  on  delivering  judgment  upon  the  particn^r  cases,  as  it  does  the  import- 
second  issue  on  the  merits  that  the  bill  of  ance  of  preventing  a  general  public  mis- 
sale  speaks  of  debts  generally,  and  not  chief  (which  may  be  brought  about  by 
of  bonds,  and  there  is  no  specification  means,  secret  and  inaccessible  to  judicial 
anywhere,  either  in  the  bill  of  sale,  or  scrutiny)  from  the  dangerous  influences 
in  any  memorandum  at  the  foot  of  it,  of  arising  from  the  confidential  relation  of 
what  the  alleged  debts  for  Rs.  2,500  the  parties.  By  establishing  the  prin- 
consisted,  or  of  the  dates  or  amounts  of  ciple  that,  while  the  relation  of  client 
the  alleged  bonds.  It  may  be,  but  it  is  and  attorney  subsists  in  its  ful}  vigor, 
unnecessary  to  enter  into  that  question  the  latter  shall  derive  no  benefit  to  him- 
now,  that  Eeramut  All  had  some  claim  self  from  the  contracts  or  bounty,  or 
against  some  one  for  costs  which  had  beeuf-  other  negotiations  of  the  former,  it 
incurred  in  the  suit  between  No.  1  and  supersedes  the  necessity  of  any  enquiry 
Ko.  2  defendants;  but  there  is  ne^  into  the  particular  means,  extent,  and 
evidence  to  induce  me  to  think  that  exertion  of  influence  in  a  given  ease,  a 
defendant  No.  1  ever  owed  any  money  task  often  difficult  and  ill-supported  by 
whatever  to  the  plaintifiE  Abdool  Wahed.  evidence  which  can  be  drawn  from  any 
If,  therefore,  Eeramut  Ali  was  the  real  satisfactory  sources."  The  same  remarks 
purchaser,  and  the  name  of  his  son-in-law  apply  with  equal  force  to  the  relation- 
Abdool  Wahed  was  used  as  a  blind,  and  .  ship  of.  vakeel  and  client,  and  it  is  very 
that  it  might  not  appear  that  the  purchase  important  that  this  principle  should  be 
was  a  purchase  by  the  vakeel  from  his  generally  known ;  and  it  is  equally 
client,  Eeramut  Ali  ought  to  have  been  important  that  the  Courts  should  in  these 
made  a  party  to  the  suit  as  plaintiff,  in  cases  take  care  that  they  are  not  blinded 
order  that  the  sale  of  the  mokurrari  by  allowing  transactions  of  this  nature 
and  the  absolute  interest  in  the  land  between  pleaders  and  their  clients  to  be 
might  have  been  impeached.  enforced  in  the  name  of  a  third  person 

Speaking  of  the  relationship  of  client  put  forward  as  the  real  purchaser, 

and  attorney.  Story,    J.,  in  his  Equity  Assuming,  therefore,  that  the  husband 

Jurisprudence,  s.  310,8th Edition,  says:—  had  the  authority  of  the  wife  to  execute 

'*  It  is  obvious  that  this  relation  must  give  the    mokurrari    pottah    and  the  bill  of 

rise  to   great  confidence  between   the  sale,  or  assuming  that  the  fact  was,  as 

parties  and  to   very  strong   influences  some  of  the  witnesses  would  wish  to 

over     the    actions     and    rights     and  make  it  appear,  that  she  actually  touched 

interests  of  the  client.    The  situation  of  the  pen  with  which  her  name  was  signed 

an  attorney  or  solicitor  puts  it  in  his  by  the  husband,  I  have  no  doubt  that 

power  to  avail  himself,  not  only  of  the  Eeramut  Ali,  the  vakeel,  was  the  person 

necessities  of  his  client,  but  of  his  good  really  interested  in  those  documents,  and 

natorey    liberalitj,    and    credulity,    to  that   his    son-in-law  Abdool  Wahed's 
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decree  cannot  be  executed ;  the  certificate  is  to  be  given  when 
satisfaction  has  not  been  obtained ;  see  s.  285.  Bat,  however 
that  may  be,  the  certificate  having  been  granted,  it  must  be 
presumed  that  the  Court  did  satisfy  itself.  Farther,  assuming, 
that  the  certificate  was  illegally  granted^  the  defendant  ought  to 
have  objected  before  the  Nuddea  Court  before  execution,  under 
8.  290.  Saroda  Prosaud  MulKck  v.  Luehmeeput  Sing  Doogur  (1) 
shows  that  a  decree  may  be  transmitted  to  different  Courts, 
concurrently,  for  the  purpose  of  execution ;  if  the  impossibility 
of  execution  is  a  condition  precedent    to    the    grant    of  the 


name  was  used  as  a  mere  color.  The 
husband  swears  that  the  whole  trans- 
action took  place  between  him  and  the 
▼akeel  in  collusion,  and  that  the  wife 
knew  nothing  about  it.  I  do  not  believe 
the  evidence  of  Keramnt  AU  in  which  he 
states  that  he  has  neither  taken  nor  pnr^ 
(chased  the  property  in  the  benam  of 
the  plaintiff  and  Abdool  Wahed,  and  that 
the  plaintiif  had  full  right  in  the  disputed 
property.  He  wishes  it  to  appear  that 
his  son-in-law  had  purchased  the  property 
but  of  some  money  which  he  had  pre- 
viously given  to  him(  and  if  his  evidence 
is  to  be  believed,  it  would  appear  that  the 
whole  purchase-money  was  paid,  for  he 
toys  nothing  of  debts  or  bonds  being 
given  up  as  a  part-payment  of  the  pur- 
chase-money. He  says  : — *''  Previous  to 
the  purchase  of  a  portion  of  the  said 
{)roperty,  I  made  a  gift  of  some  money  to 
plaintiff,  as  he  is  my  son-in-law,  and  I 
have  this  son-in-law  and  no  son.  With 
that  money,  the  said  plaintiff  purchased 
and  took  in  mokurrtui  the  said  pro- 
perty.^'  On  cross-examination  he  says  :— 
"  I  made  the  gift  of  the  money  subsequent 
to  marriage.  I  cannot  exactly  remember 
in  what  year  I  made  a  gift  of  Ks.  4,600 
previous  to  1270  (1863),  and  gave  some 
money  also  in  that  year.  My  son-in-law, 
the  plaintiff,  did  not  mess  jointly  with  me. 
Plaintiff  is  paying  the  costs  of  this  suit, 
and  I  am  conducting  it  on  his  behalf. 
I  have  no  interest  in  the  snit."  I  do  not 
believe  that  the  plaintiff  did  pay,  or  was 
paying  the  costs  of  the  suit,  or  any  part 


of  it  If  the  son-in-law  to  whom  this 
liberality  had  been  extended  was  really 
paying  his  father-in-law  in  advance  the 
costs  of  conducting  the  suit,  much  clearer 
and  more  reliable  evidence  upon  that 
subject  could  and  pught  to  have  been 
given.  Two  mohnrirs  of  the  pleader 
Keramut  AU  both  prove  that  he  was  the 
man  who  advanced  the  money,  and  the 
witness  Zamin  Ali  specially  proves  that 
the  said  Moonshee  (Keramnt  Ali)  having 
purchased  certain  property  with  his  own 
money  in  the  name  of  his  son-in  law 
Abdool  Wahed,  said  one  day  in  the 
presence  of  respectable  witnesses  that  he 
had  caused  the  makurrari  and  the  bill 
of  sale  to  be  purchased  in  the  name  of  his 
son-in-law,  and  had  made  them  over  to 
him.  We  have,  therefore,  clear  evidence 
that  the  purchase  was  made  by  Keramnt 
Ali  benami  in  the  name  of  his  son-in-law, 
and  w^  have  Keramnt  Ali's  own  evidence 
to  show  that  he  never  made  them 
over  to  his  son-in-law,  for  he  swears  that 
his  son-in-law  originally  purchased  it. 
I  have  no  doubt  that,  if  the  defendant 
No.  1,  Omdah  Beebee,  executed  those 
conveyances,  Keramnt  Ali,  and  not  the 
plaintiff,  was  the  real  purchaser.  I 
therefore  think  that  the  first  issue  in 
bar  must  be  decided  iif  the  affirmative, 
that  is  to  say,  that  the  suit  cannot  be 
maintained  in  the  name  of  the  plaintiff. 
That  I  think  is  the  substance  of  the 


issue. 


(i)  10  B.  L.  B.,  2U. 
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certificate^  it  follows  that  the  Court  issuing  the  certificate  ought         1878 
to  satisfy  itself  of  the  impossibility  of  executing  the  decree  in    ^^^^  ^«o- 
one  district  before  transmitting  a  copy  to  another.     A  decree     ^    **  -< 
may  be  executed  in  several  ways ;  and  so  long  as  any  mode  of     Muluck. 
execution-^-^.j|r,,  by  imprisoning  the  judgment^ebtor — can  be 
made  effectual,  it  cannot  be  said  that  the  decree  ^^  cannot  be 
executed.^'    Those  words  in  s.   284,  read  by  the  light  of  the 
two  succeeding  sections,  must  mean   '^  cannot  satisfactorily  or 
conveniently  be  executed ;''  and  the  words  "  unless  there  be  any 
sufficient  reason  to  the  contrary "  in  s.  286  clearly  show  that 
impossibility  to  satisfy  the  decree  is  not  a  condition  precedent 
in  all  cases.     The  dictum  of  Phear,  J.,  in   The  Maharajah  of 
Burdman  v.  Sree  Narain  iH/iV^^r  (l),reliedupon  by  the  appellant's 
Counsel  was  merely  obiter.  [Couch,  C.J. — If  this  estate  could 
not  be  sold  otherwise  than  as  one  entire  estate,  the  opinion  of  the 
learned  Judge  would  not  stand  in  your  way  ;  because  the  decree 
clearly  could  not  be  executed  in  the  24-Pergunnahs.]    The  estate 
was  one  entire  estate,  paying  one  sum  as  Government  revenue :     ^ 
the  sale  of  the  whole  estate  was  asked  for,  and,  considered  as  a 
whole,  the  estate  is  in  the  Nuddea  District.     Haji  Jivd  Nur 
Muhammad  v.  Abnbakar   Ibr&him  Meman  (2)  was  a  ruling  on 
8.  81,  which  applies  only  to  attachments  before  judgment.     Act 
VIII  of  1859  must  be  reasonably  construed;  but  the  construc- 
tion contended  for  on  behalf  of  the  appellant  would  prevent  the 
sale  of  any  estate  which  lies   partly  within  one,  and  partly 
within  another,  jurisdiction. 

The  ^(ft7(7caf^-(7^raera/ on  the  same  side  (3).— The  certificate 
was  rightly  granted,  and  at  all  events  cannot  now  be  objected 
to.  Act  VIII  of  1859  contains  no  express  provisions  for  the 
sale  in  execution  of  an  estate  like  this,  but  it  could  never  have  * 

been  intended  that  such  property  should  enjoy  complete  immu- 
nity. To  sell  the  estate  in  fractions  would  materially  reduce  the 
price,  and  would,  moreover,  be  impracticable  in  consequence 
of  the  impossibility  of  apportioning  the  Gt)vernment  revenue. 

(1)  9  W.  R.,  346.  (2)  8  Bom.  Rep.,  0.  C,  29. 

(3)  He  was  not  present  in  Coort  at  the  commencement  of  the  argument  for  the 
respondent 

9 
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1873        Having  regard  to  ss.   213,   239,   248,   and    249  of  the  Ciril 
KalltPbo-  Procedure  Code,  it  18  submitted  that  this  estate  must  be  taken  to 

BOMMO   B08B  ' 

_    9.  be  substantially  within  the  civil  district  of  Nuddea.     There  beins 

DiNONATH  1.,,  «^  .  -        -     1  n 

MuLLiGK.  no  law  applicable  to  the  case,  the  Court  acting  on  principles  of 
justice,  equity,  and  good  conscience  will  not  set  aside  the  sale 
no  injustice  having  been  done. 

Baboo  Mohesh  Chunder  Chowdhry  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  by 

Couch,  C.J.  (who,  after  stating  the  facts  as  above,  and 
remarking  that  '^  the  striking  off  the  file  of  the  Court,  seems 
to  have  been  improper,  and  we  fear  was  caused  by  the  very 
prevalent  desire  to  show  as  few  pending  suits  as  possible,"  conti- 
nued).— It  has  been  objected  for  the  respondent  that  the  suit 
ought  to  have  been  dismissed,  because  the  plaintiff  was  not  the 
real  purchaser.  In  Fuzeelun  Beebee  v.  Omdah  Beehee  (1),  it  was 
held  that,  where  a  purchase  was  made  in  the  name  of  another, 
the  real  purchaser  must  be  the  plaintiff,  and  the  suit  cannot  be 
maintained  in  the  name  of  the  other  person.  Taking  the 
evidence  of  Kedarnath  Bose  to  be  entirely  true,  he  ought,  by 
the  rule  of  Courts  of  Equity,  to  have  been  a  co-plaintiff ;  and 
for  his  not  beiug  so,  the  decree  might  be  reversed  on  an  appeal ; 
the  reason  being  that  Kedarnath  Bose  will  not  be  bound  by 
the  decree  in  this  suit  We  think  this  would  be  a  sufficient 
reason  for  our  dismissing  this  appeal.  A  false  case  as  to  the 
purchase  has  been  put  forward  in  the  plaint ;  and  we  have  little 
doubt  that  this  was  done  designedly  and  in  order  to  conceal 
the  part  which  Kedarnath  Bose  had  taken  in  the  transaction. 
It  is,  however,  desirable  that  the  case  should  be  decided  ou 
its  merits. 

We  think  the  Nuddea  Court  had  power  to  sell  the  whole  estate^ 
and  that,  for  the  purposes  of  attachment  and  sale  in  execution  of  a 
decree,  it  must  be  considered  as  wholly  situated  in  Zillah  Nuddea. 
If  the  Court  of  the  24-Perguunahs  sold  the  18  mouzahs,  it  would 

(1)  AnUf  p.  60. 
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have  no  power  to  apportion  the  Government  revenue.     The  pur-       1878 

chaser  would  be  liable  to  pay  the  whole,  and  would  be  involved  Kally  Pro- 
in   constant  disputes  with  the  owner  of  the  other  mouzahs.  t^- 

,  •  ,  DiNONATH 

Selling  the  estate  thus  in  parts  would  greatly  lessen  the  price  Mulligk. 
that  could  be  got  for  it,  to  the  injury  either  of  the  decree-holder 
or  the  judgment-debtor,  but  possibly  to  the  benefit  of  specula- 
tive persons  such  as  the  pleader  Kedamath  Bose  seems  to  be 
in  this  instance.  Unless  the  law  is  imperative^  this  ought  to  be 
avoided.  The  Code  of  Civil  Procedure  has  no  special  provi- 
sion for  such  a  case  as  this.  ^^  Part  of  an  estate"  in  s.  249 
means,  we  think,  an  aliquot  part  of  an  estate,  which  must  fre- 
quently be  attached  and  sold.  In  the  proceeding  in  the  Nuddea 
Court,  it  was  possible  to  follow  the  directions  of  the  Code 
as  to  making  known  the  prohibitory  order  (s.  239)  and  as  to 
jsales  (ss.  248,  249),  and  they  have  been 'followed.  There 
is  no  direction  in  the  Code  to  the  contrary  of  this  proceeding ; 
and  it  appears  to  us  that  the  estate  may,  as  we  have  said,  be 
considered  as  wholly  in  Zillah  Nuddea.  Then,  so  considering  it, 
was  the  Nuddea  Court  authorized  to  sell  ?  S.  284  says  that 
a  decree  which  cannot  be  executed  within  the  jurisdiction  of  * 

the  Court  whose  duty  it  is  to  execute  it,  may  be  executed  within 
the  jurisdiction  of  any  other  Court  in  the  manner  following. 
The  plaintiff  (s.  285)  .may  apply  to  the  Court  whose  duty 
it  is  to  execute  the  decree,  to  transmit  a  copy  of  it  with  a  certi- 
ficate that  satisfaction  of  it  has  not  been  obtained  by  execution 
within  the  jurisdiction  of  that  Court.  It  will  be  observed, 
it  is  not  that  the  decree  cannot  be  executed.  The  Court 
(s.  286),  unless  there  be  any  sufficient  reason  to  the  contrary, 
is  to  cause  the  certificate  to  be  prepared  and  transmitted  to 
the  Court  which  is  to  execute  the  decree ;  and  (s.  287)  the  copy 
of  any  decree  or  order  for  execution,  when  filed  in  the  Court 
to  which  it  has  been  transmitted  for  execution,  is  to  have  the 
same  effect  as  a  decree  or  order  for  execution  made  by  that  Court. 
There  was  a  certificate  of  the  Judge  of  the  24-Pergunnahs 
that  the  amount  of  the  decree  had  not  been  realized  by  means 
of  that  Court.  It  was  made  upon  the  application  of  the  plaintiff 
(The  Land  Mortgage  Bank)  in  accordance  with  s.  285,  and  there 
was  a  decree  to  be  executed.    Those  two  facts  were  sufficient 
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1878        to  give  the  Court  of  24-Pergunnali0  jurisdiction  to  grant  the 
KalltPro-  certificate.     Strictly  it  ouscht  not  to  have  been  granted  until 

BONNO  Boss  JO  O  ^ 

9.         the  house  and  land  in  24-Pergunnah8  had  been  sold ;  but  this 

PiNONATH  ,  ,  . 

MuLucK.  error  does  not  make  the  certificate  void  and  avoid  the  proceed* 
ing  in  the  Nuddea  Court  There  is  a  wide  distinction  between 
a  proceeding  without  jurisdiction,  or  in  excess  of  jurisdiction, 
and  an  erroneous  proceeding  in  a  matter  within  jurisdiction. 
The  latter  is  ground  for  an  appeal,  and  one  was  presented,  but 
not  till  the  15th  of  June  1870,  after  the  time  allowed  by  law. 
In  the  case  of  The  Maharajah  of  Bvrdwan  v.  Sree  Narain 
Milter  (1),  there  was  an  appeal,  and  we  understand  the  language 
of  the  Court  in  the  judgment  as  used  with  reference  to  the 
case  before  it.  We  do  not  think  the  learned  Judges  intended 
to  lay  down  that,  when  a  decree  has  been  executed  by  a  Court 
other  than  that  by  which  it  was  passed,  the  title  of  the 
.  purchaser  may  be  avoided  by  showing  that  there  was  property  of 
the  judgment«debtor  within  the  jurisdiction  of  the  Court  that 
passed  the  decree  which  might  have  been  attached  and  sold* 
The  judgment,  indeed,  goes  so  far  as  to  say  that  it  is  only  when 
the  decree  cannot  be  executed  against  the  property  or  person 
of  the  judgment-debtor  that  it  may  be  sent  to  another  Court  for 
execution.  This  would  render  it  necessary  in  all  cases  before 
a  decree  is  sent  to  another  Court  for  execution  for  the  sending 
Court  to  enquire  whether  the  defendant  can  be  arrested,  and  if 
he  can,  to  refuse  the  application.  We  believe  it  has  not  been 
the  practice  to  do  this.  We  are  of  opinion,  upon  the  facts  of 
the  case,  that  the  decree  of  the  lower  Court  is  right ;  and  the 
appeal  ought  to  be  dismissed  with  costs. 


Appeal  dismissed* 


(1)  9  W.  R.,  346, 
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Before  Mr,  Jiutice  Jaohson  and  Mr,  Justice  Mitter, 

AZIM  NULLA  MOODEEN  (Dbpbndaht)  v.  W,  D.  CRUIKSHANK,  1873 

Agbnt,  Bank  of  Bbngal,  Rahgoon  (Plaintiff;.*  Apnl  16. 

Execution  of  Deeree-^Variation — Order  made  by  Consent, 

The  High  Court,  on  appeal  from  a  jadgment  of  the  Recorder  of  Rangoon,  directed 
lihat  an  accoant  shonld  be  taken  between  the  parties,  and  that  in  default  of  payment 
of  the  amount  thereby  found  to  be  due  from  the  defendant  to  the  plaintiff  within 
three  months,  a  sale  of  the  mortgaged  property  should  be  effected.  On  the  18th  March 
1872,  an  order  was  passed  by  the  Recorder  of  Rangoon,  which  was  as  follows  : — '*  By 
consent  the  property  subject  to  the  equitable  mortgage  be  given  up  to  the  plaintiff 
in  satisfiiotion  of  all  claims  and  demands  against  the  defendant  under  the  decree 
of  the  High  Court"  On  the  3rd  July  1872,  the  Recorder  directed  the  defendant 
to  execute  within  six  days  a  copveyance  of  the  mortgaged  property  to  the  plaintiff. 
On  the  11th  July  1872,  the  Recorder  declared  that,  if  the  conveyance  was  not 
executed  within  twenty-four  hours  by  the  defendant,  the  Court  would  execute  it, 
and  accordingly  on  the  12th  July  1872,  the  Court  executed  the  conveyance.  Held 
that  the  Recorder  had  no  power  to  pass  the  order  of  the  18th  March  1872,  and  that 
the  defendant  could  not  be  required  to  execute  the  conveyance. 

This  appeal  arose  out  of  the  Regular  Appeal  No.  120  of  1871 
betv^een  the  same  parties,  and  decided  by  the  High  Court  ia 
favor  of  the  present  respondent.  The  facts  disclosed  in  that 
regular  appeal,  as  far  as  they  are  material  to  the  present  case, 
were  these : — The  present  respondent  was  an  equitable  mortgagee 
of  certain  property,  which  was,  subsequently  to  the  mortgage, 
sold  in  execution  of  a  decree  against  the  mortgagor ;  the  present 
appellant,  who  became  the  purchaser,  bouglit  with  notice  of 
the  respondent's  mortgage,  but  claimed  to  hold  the  property 
discharged  therefrom,  on  the  ground  that  the  transaction  with  the 
mortgagor  was  one  beyond  the  power  of  the  respondent  to  enter 
into;  he  relied  on  Ibrahim  Azim  v.  Cruihshank  (1).  A 
suit  was  instituted  in  the  Court  of  the  Recorder  of  Rangoon  by 
the  respondent  to  have  his  rights  declared,  and  on  appea^  the 
High  Court,  on  the  25th  August  1871,  ordered  an  account  to  be 
taken,  and  directed  that,  in  default  of  payment  of  the  amount 

*  Mikoellaneous  Regular  Appeal,  No.  296  of  1872,  from  an  order  of  the  Becorder  of 
Bangoon,  dated  the  lOtb  and  11th  July  1872. 

(1)  7  B.  L.  B.,  653. 
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1878        thereby  found  due  to  the  present  respondent  within  three  months, 
AziM  Nulla   the  mortgaged  property   should  be  sold  in   the   usual  manner. 
0.  It  appeared  that  difficulties  arose  in  proceeding  to    sell    the 

mortgaged  property,  and  an  agreement  was  come  to  between  the 
present  appellant  and  respondent,  whereby  it  was  agreed  that 
the  latter  should  take  over  the  mortgaged  property  in  full 
satisfaction  of  his  claim.  On  the  I8th  of  March  1872,  an 
order  was  passed  by  the  Recorder  of  Rangoon,  sanctioning  this 
agreement;  the  order  ran  as  follows  :-^^^  By  consent  the  property 
subject  to  the  equitable  mortgage  be  given  up  to  the  plaintiff 
in  satisfaction  of  all  claims  and  demands  against  the  defendant 
under  the  decree  of  the  High  Court."  Under  this  order  the 
respondent  tendered  to  the  appellant  for  execution  a  conyejance 
to  him  of  his  right,  title,  and  interest  in  the  mortgaged  property  ; 
this  he  would  not  do,  but  put  off  the  respondent  from  time  to 
time  until  the  3rd  July  1872,  when  the  respondent  put  in  a 
petition,  stating  the  above  facts  and  also  the  further  facts  that, 
on  the  29th  April  1872,  the  respondent  had  tendered  for  the 
approval  of  the  Judge  of  the  Recorder's  Court  of  Rangoon  the 
deed  of  conveyance  which  had  been  submitted  by  him  to  the 
appellant  for  execution,  and  that  the  same  had  been  approved  of 
by  that  Judge.  The  petition  went  on  to  pray  that  an 
order  should  issue  to  the  appellant,  directing  him  to  execute  the 
conveyance  within  two  days,  and  that,  in  default  of  his  so  doing, 
the  Court  would  be  pleased  to  execute  the  conveyance  in 
the  appellant's  name.  On  this  petition  the  Court,  on  the  same 
day,  ordered  that  the  appellant  should  execute  this  conveyance 
within  six  days.  The  appellant,  on  the  8th  July  1872,  presented 
a  petition  to  the  Recorder,  in  which,  after  referring  to  the  order 
passed  by  consent  on  the  18th  March  1872,  and  to  the  order  of 
the  3rd  July  1872,  he  submitted  that  he  had  only  given  his  right 
to  have  an  account  taken,  and  to  redeem  the  land  under  the 
decree  of  the  High  Court,  but  that  it  was  never  understood 
that  he  should  execute  a  transfer  and  waive  his  right  to  a 
refund  of  the  purchase-money  paid  by  him  to  the  original 
mortgagor.  The  Court,  on  the  10th  July  1872,  passed  an  order  on 
that  petition,  stating  that  any  matter  between  the  appellant  and 
the  original  mortgagor  must  be  settled  between  themselves^  and 
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•that  all  the  appellant  was  required  to  do  was  to  transfer  by  the        ^^79 
deed  his  own  right,  title,  and  interest  in  the  mortgaged  property.   '^JfJ^o^^^^ 
On  the  11th  July  1872,  the  appellant  presented  a  second  petition  ^* 

to  the  effect  that  he  had  never  consented  and  did  not  consent  to 
execute  a  cqpveyance  to  the  ]:jespondent,  and  prayed  that  the 
original  decree  of  the  High  Court  might  be  executed  according 
to  the  terms  thereof.  On  the  11th  July  the  Recorder  declared 
that  the  deed  of  conveyance  would  be  executed  by  the  Court 
unless  the  appellant  executed  it  within  twenty-four  hours  :  this 
^  order  the  appellant  failed  to  comply  with,  and  accordingly  the 
Court,  on  the  12th  July  1872,  executed  the  conveyance. 

The  defendant  appealed  to  the  High  Court. 

Mr.  Twidale  for  the  appellant. — It  was  not  competent  for  tho 
Recorder  to  go  beyond  the  terms  of  the  decree  of  this  Court. 
The  Court  executing  a  decree  is  bound  to  execute  it  as  it  , 
finds  it,  and  cannot  add  or  in  any  way  alter  the  terms  of  the 
original  decree  even  by  consent  of  the  parties — Krishna  Kamal 
Sing  V.  Hia*u  Sirdar  (1).  Moreover,  it  is  denied  that  the  defend- 
ant consented..  - 

The  Advocate^General,  offg.  (Mr.  Paul)  for  the  respondent.— 
The  orders  of  the  Recorder  are  perfectly  correct.  The  appellant 
consented  that  the  mortgaged  property  should  be  handed 
over  to  the  Bank,  and  this  consent  was  made  an  order  of 
Court.  Where  property  is  sold  by  an  order  of  Court,  and 
the  purchaser  wants  a  conveyance,  the  Oourt  will  compel  the 
necessary  parties  to  execute  it.  Whether  or  not  a  supplemental 
decree  can  be  executed  is  the  question,  and  the  case  of 
Krishna  Kamal  Sing  v.  Hiru  Sirdar  (1)  nowhere  says  it 
cannot.  The  decree  is  the  same,  but  by  the  consent-agreement 
the  plaintiff  is  enabled  to  carry  out  the  terms  of  it  more  expe- 
ditiously. The  Court  was  empowered  to  compel  the  execution 
of  the  conveyance  ;  if  not,  the  plaintiff  will  be  compelled  to  bring 
a  fresh  suit,  and  there  is  no  reason  for  making  him  do  that! 
[Jackson,  J. — This  is  a  decree  of  the  High  Court,  and  the 
question  is  whether  the  parties  can  change  that  decree  by  consent.] 

0)  4  B.  L.  R.,  F.  B.,  101. 
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^^^  Decrees  are  often  altered  and  amended  by  consent  on  the  orl^nal 
^u^DK^  side  of  the  Court.  The  Recorder's  Court  is  regulated  by  the 
CBuiiwHAaK.  ®*°*®  practice  as  the  original  side.  [Jackson,  J. — As  regards 
procedure,  the  Recorder  is  governed  by  Act  VIII  of  1859^  and 
there  would  be  no  difficulty  if  the  whole  of  the  proceedings  had 
taken  place  in  his  Court.]  A  party  can  give  up  pr'operty,  and  so 
agree  to  satisfy  a  decree  which  has  been  passed  against  him :  here 
the  appellant  consented  to  give  up  bis  equity  of  redemption :  it  ia 
simply  an  agreement  between  the  parties  as  to  how  the  decree 
is  to  be  executed.  Suppose  a  decree  is  passed  against  a  man 
for  Rs.  10,000,  and  he  comes  into  Court  and  says  such  a  sum  is 
deposited  to  his  credit  in  Court,  and  agrees  that  this  sum  should 
be  transferred  to  satisfy  the  decree,  but  he  afterwards  draws 
back  from  this,  would  the  Court  compel  the  decree4iolder  to 
bring  a  fresh  suit  ?  It  is  submitted  the  Court  would  order  the 
debtor  to  complete  the  arrangement  entered  into.  If  the  appellant 
really  contends  that  he  never  consented,  then  an  inquiry  can  be 
ordered,  but  the  plaintiff  otlght  not  to  be  compelled  to  bring  a 
fresh  suit 

Mr.  Twidale  was  not  called  upon  to  reply. 

The  judgment  of  the  Court  was  delivered  by 

Jackson^  J. — It  appears  to  me  that,  irrespective  of  the 
question  as  to  whether  or  not  the  appellant  before  us  really 
consented  to  the  arrangement  recited  by  the  Recorder,  which 
consent  appears  to  me  to  be  extremely  doubtful,  and  to  require 
some  investigation,  it  was  beyond  the  power  of  the  Recorder 
to  substitute  for  the  decree  of  the  High  Court  a  new  decree 
altogether,  and  to  require  the  appellant  to  execute  a  conveyance 
in  favor  of  the  opposite  party.  I  think  this  order  of  the 
Recorder  must  be  set  aside,  and  he  should  be  desired  to  carry 
out  the  decree  of  the  High  Court  It  follows  that  all  acts  done 
under  the  said  order  of  the  Recorder  will  be  of  no  effect  We 
make  no  order  as  to  costs. 

Appeal  allowed. 
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KOOLDEEP  NARAIN  SINGH  (Plaihtifp)  r.  The  GOVERNMENT  OF       p.  c.* 
INDIA,  MAHADEO  SINGH,  and  othbes  (Dbfbhpants).  1871 


[On  appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal.] 

Ohatwal-^^Resumption— Hereditary  Tenure^Purchaser  at  Auction  sale. 

A  purchaser  at  an  auction-Bale  cannot,  where  lands  are  held  under  an  hereditary 
ghatwali  tenure  originally  created  before  the  decennial  settlement  and  at  a  fixed  rent, 
resume  those  lands  on  the  suggestion  that  the  ghatwi^li  services  are  no  longer  required. 

The  omission  of  words  of  inheritance  does  not  show  conclusivelj  that  a  sanad 
is  not  hereditary,  it  being  shown  that  a  ghatwali  tenure  had  descended  from  father 
to  son,  it  was  held  that  it  was  an  hereditary  tenure. 

This  was  an  appeal  from  a  Full  Bench  (  Peacock,  C.  J., 
Trevor,  Loch,  L.  Si  Jackson,  and  Pundit,  JJ.)  decision  dated 
8th  September  1866  (1). 

It  was  a  suit  instituted  by  a  purchaser  at  a  sale  for  arrears  of 
Government  revenue  to  obtain  possession  of  land  held  by  the 
defendants  (other  than  the  Government)  under  a  ghatwali 
tenure:  the  plaintiff  alleged  that  the  ghatwali  services  had  long 
since  been  dispensed  with,  and  that  there  was  no  necessity  for 
the  services.  The  Government  supported  the  claim  of  the 
ghatwsd. 

The  ghatwal  claimed  under  a  sanad  dated  1743,  which  con- 
tained no  words  of  inheritance,  but  it  appeared  that  the  land  had 
descended  from  father  to  son  through  several  generations.  The 
land  was  held  on  a  ghatwali  service,  and  at  a  quit-rent  of  Ks.  61 
per  annum. 

The  Principal  Sudder  Ameen  of  Bhaugulpore,  considering 
himself  bound  by  the  decision  in  Munrunjun  Singh  v.  Rajah  Leela- 
nund  Singh  (2),  dismissed,  the  suit.  L.  S.  Jackson,  J.,  having 
Bome  doubt  as  to  whether  that  decision  was  correct,  the  case  was 
referred  by  him  and  Markby,  J.,  to  a  Full  Bench. 

*  Present  :~Trb  Right  Hon*blb  Sib  Jambs  Colvilb,  Sib  R.  Phillimore,  Sir 
Joseph  Napier,  Lord  Jjcsticb  Jakes,  Lobd  Justice  Mblush,  akd  Sir 
Lawrence  Peel. 

(1)  B.  L.  R.,  Sup.  Vol.,  559.  (2)  3  W.  B.,  84. 

10 


July  18. 


\ 
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1871 The  judgment  having  affirmed  (although  the  Judges  differed 

xfiS^iN^'siNGH  ^^  ^^^^^  reasons)  the  decision  of  the  Principal  Sudder  Ameen,  the 
V.         zemindar  appealed  to  England. 

OF  IHDIA. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Doyne  (Mr.  fF.  C.  Mozoomdar 
with  them)  for  the  appellant. — The  appellant,  being  an  auction- 
purchaser,  can  set  aside  all  tenures  which  the  zemindar  could  have 
set  aside.  There  was  no  hereditary  tenure,  and  the  respondent 
held  under  circumstances  that  entitled  the  zemindar  to  put  an  end 
to  the  tenancy.  The  case  of  Rajah  Leelanund  Singh  y.  Nuseeb 
Singh  (1)  is  in  point,  and  was  rightly  decided ;  see  also  Mus- 
samut  Sonay.  Rajah  Leelanund  Singh  (2)  and  Rajah  Leelanund 
Singh  v.  Surwan  Singh  (3).  The  ghatwali  services  have  long 
since  been  waived  by  the  Government,  and  the  Government 
has  no  right  now  to  have  these  lands  held  as  appropriated  to 
ghatwali  services — Rajah  Leelanund  Singh  v.  The  Government 
of  Bengal  (4),  Forbes  v.  Mir  Mahomed  Taki  (6).  The 
41st  section  of  Kegulation  VIII  of  1793  gives  a  clear  right  to 
destroy  this  tenure.  This  is  a  reasonable  service  tenure —  Unide 
Rajaha  Raje  Bommarauze  Bahadur  v.  Pemmasamg  Venhatadry 
Naidoo  (6). 

Mr.  Forsyth,  Q.C.,  and  Mr.  Pontifex  for  the  Government — 
There  has  been  no  renunciation  by  Government  of  its  claim  to 
have  the  services  performed.  They  may  be  called  for  at  any 
time.  The  tenure  is  one  that  an  auction-purchaser  cannot 
annul.  The  case  of  Forbes  v.  Mir  Mahomed  Tahi  (5), 
referred  to  by  the  Counsel  for  the  appellant,  is  clearly  in  favor 
of  the  respondents — Joyhishen  Mooherjee  y.  The  Collector  of  East 
Burdwan  (7).        , 

Sir  R.  Palmer y  Q.C.,  in  reply. 

Their  Lordships  gave  the  following  judgment : — 

This  is  a  suit  brought  by  an  auction-purchaser  to    resume 
possession  of  certain  villages  held  under  the  tenure  known  as 

(1)  6  W.  R.,  so.  (5)  5  B.  L.  R.,  529  ;  S.  C,  13  Moore's 

(2)  5  W.  R.,  290.  I.  A.,  438. 

(3)  hi,  292.  (6)  7  Moore's  I.  A.,  128. 

(4)  6  Moorc'a  L  A.,  101.  (7)  10  Moore's  L  A.,  16. 
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the  ghatwali  tenure.     It  does  not  -appear  to  be  au  ordinary        1^71 
suit  for  resumption  and  reassessment;  for  the  plaintiff  claims  ,,^o<>ldbbp 
a  right  to  the  possession  of  the  land  from  the  date  of  the  auction*  v. 

sale^  with  mesne  profits  from  that  time ;  but  the  substantial  of  Imom. 
question  raised  in  the  cause  is  whether  the  appellant,  as  auction^ 
purchaser^  having  acquired  the  rights  of  the  zemindar  with 
whom  the  original  settlement  was  made^  is  entitled  to  resume 
and  put  an  end  to  the  ghatwali  tenure.  It  has  been  found  as 
a  fact  by  the  Courts  below  (and  their  Lordships  must  assume 
that  finding  to  be  correct)  that  this  tenure  existed  in  its  present 
form  before  the  decennial  settlement.  The  original  sanad 
granting  the  ghatwali  tenure  is  far  more  ancient.  The  first 
document  produced  goes  back  to  the. year  1743^  and  that  sanad 
appears  to  refer  to  and  recite  a  former  sanad.  There  is  no 
mention  in  this  document  of  the  rent  reserved,  but  there  does 
appear  to  their  Lordships  to  be^  as  there  appeared  to  the  Judges 
of  the  High  Court  to  be,  on  the  record,  proof  that  the  rent 
payable  in  respect  of  these  mauzas^  at  the  date  of  the  decen* 
nial  settlement  was  the  present  rent  of  Ss.  61.  The  auction- 
purchaser,  therefore,  coming  in  by  virtue  of  the  sale,  would 
appear  to  have  no  right  to  disturb  this  tenure  in  the  ordinary 
way  in  which  an  auction*purchaser  can  sweep  away  encumbrances 
created  since  the  decennial  settlement.  The  only  advantage 
which  he  gains  by  the  character  of  auction-purchaser  is  that  he 
is  relieved  from  any  difficulQr  arising  from  the  law  of  limitation, 
and  that  he  is  not  conclusively  barred  by  the  acts  or  the 
omissions  of  the  former  zemindar,  whatever  presumptions  may 
arise  from  the  omission  to  question  the  tenure  by  those  who 
preceded  him  in  the  zemindari.  It  would  seem,  therefore,  that 
if  he  has  any  right  at  all  to  destroy  the  tenure,  it  must  be  by 
virtue  of  that  clause  which  has  been  cited  from  Segulation  VIII 
of  1793,  s.  41,  relating  to  chaliran  or  service  lands.  That 
enactment  does  not  seem  to  have  been  much  discussed  below, 
but  their  Lordships  fail  to  see  upon  what  the  title  of  the  auction- 
purchaser  c&n  depend,  if  it  does  not  depend  upon  that.  Their 
Lordships  further  consider  it  to  have  been  properly  found  by 
the  Courts  below  that  this  tenure  is  an  hereditary  tenure.  It 
is  true  that  the  sanad  which  is   produced  contains  no  words  of 
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1871        inheritance,  but  it  is  in  their  Lordships'  knowledge  that,  before 

N^ui^nwH  *^®  acquisition  of  the  Dewanny,  before  the  British  power  became 

G     it*MKNT  ^^  ruling  power  in  India,  it  was  extremely  common  where  a 

or  Ihdia.    tenure  was  in  fact  hereditary,  when  it  practically  passed  as 

hereditary  from  father  to  son,  to  take  out  a  new  sanad  upon 

each  descent.     Therefore  it  appears  to  their  Lordships  (and 

they  are  under  the  impression  that  it  has  been  so  decided  here, 

as  it  appears  to  have  been  decided  in  the  High  Court)  that  the 

omission  of  words  of  inheritance  does  not  show  conclusively 

that  the  sanad  was  not  hereditary.     Then  there  is  the  strongest 

possible  evidence  that  these  tenures  have  descended  from  father 

to  son;  that  they  have,  in  fact,  been  hereditary,  and  their 

Lordships  are,  therefore,  of  opinion  that  the  conclusion  to  which 

'  the  High  Court  came  upon  that  point  was  correct. 

The  question  then  is,  whether,  upon  the  suggestion  that 
these  ghatwali  services  have  ceased  to  be  necessary,  the  zemin- 
dar has  a  right  to  resume  the  lands,  and  to  turn  out  the  persons 
•who  have  enjoyed  them  for  such  a  long  period  of  time.  Now, 
their  Lordships  think  that  the  principle  which  should  govern 
this  case  is  that  which  was  laid  down  in  the  case  of  Forbes  v* 
Mir  Mahomed  Taki  (1),  which  has  been  referred  to.  They 
concur  in  the  view  entertained  by  the  Chief  Justice,  and  in 
fact  by  all  the  Judges  who  sat  with  him,  that,  under  the 
circumstances  of  this  case,  the  right  does  not  accrue  to  the  zemin- 
dar on  the  mere  suggestion  that  the  services  have  ceased,  or  that 
they  Bxe  no  longer  necessary.  They  are  by  no  means  prepared 
to  say  that,  if  the  Government,  who  had  clearly  a  joint  interest 
with  the  zemindar  in  the  continuance  of  the  services  when 
necessary,  were  not  here  disputing  the  zemindar's  right,  that  the 
zemindar  would,  as  between  him  and  the  ghatwal,  have  any 
right  so  to  resume  the  land ;  they  are  disposed  to  think  that, 
upoil  the  principle  laid  down  in  the  case  just  referred  to,  that 
right  would  not  exist.  The  case  which  has  been  cited  in 
support  of  a  right  so  to  dispossess  the  ghatwal  is  a  case  decided 
on  the  5th  July  1866,  the  case  of  Leelanund  Singh  v.  Nuseeb 
Singh  (2).     That  case  was  decided  by  two  of  the    learned 

(1)  5  B.  L.  R,,  529  ;  9.  C,  13  Moore's  L  A.,  438. 

(2)  6  W.  R,,  80. 
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Judges  who  sat  in  the  High  Court  in  the  case  now  under  appeal,  ^871 
Kemp  and  Jackson,  JJ.,  who  seem  to  have  considered  that  the  h^^jJi'sJ^qh 
land  being  held  in  lieu  of  wages  and  on  a  q^uasi  contract  for  ^- 
service,  the  zemindar  was  at  liberty  to  determine  the  tenure  of  Imdia. 
when  the  services  were  no  longer  required.  In  that  case,  how- 
ever, the  ghatwals  were  said  to  hold  the  land,  not  under  a 
sanad  conferring  an  hereditary  and  indefeasible  right,  but 
'^  on  the  payment  of  a  quit-rent,  with  CDJoyment  of  the  profits 
of  the  land  in  lieu  of  wages ;  but  such  possession,  however  long, 
would  not  entitle  them  to  hold  the  land  at  a  fixed  jumma,  or  to 
retain  a  portion  of  the  land  after  they  have  ceased  to  perform 
the  duties  for  which  the  land  was  assigned  to  them."  It  would 
appear,  therefore,  that  the  particular  tenure  there  in  question 
was  very  difierent  from  the  present  tenure.  If  it  were  of  the 
same  nature,  it  is  clear  that  the  two  learned  Judges  who  decided 
that  case  have  departed  from  their  former  opinion,  since  they 
have  concurred  in  the  judgment  now  under  appeal.  Jackson,  J., 
indeed  differed  froijk  the  rest  of  the  Court  as  to  the  conclusion 
that  the  tenure  was  hereditary, — he  did  not  think  that  the 
evidence  was  sufficient  to  make  that  out,~^but  in  all  other 
respects  he  joined  with  his  brethren  in  pronouncing  the  judgment 
now  under  appeal.  It  seems  to  their  Lordships  that  they 
would  be  taking  upon  themselves  a  very  great  responsibility,  if, 
upon  a  question  of  this  kind,  a  question  of  tenure  peculiar  to 
India,  and  upon  which  the  judgment  of  Indian  Courts  is  so 
valuable,  they  were  to  overrule  the  unanimous  and  carefully 
considered  judgment  of  a  Full  Bench  of  the  High  Court,  parti- 
cularly when  that  judgment  appears  to  them  to  be  entirely 
consistent  with  the  general  principles  of  justice  and  equity. 
They  must  therefore  humbly  recommend  Her  Majesty  to  dismiss 
this  appeal  with  costs. 

Appeal  dismissed. 

Agent  for  appellant :  Mr.   Wilson. 

Agents  for  Government :  Messrs.  Lawford  and  Waterhouse. 
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APPELLATE  CIVIL. 


Before  Mr,  Justice  Phear  ajid  Mr.  Justice  Ainslie, 

1872        RAM   PERSHAD   SINGH  Ain>  othkbs  (Dbfbhdamts)  v.  NEERBIIOY 
^'''''  ^^'  SINGH  (PLAiHTirr).* 


Suit  for  Cowtrihution — Cause  of  Action, 

The  mere  existence  of  a  decree  against  one  of  seyeral  joint  debtors  does  not  afford 
groond  for  a  suit  for  contribution  against  the  other  debtors  (1). 

This  was  a  suit  to  recover  Ss.  5^324-15-6.  The  plaint  stated 
that — 

^'  The  plaintiff,  Tundun  Singh,  and  Monoruth  Singh  were  three 
uterine  brothers  $  that  all  the  three  brothers,  while  living  jointly,  carried 
on  business  jointly  and  also  purchased  properties  jointly  ;  that  certain 
moneys  were  borrowed  under  bonds  dated  respectively  Ist  Aghan 
1270  F.S.  (7th  November  1862)  and  1st  Pons  1271  F.S.  (26th 
December  1863)  from  one  Gossai  Munraj  Pooree  for  the  management 
of  the  joint  business  and  for  joint  gain  ;  that  in  this  state  of  things, 
one  of  the  three  brothers,  Monoruth  Singh,  having  died,  the  survivors, 
that  is,  the  plaintiff  and  Tundun  Singh,  purchased  a  certain  property 
from  one  Kessolall,  and,  for  the  purpose  of  making  up  the  consideration- 
money,  borrowed  a  further  sum  from  Gossai  Munraj,  and  thereupon 
executed  a  bond  dated  the  15th  August  1864,  to  secure  repayment  of 
all  these  sums, — that  is,  the  two  sums  which  the  three  brothers  had 
previously  borrowed  from  Gossai  Munraj,  and  the  third  sum  which  the 
two  brothers  after  the  death  of  the  one  had  borrowed  from  the  same 
creditor  ;  that  the  amount  so  borrowed  was  applied  to  the  afore- 
mentioned purposes,  the  property  was  purchased,  and  possession  jointly 
obtained  by  the  plaintiff  and  Tundun  Singh  after  some  litigation  which 
was  necessary  to  obtain  it.  Subsequently  to  this,  the  two  surviving 
brothers,  the  plaintiff  and  Tundun  Singh,  separated,  and,  on  the  occasion 
of  separation,  executed  eoch  to  each  certain  ikrarnamahsj  by  which 
each  undertook  to  pay  his' share  of  the  joint  debts  ;  that  Gossai  Munraj 
brought  a  suit  upon  the  basis  of  the  bond  against  the  present  plaintiff 

*  Regular  Appeal,  No.  260  of  1871,  from  a  decree  of  the  Subordinate  Judge  of  6ya, 
dated  the  18tb  July  1871. 

(1)  See  TraUakhanath  Roy  y,  Kashinalh  Roy,  6  B.  L.  R.,  633. 
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and  the  defendantfl,  the  representatives  of  TanduD  Singh,  and  obtained         1872 
a  decree  against  the  present  plaintiff  only  ;  that  the  money  covered  Bam  Pbrshad 
by  this  bond  was  borrowed  at  the  time  of  the  joint  tenancy,  and  «. 

Its' fp  V  D  n  0 1\  V 

expended  in  the  joint  business  for  joint  benefit ;  and  that,  therefore,  ^  Surour 
according  to  U&w,  and  itipnlation  entered  into  in  the  ikramamah  of  the 
said  date,  the  debt  was  chargeable  to  the  plaintiff  and  Tandun  Singh, 
and  upon  his  death,  the  defendants,  in  equal  shares  ;  that  the  decree- 
holder  was  about  to  sell  the  plaintiff's  property  ;  that  the  cause  of 
action  arose  when  the  decree  was  passed  against  the  plaintiff  in  favor 
of  ossai  Munraj." 

Hence  the  present  suit  to  recover  a  moiety  of  the  amount 
decreed  in^'favor  of  Gossai  Munraj. 

The  defendants  set  up  (inter  alia)  in  their  written  statement 
that,  as  the  plaintiff  had  not  paid  the  amount  decreed  in  favor 
of  Gossai  Munraj,  he  had  no  cause  of  action,  and  that  the  suit 
ought  to  be  dismissed. 

The  Subordinate  Judge  held  that  the  decree  having  been 
passed  exclusively  against  the  plaintiff,  he  had  a  right  of 
action  for  recovery  from  the  defendants  of  the  proportionate 
amount  of  the  money  so  decreed ;  that  **  the  acquisition  of  this 
right  is  not  dependent  on  the  payment  of  the  decretal  money ;  for 
the  plaintiff  is  exclusively  liable  under  the  said  decree.  Had 
the  decree  been  joini;,  it  could  have  been  said  that  he  (the 
plaintiff)  could  not  obtain  a  rateable  share  from  his  co-sharers 
without  payment  of  the  joint  debt."  He  accordingly  passed  a 
decree  in  favor  of  the  plaintiff* 

The  defendants  appealed  to  the  High  Court. 

^^  • 

Baboos  Kalimohun  Doss  and    Ckunder  Madhub  Ghoae  and 

Mr.  C.  'Cfreffory  for  the  appellanta. 

Mr.  Allan  and  Baboos  Moheschunder  Chowdry  and  Nilmadub 
Sein  for  the  respondent. 

Baboo  Kalimohun  Doss,  for  the  appellants,  contended  that 
the  suit  was  premature.  In  a  suit  for  contribution,  the  cause  of 
action  does  not  arise,  uatil  the  plaintiff  has  satisfied  the  debt — 
Boykantonath  Saha  v.  Gourmonee  Dassee  Chowdhrain  (1) 
and  Ramkrishna  Roy  v.  Madan  Gopal  Roy  (2).     The  decree 

(I)  2  W.  B.,  159.  (2)  6  B.  L.  R.,  App.,  103. 
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1872        of  Gossw  Manraj  is  still  unsatisfied.     The  obligation  of  the 
Bam  Pershad  defendants  to  contribute  arises  from  their  havinsc  received  some 

Singh  ° 

V-        benefit  from  the  acts  of  the  plaintiff.     Here  the  defendants  have 

Nekrbhot 

SiMOB.      received  no  benefit^  and  consequently  there  is  no  cause  of 
action. 

m 

Mr.  Allauj  for  the  respondent^  contended  that,  as  the  plaintiff's 
property  had  1>een  attached  in  execution  of  the  decree  of 
Gossai  Munraj^  he  had  a  cause  of  action  against  the  defendants 
for  contribution.  Ther plaintiff  is  not  bound  to  wait  till  the  sale 
of  his  property  in  execution  of  the  decree.  As  the  defendants 
are  shareholders  of  the  property  for  the  purchase  of  which 
the  debt  was  incurred^  they  are  bound  to  pay  their  portion 
of  the  debt.  A  decree  may '  be  passed  declaring  the 
defendants'  liability  to  contribute.  There  are  cases  in  which 
declaratory  decrees  have  been  passed^  although  no  conse- 
quential relief  was  granted — Gabindprasad  Tewari  v.  Udai-* 
chand  Sana  (1)  and  Shewahram  Roy  v.  Syad  Mahommed 
Shamsul  Hoda  (2). 

Baboo  Moheschunder  Chowdry^  on  the  same  side^  contended 
that^  as  the  defendants  had  denied  their  liability  to  pay  their 
share  of  the  debt  incurred  by  the  plaintiff,  the  money  so 
raised  ought  to  be  considered  as  the  private  property  of  the 
plaintiff.  The  amount  was  spent  in  the  purchase  of  a  property 
for  the  benefit  of  the  joint  family,  and  the  defendants  are  in  the 
enjoyment  of  their  share  of  this  property.  The  plaintiff,  therefore, 
is  in  the  position  -of  a  Hindu,  who  has  applied  his  private 
funds  for  the  augmentation  and  improvement  of  the  joint  family 
property,  and  as  such  he  is  entitled  to  be  reimbursed  from  his 
co-sharers  the  money  so  advanced.  The  obligation  of  the 
defendants  in  this  case  arises  not  because  a  joint  debt 
has  been  satisfied,  but  because  the  defendants  are  in  the  enjoy- 
ment of  properties  purchased  with  the  plaintiff's  private  funds* 
They  cannot  insist  upon  the  plaintiff's  payment  of  the  loan 
as  a  condition  precedent  to  his  right  to  demand  payment  from 
them. 

(1)  6  B.  L.  R.,  321.  (2)  3  B.  L.  R.,  A.  C,  196. 
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The  following  judgments  were  delivered:  1872 

Pheab,  J.  (after  stating  the  pleadings  and  judgment  of  the^^^g^QH"^ 
lower  Court). — On  appeal  to  this  Court  the  defendants  repeat    jf^gJ^HOY 
this  objection,  and  we  are  of  opinion  that  the  objection  is  a  good      Sisgh. 
one.     The  claim  of  the  plaintiff  in  this  suit  belongs  to  a  class  of 
cases  in  which  the  principal  feature  is,  that  one  person  out  of 
several  having  discharged  a  joint  obligation  is  entitled  to  sue  the 
others  in  order  to  oCtain  contribution  from  them.    In  this  case  the 
obligation  has  not  been  discharged.     But  the  plaintiff  urges  that  « 

he  is  nevertheless  entitled  to  have  ^  declaration  as  against  the 
defendants  that  they  are  liable  to  be  called  upon  bj  him  to  help 
him  to  discharge  the  obligation.  The  decree  of  the  Court 
below  has  gone  much  further  even  than  this :  it  has,  without 
any  qualification  whatever,  directed  the  defendants  to  pay  the 
]>laintiff  a  certain  share  of  the  money  which  the  plaintiff  has 
been  decreed  to  pay  to  Gossai  Munraj.  The  general  principle 
which  underlies  almost  all  classes  of  right  to  contribution 
has  been  explained  and  illustrated  by  Story,  J.,  in  several 
parts  of  his  work  on  Equity  Jurisprudence.  In  s.  477  (1), 
be  says  : — '^  Cases  may  easily  be  stated  where  apportionment  of  a 
common  charge,  or,  more  properly  speaking,  where  contribution 
towards  a  common  charge  seems  indispensable  for  the  purposes 
of  justice,  and  accordingly  has  been  declared  by  the  common 
law  in  the  nature  of  an  apportionment  towards  the  discharge  of 
a  conunon  burden.  Thus,  if  a  man,  owning  several  acres  of  land, 
is  bound  in  a  judgment,  or  statute,  or  recognizance,  operating  as 
a  lien  on  the  land,  and  afterwards  he  alienes  one  acre  to  A^ 
another  to  By  and  another  to  C,  &c.,  there,  if  one  alienee  is 
compelled,  in  order  to  save  his  land,  to  pay  the  judgment, 
statute,  or  recognizance,  he  will  be  entitled  to  contribution  from 
the  other  alienees.  The  same  principle  will  apply  in  the  like 
case,  where  the  land  descends  to  parceners  who  make  partition ; 
and  then,  one  is  compelled  to  pay  the  whole  charge ;  contribu- 
tion will  lie  against  the  other  parceners."  And  in  a  judgment  of 
Lord  Chief  Baron  Eyre's  (referred  to  in  a  note  to  th6  8th 
Boston  edition  of  Story),  it  is  said : — "  If  we  take  a  view  of  the 
cases,  both  in  law  and  equity,  we  shall  find  that  contribution  is 

(I)  8th  Edition. 

11 
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1872  bottomed  and  fixed  on  general  ppnciples  of  justice,  and  does 
Rah  Pbrshad  j^q^  Bpring  from  contract,  •  ♦  ♦  •  ^nd  the  reason  given 
^'  in  the  books  is  that,  in  aquali  jure,  the  law  requires  equality. 
SiMGH.  One  shall  not  bear  the  burden  in  ease  of  the  rest"  So, 
again,  in  s.  491,  Story,  J.,  says: — "By  the  general  rule  of 
the  maritime  law,  in  all  cases  of  general  average,  the  ship,  the 
freight  for  the  voyage,  and  the  cargo  on  board  are  to  contribute 
to  the  reimbursement  of  the  loss  according  to  their  relative 
Talues."  And  in  s.  492,  he  says : — "  Another  class  of  cases, 
to  illustrate  the  beneficial  effects  of  equity  jurisdiction  over 
matters  of  account,  is  that  of  contribution  between  sureties  who 
are  all  bound  for  the  same  principal,  and  upon  his  default,  one  of 
them  is  compelled  to  pay  the  money,  or  to  perform  any  other 
obligation,  for  which  they  all  became  bound.  In  cases  of  this 
sort,  the  surety  who  has  paid  the  whole  is  entitled  to  receive 
contribution  from  all  the  others,  for  what  he  has  done  in  relieving 
them  from  a  common  burden."  And  in  the  next  paragraph  : — 
'^  The  claim  certainly  has  its  foundation  in  the  clearest  principles 
of  natural  justice ;  for,  as  all  are  equally  bound,  and  are 
equally  relieved,  it  seems  but  just  that  in  such  a  case  all  should 
contribute  in  proportion  towards  a  benefit  obtained  by  all." 
I  should  also  add  that,  in  s.  478,  he  remarks  incidentally  that 
each  party  "  is  liable  to  contribute  only  for  his  own  portion," 
,  and  that  hence  in  proceedings  at  law,  separate  actions  may 
become  necessary  against  each,  and  so,  to  prevent  multiplicity  of 
suits,  recourse  is  best  had  to  a  Court  of  Equity.  In  Davtes  v. 
Humphreys  (1),  which  was  an  action  brought  by.  one  surety  • 
against  a  co-surety,  Mr.  Baron  Parke  (afterwards  Lords  Wens- 
leydale),  in  delivering  the  judgment  of  the  Court  of  Exchequer, 
said : — "What  then  is  the  nature  of  the  equity  upon  which  the 
right  of  action  depends?  Is  it  that,  when  one  surety  has  paid  any 
part  of  the  debt,  he  shall  have  a  right  to  call  on  his  co-surety  or 
^  co-sureties  to  bear  a  proportion  of  the  burthen,  or  that,  when 
he  has  paid  more  than  his  share,  he  shall  have  a  right  to  be 
reimbursed  whatever  he  has  paid  beyond  it  ?  or  must  the  whole 
of  the  debt  be  paid  by  him,  or  some  one  liable,  before  he  has 
a  right  to  sue  for  contribution  at  all  ?    We  are  not  without 

(1)  6  M.  &  W.  153,  see  16S. 
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authority  on  this  subject^  and  it  is  in  favor  of  the  second  of  these  1872 
propositions.  Lord  Eldon,  in  the  ^ase  of  Ex  parte  Gifford  {\\  ^^^^^^ 
states,  that  sureties  stand  with  re^rard  to  each  other  in  a  relation  ^,  v. 
which  gives  rise  to  this  right  amongst  others  that,  if  one  pays  more  Swob. 
than  his  proportion,  there  shall  be  a  contribution  for  a  proportion 
of  the  excess  beyond  the  proportion  which,  in  all  events,  he  is  to 
pay :  and  he  expressly  says, '  that,  unless  one  surety  should  pay  more  y 
than  his  moiety,  he  would  not  pay  enough  to  bring  an  assumpsit 
against  the  other.'  And  this  appears  to  us  to  be  very  reasonable, 
for,  if  a  surety  pays  a  part  of  the  debt  only,  and  less  than  his 
moiety,  he  cannot  be  entitled  to  call  on  his  co-surety,  who 
might  himself  subsequently  pay  an  equal  or  greater  portion 
of  the  debt;  in  the  former  of  which  cases,  such  co-surety  would 
have  no  contribution  to  pay,  and  in  the  latter  he  would  have 
one  to  receive.  In  truth,  therefore,  until  the  one  has  paid  more 
than  his  proportion,  either  of  the  whole  debt,  or  of  that  part  of 
the  debt  which  remains  unpaid  by  the  principal,  it  is  not  clear 
that  he  ever  will  be  entitled  to  demand  anything  from  the  other ; 
and  before  that,  he  has  no  equity  to  receive  a  contribution, 
and  consequently  no  right  of  action,  which  is  founded  on  the 
equity  to  receive  it.  Thus,  if  the  surety,  more  than  six  years 
before  the  action,  have  paid  a  portion  of  the  debt,  and  the 
principal  has  paid  the  residue  within  six  years,  the  statute 
of  limitations  will  not  run  from  the  payment  by  the  surety, 
but  from  the  payment  of  the  residue  by  the  principal,  for 
nintil  the  latter  date,  it  does  not  appear  that  the  surety  has 
paid  more  than  his  share.  The  practical  advantage  of  the 
rule  above  stated  is  considerable,  as  it  would  tend  to  multipli- 
city of  suits  and  to  a  great  inconvenience,  if  each  surety  might 
sue  all  the  others  for  a  rateable  proportion  of  what  he  had  paid, 
the  instant  he  had  paid  any  part  of  the  debt  But,  whenever  it 
appears  that  one  has  paid  more  than  his  proportion  of  what  the 
sureties  can  ever  be  called  upon  to  pay,  then,  and  not  till  then, 
it  is  also  clear  that  such  part  ought  to  be  repaid  by  the  others, 
and  the  action  will  lie  for  it.  It  mighty  indeed,  be  more 
convenient  to  require  that  the  whole  amount  should  be  settled 
before  the  sureties  should  be  permitted  to  call  upon  each  other, 

(1)  6  Ves.,  805. 
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1872        in  order  to  prevent  multiplicity  of  suits ;  indeed,  convenience 

Ram  Pershad  geems  to  require  that  Courts*  of  Equity  alone  should  deal  with 

9'         the  subject ;  but  the  right  of  action  having  been  once  estab- 

SiNQH.      lisiied,  it  seems  clear  that,  when  a  surety  has  paid  more  than  his 

share,  every  such  payment  ought  to  be  reimbursed  by  those  who 

have  not  paid  theirs,  in  order  to  place  him  on  the  same  footing/' 

The  present  case,  no  doubt,  differs  somewhat  from  the  case 

of  sureties  inter  se,  because  the  obligation  of  each  surety  is 

originally  to  pay  the  debt  of   a  third  person.     In  the  present 

instance,  as  the  claim  is  laid  in  the  plaint,  the  defendants  are 

co-principals    with  the  plaintiff,    each    being    bound    to  pay 

only  his  own  share  of  the  debt,  to  discharge  his  own  part  of 

the    obligation.     Consequently    the  principle,    which    I  have 

endeavoured  to  explain  as  the  principle  of  equity  upon  which  this 

y  class  of  cases  depends,  goes,  I  may  say,  more  strongly  against 
the  plaintiff  here  than  if  he  was  simply  a  co-surety  with  the 
defendants.  He  is  bound,  according  to  his  own  statement  of 
the  case,  in  the  end,  to  bear  a  definite  portion  of  the  original 
debt;  and  it  does  seem  to  me  to  be  .stretching  the  principle 
a  very  long  way  to  maintain  that  he  has  a  right  to  come  into 
Court  and  ask  to  be  paid  by  his  co-sharers  before  he  has  done 
anything  whatever  himself,  even  to  discharge  his  own  portion 
of  the  obligation.     Moreover,  he  has  himself  disclosed  in  his 

/  plaint  that  the  defendants  have  been  by  a  competent  Court 
acquitted  of  all  obligations  to  pay  the  original  creditor. 
The  plaintiff  cannot  call  upon  them  by  his  own  showing  to* 
pay  Gossai  Munraj.  His  only  right,  if  he  has  a  right  at  all, 
is  to  call  upon  them  to  pay  himself,  and  it  seems  to  me,  after 
the  best  consideration  that  I  can  give  to  this  case  and  to  the 
authorities  which  I  think  must  be  our  guide  in  it,  that  he  has 
J  no  right  to  come  into  Court  to  ask  that  they  be  made  to  pay 
him  until  he  can  show  that  he  has  done  something  on  their 
behalf.  It  seems  to  me  that,  until  he  has  discharged  that  which 
he  says  ought  to  be  treated  as  a  common  burden,  or  at  any  rate 

^  done  something  towards  the  discharge  of  it,  he  cannot  say  that 
there  is  anything  of  which  he  has  relieved  his  co-debtors,  and 
which  he  can  call  upon  them  to  share  with  him. 
The  fact  that  Munraj  has  obtained  a  decree  against  him  as 
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alleged  in  the  plaint,  is  not  alone,  1  think,  of  any  importance        1872 
in  this  suit  under  its  present  form.     That  decree  merely  declared  Ram  Pershio 
authoritatively  as   between  the  present  plaintiff  and  Munraj  <^* 

the  existence  of  an  obligation,  which  must  now  be  taken  to  Suioh. 
have  existed  previous  (o  the  suit  in  which  the  decree  was  made* 
The  decree  did  not  materially  alter  the  character  of  that 
obligation :  nor  did  the  decree,  in  further  ordering  the  mortgaged 
property  to  be  sold  unless  the  debt  were  paid,  as  we  are 
told  it  did  (although  the  plaint  is  silent  on  this  point),  place  any 
new  burden  on  that  property,  for  it  thus  only  gave  effect  to 
Munraj's  already  existing  mortgagee  rights.  If  then  the  plaintiff 
has  a  good  cause  of  action  in  this  suit,  notwithstanding  the 
fact  that  Munraj's  decree  remains  altogether  unsatisfied,  he 
must  have  had  that  cause  of  action  before  the  decree  was  passed; 
but  no  one  has  ventured  to  urge  before  us  that  this  was  so.  ^ 
The  ihrars  do  not,  I  suppose,  amount  to  a  cause  of  action  in 
themselves,  otherwise  they  would  have  been  sued  on.  The 
cases  to  which  we  have  been  referred  by  the  learned  pleader, 
for  the  defendants,  so  far  as  they  go,  bear  out  this  view. 
They  were  cases  in  which  it  was  decided  that  the  thne  for  the 
purposes  of  barring  a  suit  under  the  Limitation  Act,  does  not  J 
in  a  suit  of  this  sort  begin  to  run  until  the  plaintiff  has  paid 
the  sum  towards  which  he  calls  upon  the  defendants  to  contri- 
bute. In  other  words,  the  cause  of  action  upon  which  he  sued  ^ 
did  not  arise  until  he  had  paid  that  money. 

It  appears  to  me,  therefore,  on  the  whole,  that  the  objection 
made  by  the  defendants  in  this  suit  to  the  effect  that  the  action 
ill  the  form  which  the  plaintiff  has  given  it  is  premature,  and 
that  no  cause  of  action  is  disclosed  by  the  plaint  as  actually 
existing,  is  a  good  objection,  and  ought  to  have  been 
allowed  to  prevail  in  the  Court  below.  This  conclusion, 
I  think,  is  fortified  by  considering  how  difficult  it  would  be  to 
frame  any  decree  upon  the  footing  of  the  plaint  in  this  case. 
The  decree  which  has  been  passed  by  the  lower  Court  is  clearly 
wrong.  It  is  not  just,  and  it  is  not  in  accordance  with  the 
principle  upon  which  the  plaintiff  must,  if  at  all,  place  his  right 
of  suit,  that  the  defendants  should  be  ordered  to  pay  to  him]'  . 
without  qualification^  without  conditions,  a  specified  portion  of 
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^^2        the   whole  debt,  interest^  and  coets  decreed  agamst  him  iu 
^"snioH^^  another  suit  towards  which  he  has  not  himself  yet  contributed  a 
..    ^-         pice.     And  if  such  a  decree  cannot  be  made,  the  only  alter<« 
^iNou.      native  would  be  a  Jecree  declaring  that  the  defendants  ought,*^ 
in  the  event  of  the  plaintiff's  making  a  payment  under   and 
in  discharge    of   Munraj's  decree, — to  contribute  towards  that 
payment  in  certain  shares.     But  it  is  obvious  that  a  decree 
in  this  form  would  be   simply   an  interlocutory  decree,  and 
could  only  be    made  use  of  in    some  future    proceeding  or 
suit  to  be  instituted  when  the  present  plaintiff  may  be    in 
a  position  to  come  forward  and  say  that  he  has  paid  the  money. . 
By  passing  such  a  decree,  this   Court  would  be  doing  that 
which  I  believe  it  invariably  abstains  firom  doing,  namely,  declar- 
ing judicially  the  relations  between  parties,  not  for  the  purpose 
or  with  the  power  of  giving  relief  or  remedy  at  the  present  time, 
but  for  the  purpose  of  the  declaration  so  made  being  used  as 
a  part  of  a  judicial  proceeding  on  some  future  occasion.     In 
saying  this,  I  do  not  at  all  forget  or  lose  sight  of  the  class  of 
cases  to  which  Mr.  Allan  called  our  attention,  and  in  which 
the  immediate  action  of  the  Court  may  be  invoked,  in  order 
to  prevent  the  future  perpetration  of  a  wrong  or  the  future 
^  occurrence  of  irremediable  mischief  to  the  plaintiff  when  there  is 
danger  of  either,  unless  some  such  remedy  be  at  the  moment 
afforded  to  him.    But  here  the  plaintiff  does  not  even  suggest  an 
equity  of  this  sort,  and  I  see  no  reason  whatever  why  a  part  of 
this  suit,  so  to  speak,  should  be  heard  and  determined  now, 
while    the    remainder    must  be   left  to  be  finished  in   some 
future  litigation.     If  the  plaintiff  could  have  alleged  that  his 
own  separate    property  was   mortgaged  by  the  bond  of  15  th 
August  1864  at  the  request  of  Tundun  Singh,  that  the  money 
80  borrowed  was  applied  with  Tundun  Singh's  sanction  to  the 
benefit  of  the  joint  property,  and  that  afterwards  the  brothers 
separated  and  divided  this  joint  property   between   them,   I 
think  that  he  would  by  such  a  plaint  lay  a  good  ground,  upon 
which  might  be  maintained  an  equity  on  his  part  to  call  upon 
Tundun  Singh  (or  his  representatives)  at  any  time  to  help,  in  the 
proportion  of  his  share  in  the  joint  property,  to  disencumber  his 
(the  plaintiff's)  land ;  in  other  words,  to  aid  the  plaintiff  to  this 
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extent  in  redeeming  the  mortgage  of  1864.     At  any  rate  there        ^^^ 
is  authority  for  saying  that  the  English  Court  of  Chancery  would  Bam  Pbbshad 
recognize  such  an  equity — Lee  v.  Rook  (I).    And  if  this  be  so,  »• 

and  if  the  suit  brought  by  Munraj  on  the  bond  (2)  was^  as  seems  Suioh. 
probable  from  the  form  of  the  decree  (2)  made  in  it  on  the  28th 
February  1871,  essentially  a  suit  for  foreclosure  or  sale, 
inasmuch  as  such  a  suit  would  be  to  the  present  plaintiff  a  last 
opportunity  to  redeem,  it  would  follow  that  he  has  a  right  to 
ask  Tundun  Singh's  representatives  to  aid  him  in  preventing  the 
sale  under  that  decree  by  paying  into  Court  in  that  suit  on  the 
present  plaintiff's  behalf  and  in  his  name  one  moiety  or  other 
proper  share  of  the  money  which  was  secured  by  the  bond. 
Judging  from  that  which  has  been  disclosed  to  us  in  this  matter, 
I  can  conceive  it  possible  that  the  facts  are  such  as  would  enable 
the  plaintiff  to  make  against  the  defendants  a  case  of  the  charac- 
ter which  I  have  just  supposed.  But,  unfortunately,  he  has  not 
done  so  in  the  plaint  which  is  before  us,  nor  have  the  issues 
been  tried  in  this  suit  which  would  almost  necessarily  have 
arisen  between  the  parties,  if  the  plaint  had  taken  the  suggested 
form.  I  have  been  led  to  make  the  foregoing  remarks,  although  .- 
they  are  perhaps  not  all  strictly  relevant  to  the  determination 
of  this  suit,  because  I  have  been  very  reluctant  to  give  a  decision 
in  this  case  which  must  have  the  effect  of  rendering  useless 
all  the  proceedings  which  have  been  taken,  and  all  the  expenses 
incurred  up  to  this  time,  and  by  upholding  the  preliminary 
objection,  we  shall  unquestionably  leave  it  open  to  the  parties  to 
litigate  the  same  matter  over  again,  probably  at  no  very  distant 
period :  and  under  these  circumstances  I  am  anxious  to  mark  out 
as  distinctly  as  possible  the  exact  ground  on  which  our  present 
decision  rests.  On  the  whole,  I  do  not  see  how  otherwise  than 
by  consent  6f  parties  we  can  pursue  any  course  other  than  that 
of  dealing  with  the  objection  raised  by  the  defendants  upon  its 
strict  legal  merits,  and  consequently  I  feel  myself  obliged  to  say 
I  think  that  the  plaint,  upon  the  materials  before  us,  does  not 


(1)  Mosely,  SIS.  of  iihe  case  as  the   record    had    been 

(2)  The  bond  and  the  decree  thereon    retomed  to  the  Zillah  Ooart  before  the 
hare  not  been  set  out  in  the  statement    report  was  drawn  np. 
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1872        disclose  a  complete  cause  of  action^  and  that  the  suit  ought  to 
Bam  P1CR8UAD  have  been  dismissed  in  the  Court  below. 

SiMGH 

V.  It  seems  to  me,  therefore,  that  we  must  dismiss  the  suit  with 

Nerbbhot 

611VOH.      costs. 

A1N8LIE,  J. — I  concur  with  my  learned  colleague  in  thinking 
that  the  preliminary  objection  taken  by  the  respondent  must 
prevail. 

As  to  how. a  suit  may  be  framed  which  would  enable  the 
plaintiff  to  bring  an  action  against  the  defendants  before  he 
(plaintiff)  himself  shall  have  paid  the  full  amount  that,  on  his 
own  allegations,  represents  his  share  of  the  debt  under  the  decree 
obtained  by  Gossai  Munraj,  I  do  not  wish  to  express  any  opinion. 

Appeal  allowed. 


PRIVY  COUNCIL. 


p  Q  ♦         RAJAH  CHUNDERNATH  ROr  (Dbfbtoaht)  v,  EOOAR  GOBIND- 
1*872  NATH  ROY  and  others  (Plaintiffs). 


April  27. 


THE  COLLECTOR  OP  MOORSHEDABAD  (Defendant)  v.  RANEE 

SHIBE8SUREE  DABEA  (Plaintiff). 

[On  Appeal  from  the  High  C!ourt  of  Judicature  at  Fort  William  in  Bengal.] 

Hindu  Law — Adoption — NaUore  Rt^ — Stridhun^' Endowed  Lands — Sheha — 
Presumption — Mode  of  Dealing  with  Evidence-^  Weight  of  Evidence. 

In  a  suit  as  to  the  validity  of  the  adoption  of  a  claimant  to  the  Nattore  raj, 
held,  notwithstanding  a  finding  of  the  Jndge  of  first  instance  that  the  adoption  was 
not  proved,  that  the  evidence  fully  supported  the  adoption. 

The  presumption  is  that  the  object  of  an  endowment  by  a  Hindu  for  the  worship 
of  idols  is  to  preserve  the  sheba  in  the  family,  rather  than  to  confer  a  benefit  on  an 
individual ;  but  if  there  are  in  the  deed  of  gift  no  words  denoting  an  intention  of  the 
donor  that  the  gift  should  belong  to  the  family,  that  presumption  will  not  arise. 

The  history  of  the  litigation  out  of  which  these  appeals 
arose  is  complicated. 

*  Present  .-~Thb  Bioht  Hon*rlb  Sir  Jambs  W.  Colvilb,  Sib  Momtaoub  £.  Smith, 

AMD  Sir  Robbkt  P.  Col.ubb.> 
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The  following    pedigree   will  assist    in    understanding 
case: — 

MAHABAJAH  BAMBECHUH  X  MAHABANEB  BABAl^BB. 


MahamJah  RamkiBto 

Boy,  d.  1796 

(adopted  by  Babanee 

by  perminion). 


Tarababea, 
d.8.  F. 


Hahar^Jali  Bissoiutth 
Boy,d.  1818. 
3  wives*  tfu.— 

I 


BaJab  Sheebnath  Boy 


I 

( I )  Maharanee  Joymonee,    (9)  Maharanee  Kishtomonee, 
d.  1847.  d«  daring  this  soit^ 


I 
(3)  Maharanee 
Gobindmonee. 


adopted  Maharajah Oobind-  X   Maharanee 
ohnader  Boy,  d.  1837.         I    Shibeasuree 

■aid  to  have 
adopted 
Maharafah 
Gobindnath. 


the        1872 

Bajah  Chun- 

DBRNATH 

Boy 

V. 

EOOAR 

GOBIKDVATH 

BOT. 

COLLBCTOR  OP 

HoORSHEDAr- 

BAD 

9. 

Banbb 

Shibbssobbb 

Dabba. 


adopted  BaJah  Anund- 
nathKoy. 


Bajah  G^undemath  Boy. 


Kasseesoondree  Dabea  was  the  widow  of  one  Doorgachunder 
Roy,  who  claimed  certain  property  by  deed  of  gift  from  Joy- 
monee, and  Doorgachunder  having  died,  leaving  an  infant  son, 
Koylaschunder  Roy,  a  minor,  his  interests  were  taken  charge  of 
by  the  Court  of  Wards. 

On  the  27th  August  1849,  Maharanee  Kishtomonee  filed  a 
plaint  against  Doorgachunder  (by  her  called  Hurnath  Roy) 
and  his  wife  Kasseesoondree,  and  against  Chundemath 
Roy,  in  which  she,  as  guardian  of  Gobindnath  Roy,  sought  to 
have  him  declared  as  the  duly  adopted  son  entitled  to  certain 
portions  of  the  Nattore  estate  which  had  been  left  in  Joymonee's 
hands,  and  which  Doorgachunder  Roy  and  his  wife  had  taken 
possession  of  claiming  to  hold  the  same  under  gifts  from  Joy- 
monee. At  that  time  Gobindnath  Roy  was  in  possession  of  the 
residue  of  the  Nattore  estates,  except  a  small  portion  in  the 
hands  of  Anundnath. 

The  defendants  denied  Gobindnath's  title  as  the  adopted  son, 
and  relied  on  the  deeds  of  gift. 

Anundnath  Roy  intervened,  and  also  disputed  the  title  of 
Gobindnath. 

The  suit  eventually  came  up  to  the  Sudder  on  appeal  (I)  and 
was  dismissed.    A  review  however  was  granted  (2) ;  and  on  the 


(1)  S.  D.  A.,  1857, 1127. 


(2)  S.  D.  A,  1857, 1843. 

12 
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1873        rehearing  of  the  case,  it  was  remanded  by  an  order  of  the  30th 

»^JJf^^«^"- April  1J359  (1).     On  the  27th  January  1860,  fresh  issues  were 

BoT        settled  by  thetJudge  as  to  whether  Gobindnath  was  the  duly  adopted 

KooAR      8on  (if  so,  he  would  be  Rajah  of  Nattore),  and  whether  Banee 

Rot.       Joymonee  had  a  right  to  alienate,  and  did  in  fact  alienate,  the 

CoLLsoTOB  OP  properties  claimed  by  Kasseesoondree  and  the  Court  of  Wards. 

BAD  In  February  1860  Anundnath  Roy  (who  would  have  been  the 

Raztrb      Rajah    if  Gobindnath    were    not  duly  adopted)  filed  his  suit 

^DabI^?**  *^  recover  the  whole  estate,  including  that  claimed  under  the 

gifts  from  Joymonee. 

The  two  cases  came  on  before  Mr.  L.  S.  Jackson,  who,  on  the 
7th  September  1860,  in  his  judgment  in  the  first  suit,  decided  that 
the  adoption  was  not  made  out,  and  dismissed  the  suit.  On  the 
20th  September  1860,  he  gave  judgment  in  Anundnath's  case, 
whereby  he,  declaring  Anundnath  to  be  the  Rajah,  gave  him  a 
decree  for  all  the  property  he  claimed,  save  that  comprised  in 
two  of  the  five  deeds  of  gift  which  will  be  hereafter  referred  to. 
Mr.  Jackson's  judgment  was  as  follows : — 
**  The  plaintiff  Ranee  Kifihtomonee's  case,  as  detailed  in  evidence,  is 
that,  in  the  month  of  Aughran  1243  (December  1836),  Bajah  Gobind- 
chunder,  then  residing  at  Nattore,  was  attacked  with  fever,  which,  after 
he  had  been  ill  about  a  week,  took  an  unfavorable  turn.  The  symptoms 
which  constitute,  in  the  native  phraseology,  bikar^  making  their 
appearance,  the  native  physicians  in  attendance  on  the  night  of 
the  24th  announced  the  Rnjah's  dangerous  state  to  his  mutiucuidi^ 
or  secretary,  Hurishchunder  Khan,  who  on  this  went  to  the  Bajah. 
That,  on  the  following  morning,  Hurishchunder  Khan  was  directed 
by  the  R»jah  to  prepare  an  anumatipatra  (deed  giving  power  to 
adopt)  and  kairxtyapatra  (deed  giving  power  to  manage)  which 
accordingly  were  drafted,  engrossed  on  stamped  paper,  signed,  and 
attested  by  about  10  o'clock  that  day  ;  that  the  anumatipatra  was 
at  once  made  over  to  Banee  Shibessuree  by  the  hand  of  her  father, 
Hurishpursad  Boy,  who  was  then  in  attendance,  and  the  katritya' 
patra  was  retained  by  the  Bajah  in  his  box  for  delivering  to  Banee 
Kishtomonee  in  person  ;  that  after  this  the  Bajah  prepared,  in  antici- 
pation of  death,  to  proceed  to  the  Granges,  and  accordingly  started,  thei 
next  morning,  the  2Sth,  arriving  on  that  evening  at  Bampore  Baulleah, 

(I)  S.  D.  A.,  1859,  549. 
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where  he  bttlted  for  the  night ;  that  earlj  next  morning  he  crossed         1872 
^e  river,  after  which  he  had  a  bleeding  at  the  nose,  and  got  rapidly  Rajah  Chuv- 
worse  upon  the  road  ;  that  about  sunset  he  reached  Sydabad,— on  the         roy 
Bhugirutti  (or  sacred  stream)  of  the  Oanges,  not  far  from  Moorshe*-       kc^au 

dabad.  where  Ranee  Kishtomonee  had  a  house,  and  where  she  had  been  Gobindnath 

'  Rot. 

for  some  time  living ;  that  on  his  being  brought  into  the  verandah,         •»- 

the  Banee  came  down  to  meet  him,  and  wept  over  his  condition  ;  that  moorshkda- 
he  called  for  his  box,  took  out  the  deed  of  appointment,  and  laid  it  at  ^^ 
his  mother's  feet,  praying  her  to  accept  the  charge,  asking  forgiveness  Raneb 
f6r  his  offences,  and  her  parting  benediction,  for  it  is  alleged  the  Banee  Dabea. 
was  his  guru  or  preceptress,  as  well  as  adoptive  mother  ;  that  about 
6  dandas  of  night,  his  dissolution  being  imminent,  he  was  taken  to  the 
river  bank,  where,  about  1^  bhurs^  or  10  p.m.,  he  expired,  calling  on  the 
name  of  '  Gunga.'  It  is  added  that,  on  the  morning  after  he  died,  the 
Bajah's  seal  was  broken  by  command  of  Banee  Kishtomonee,  and  in  her 
presence,  by  Hurishehunder  Khan  ;  that,  on  the  day  after,  she  started 
for  Nattore,  where  the  obsequies  of  the  deceased  Bajah  were  celebrated  ; 
that  about  six  weeks  afterwards,  she  petitioned  the  Collector,  setting 
forth*  the  deeds  abovementioned,  and  soliciting  that  orders  might  be 
passed  accordingly,  and  that  finally,  on  the  10th  of  May,  she  filed  the 
hatrilyapatra  in  the  Judge's  Court,  with  a  claim  to  represent  the  late 
Bajah  in  a  certain  appeal  then  pending  before  the  Sudder  Dewanny 
Adawlut.  On  the  part  of  Anundmith  and  of  the  original  defendants, 
evidence  is  adduced  to  show  that  persons  who  were  in  constant  attend- 
ance in  the  Bajah's  apartments  during  his  last  illness,  and  who  must 
therefore  have  witnessed  the  preparation  of  these  documents  if  genuine, 
saw  nothing  of  the  kind,  and  confidently  assert  they  could  not  have 
been  prepared  to  prove  that  Hurishehunder  Khan,  just  before  the 
Bajah  started  from  Nattore,  importuned  him  to  make  some  arrangement 
for  adoption  in  the  event  of  his  demise,  to  which  the  Bajah  replied  that 
he  did  not  think  fit  to  do  so,  that  on  the  marriage  of  his  daughter,  her 
hasband  would  do  all  that  was  needful ;  that  the  Bajah,  after  his  arrival 
at  Baulleah,  being  waited  on  by  one  of  his  agents,  informed  him  that 
be  intended  giving  authority,  but  had  reserved  all  writing  until  he  met 
his  mother  ;  that  the  Bajah's  seal,  in  his  box,  went  and  returned  from 
Sydabad  in  the  custody  of  Deenoo  Singh,  the  jemadar,  who  kept  a 
vigilant  eye  upon  it ;  that  Banee  Kishtomonee,  on  her  journey  througli 
Bampore  Baulleah  to  Nattore,  said  nothing  of  the  deed  in  her  possession, 
or  of  thd  specific  arrangements  made  by  her  deceased  son  ;  that  after 
ber  arrival  at  Nattore,  a  dispute  arose  and  continued  for  some  time 
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1872        between  her  and  Ranee  Shibessaree  concerning  their  respectiTC  elaime 
Kajah  Chuh-  to  administration,  which  controversy  was  terminated  by  an  arrangement^ 

DBRNATH         .       ,      ,.  ,  .a     *  •■  m 

Rot        mcludmg  the  preparation  of  the  two  documents. 

KooAB  After  this  statement  of  the  facts,  the  Judge  proceeded  to 

^^^Bot?^*^  comment  on  the  evidence  adduced  in  support  of  the  deeds,  and 

Collector  of  ^  examine  in  detail  the  status  of  the  various  attesting  witnesses, 

^*^baS'^^"  and  the   credibility  of   their  evidence,  and    thus  summed  up 

«  *•         the  result  of  his  examination : — 

Shibbssursb      <' Compare   these  witnesses  with    those  who  attested  the  deed  of 

authorization  by  Rajah  Bissonath,  under  which  Rajah  Grobindchnnder 

was  himself  adopted,  and  mark  the  contrast.    In  the  one  case,  indepen- 

•    dent  zemindars,  eminent  pleaders,  men  of  position  and  education  ;  in  the 

other,  low  servants,   without  an  exception  either  menials,  or  occupying 

other  inferior  posts  in  the  establishment,  obscure  and  ignorant.    To 

support  this  weak  array,  the  plaintiff  relies  upon  a  number  of  witnesses 

not  attesting,  but  said  to  have  been  present  at  the  making  of  the  deeds.*' 

After  specifying  the  class  of  persons  who  might  have  been 

expected  to  be  present  on  an  occasion  of  such  importance,  the 

Judge  said : — 

"  Instead  of  these  or  other  such  persons,  there  are  some  few  spec- 
tators named  belonging  to  that  undefinable  class  in  native  society  called 
*  bhodrolok*  (respectable  people) ;  one  or  two  of  these  who  are  now 
mentioned  by  the  witnesses,  for  instance,  Punchanun  Lahory,  said  to 
have  been  a  zemindar,  and  Kally  Siromoni,  have  been  dead  some  time, 
and  might  therefore  be  safely  named,  but  among  the  whole  of  the 
persons  whom  all  the  witnesses  have  named  as  being  present,  there  is 
not,  with  the  exception  of  Hurishpursod  Roy,  one  single  individual  of 
any  real  rank  or  consideration,  and  as  to  Hurishpursad  Roy,  who  is 
a  small  zemindar  living  at  Amhati,  scarcely  anything,  but  the  fact 
of  his  having  been  the  Rajah's  father-in-law,  entitles  him  to  be 
excepted." 

After  further  enumerating  the  witnesses  said  to  have  been 
present,  and  pointing  out  "  their  general  character  and  title  to 
implicit  belief,"  and  showing  that  it  would  have  been  easy  and 
natural  to  secure  the  attendance  of  certain  witnesses  of  position 
''.  whose  recorded  presence  would  almost  exclude  the  possibility 
of  dispute,"  but  who  were  absent,  he  adds : — 

*^  Another  thing  to  be  noted  is  that  not  only  are  nearly  all  the 
attesting  witnesses  dead,  but  so  are  the  persons  by  whose  hands  the 
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documents  are  said   to  have  been  writteo,  but  whose  signatures  in         1872 
attestation  of  the  fact  are  not  subjoined.  Bajah  Chuh- 

^  The  testimony  of  what  are  called  mujlisi  (court)  witnesses  must         fioT 
always    be  received  with    caution,    particularly    when    there    is   no       e<^ab 
independent  proof  of  their  having    really  been  present,   and    most  Qob^^^th 
particularly  when  the  distant  date  of  the  transactions  in  dispute  renders  ^     ^-^ 

*  "  *^  GOLLBCTOR  OF 

positive  confutation  almost  hopeless,  and  impunity  to  perjury  con-  Moorshbda- 
sequently  almost  certain.  v. 

"  I  have  read  over  and  over  again  the  evidence  of  these  witnesses  gHiBEsSmEE 
with  that  interest  which  an  anxiety  to  come  to  a  right  decision  must       Dabba. 
inspire,  and  each  successive  perusal  confirms  the  impression  originally 

made  in  my  mind  when  the  evidence  was  given  before  me,  viz,,  that 

« 

the  witnesses  were  not  reciting  a  single  chance  page  out  of  the 
history  of  their  e very-day  life  at  that  period,  but  repeating  a  dressed* 
up  sketch,  composed  at  a  much  later  day." 

In  stating  his  reasons  for  refusing  belief  to  the  plaintiff's  * 
witnesses,  the  Judge  summed  up  in  this  manner : — 

^'I  have  already  said  they  are  not  witnesses  of  the  kind  which  the 
occasion  demanded,  also  that  their  presence  there,  apart  from  their 
being  required  as  witnesses,  was  unnecessary,  unaccounted  for,  and 
improbable.  I  have  also  noticed  that,  with  the  exception  of  Hqrish- 
pursad  Roy  and  of  Monmohun  Kobberaj,  of  whom  I  am  not  certain, 
every  one  of  these  witnesses,  I  believe,  is  now  in  the  pay  of  Ranee 
Kishtomonee. 

^'  There  has  been  ample  tin^e  to  arrange  the  details  of  all  evidence 
that  would  be  requisite,  with  the  nice  shades  of  difference  which 
various  witnesses  ought  to  exhibit  The  stake  has  been  large,  and  the 
cast  so  far  decisive  that  any  further  result  must  depend  upon  the 
matter  now  recorded.  It  would  be  strange,  t&erefore,  if  the  case  did 
not  present  a  certain  completeness. 

'*  But  to  come  to  a  definite  issue.  The  Court  is  told  that  the  Rajah 
gave  his  orders  for  the  preparation  of  these  deeds,  about  four  or  six 
dandas  of  the  morning  of  a  December  day,  and  that  they  had  been 
drafted,  copied  fair,  signed,  sealed,  executed,  witnessed,  and  one  of 
them  actually  delivered  to  Ranee  Shibessuree,  by  one  or  one  and  a  half 
pahars  on  that  morning,  that  is  to  say,  by  9  or  10  o'clock. 

**  This  I  believe  to  have  been  simply  impossible.  Take  the  katritya* 
bhararpanpatra  alone.  This  document,  after  prefatory  matter, 
first  recites  the  grant  of  permission  to  adopt  to  Ranee  Shibessuree  ; 
aecondly,  confers  upon  Ranee  Kishtomonee,  in  the  most  comprehensive 
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1873  terms,  the  entire  control  over  the  son  to  be  adopted  during  his  minority 
Rajah  Chun-  with  the  right  of  managing  and  maintaining  his  interest  in  and  oyev 

BoT        every  description  of  property  which  the  Rajah  possessed  i  thirdly,  a 

KcMiAB      proviso  that  on  her  demise  snch  control  and  authority  was  to  be  vested 

^^S)?^'^^  in  Ranee  Shibessurree  ;  fourthly,  a  direction  that  the  estates  were  to  be 

^     placed  under  the  manaseraent  of  the  Court  of  Wafds,  hut  that  after 

GOLLKCTOR  or 

HooRSHBDA-  payment  of  the  Government  demands,  the  whole  profits    were  to  be 

BAD 

V,  expended  by  the  Ranee  at  her  discretion  ;  flflhly,  a  proviso  that  in  any 

Shtbrssi^eb  ^^^  Ranee  Shibessuree  was  not  to  receive  more  than  Rs.  200  a  month 
Dabba.  fQ|.  ^ef  personal  expenses,  the  remaining  profits  being  devoted  to 
religions  worship,  &c.  ;  sixthly,  that  on  the  son  doming  of  age,  every- 
thing should  come  into  his  hands  ;  seventhly,  reserving  from  the 
control  of  the  Court  of  Wards,  certain  mehals  which  the  Ranee' 
was  to  retain  for  life  (after  her,  the  Ranee  Siiibessuree,  the  adopted 
son  in  succession),  the  proceeds  to  be  expended  for  the  benefit  of 
the  deceased  ;  eighthly,  a  direction  that  a  mortgage  on  the  said 
mehals  was  to  be  paid  off  out  of  the  proceeds  of  the  remaining 
estates  nnder  the  Conrt  of  Wards  ;  ninthly,  a  direction  to  bestow  certain 
talooks  upon  his  only  daughter  with  a  view  to  her  marriage,  if  the 
Ranee  should  think  proper,  and  provision  that  the  said  dnugiiter  shpuld 
in  the  meantime  have  maintenance  ;  tenthly,  a  recital  of  the  adjustment 
with  Kasseecomol  Chnckerbutty  abovementioned,  and  a  declaration  that 
the  said  adjustment  was  in  the  hands  of  the  devisor's  wife,  and  was 
not  to  be  part  of  the  minor's  estate ;  eleventhly,  a  grant  of  certain 
talooks  to  his  cousins  (the  Ranee's  nephews  and  grand-nephew)  in 
consideration  of  their  indigence,  and  the  terms  thereof ;  twelfthly, 
conclusion  with  a  direction  to  produce  this  deed  as  occasion  required 
before  the  authorities,  withholding  any  power  of  alienation,  and 
binding  Ranee  Shibessuree  and  others  to  an  observance  hereof." 

The  Judge  then  went  on  to  say  that,  *^  from  all  experience  of 
native  habits  of  business,"  he  was  *^  quite  certain  that  thia  paper, 
with  its  twelve  clauses,  could  not  have  been  drafted  within  the 
time  specified  for  the  complete  execution  of  both,"  and  after 
commenting  on  certain  '^  little  internal  indications"  (peculiarities 
in  the  handwriting  and  others)  as  ''  tending  to  show  that  the 
document  was  written  by  a  person  acting  under  the  Ranee's 
direction,  and  not  at  the  Rajah's  dictation,"  he  proceeded  to 
'^  advert  to  broader  considerations  connected  with  the  tenor  of 
the  documents  themselves,  and  with  the  state  of  affairs  then 
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existing  in  the  Nattore  family,*'  comparing  the  probabilities  on       1872 
both  sides  in  the  following  passages  : —  Rajah  Chun- 

o   r  o  ^  DERNATH 

'^  Oa  the  one  hand,  we  have  the  family  instinct  of  adoptioD,  the         Rot 

mm 

relation  of  son  to  mother,  that  of  muntra  siahya  (disciple)  to  guru^  the      Kooab 
fact  of  the  Maharanee's  known  capacity  for  business,  coupled  with  Sbibes-  ^^'^^^^^^ 
Burree's  comparative  youth  and  inexperieuce,— -all  these  are  undoubted,  ^.     '^^ 
and  tell  strongly  in  favor  of  the  plaiutiflP.  Moobshboa- 

*'  On  the  other  hand,  we  must  consider  the  altered  position  of  the  r. 

Rankk 

family  (looking  upon  Grobindchunder  merely  as  the  zemindar  of  Nattore,  sbibessdrsb 
and  not  as  a  Hindoo  generally),  the  rupture  between  him  and  the  I>^ba« 
Banee,  which,  after  consideration  of  the  whole  evidence,  I  am  satisfied 
was  never  healed  before  the  Rajah's  illness*  The  frightful  defamation 
of  his  character  to  which  she  had  resorted,  and  the  bitterness  occasioned 
by  bis  successful  suit  and  ejectment  of  her  from  the  estates  ;  the  long 
cessation  of  intercourse  between  them  ;  the  Rajah's  unquestioned  affec- 
tion for  his  wife,  who  was  already  the  mother  of  one  child  by  him,  and 
might  quite  possibly  bear  another ;  the  absence  of  any  proof  that 
Ranee  Sliibessuree  was  wanting  in  capacity,  and  the  notorious  fact 
that  the  old  Ranee  played  into  her  own  kinsfolks'  hands,  together  with 
his ^  own  recollections  of  the  difficulty  of  getting  her  out  of  possession 
when  the  proper  time  was  come ;  these  curcumstances,  I  think,  are 
entitled  to  equal  or  nearly  equal  weight  with  those  alleged  for.  the 
plaintiff.  But  beyond  all  these  are  the  considerations  connected  with 
what  took  place  after  the  alleged  execution  of  those  deeds. 

**  The  Rajah  is  universally  represented  as  a  man  of  superior  ability. 
He  was  acquainted  as  well  with  ordinary  business  forms  as  with  the 
nsages  of  his  family.  I  think  it  incredible  that,  after  having  made  such 
dispositions,  as  he  is  now  represented  to  have  made,  he  should  have 
passed  through  the  sndder  station  of  his  own  district  without  making 
a  communication  of  any  sort  to  the  authorities. 

« 

''It  would  have  been  neither  strange  nor  unreasonable  if  he  had 
Bought  an  interview  with  the  Zillah  Judge  or  Collector  to  communicate 
verbally  a  matter  of  such  vital  importance  to  his  family.  Either  of 
those  officers  I  am  sure  would  willingly  have  gone  to  his  lodging  to 
receive  from  him  this  communication.  Or,  if  indisposed  to  that  step,  it 
would  have  bf>en  simpler  still  to  direct  his  agent  there  to  present  a 
petition  in  Court  or  office  notifying  the  circumstance.  This  petition 
might  have  been  signed  by  the  Rajah  himself,  or  by  the  mooktear 
under  his  general  power,  and  must,  nnder  the  circumstancesi  have  been 
free  from  all  anspieion. 
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1872  *'It  ifl  incoDceivable  that  the  Banee  herself,  apon  the    death  of 

Bajah  Chon-  Gobindchunder,  flDdiog  herself  in  possession  of  this  docament,  herself  a 

^QY         shrewd  experienced  woman,  versed  in  cases  of  this  sort,  snrroanded  by 

K<^AR       experienced  advisers,  should  not  have  immediatelj  made  a  comniunica- 

GoBiMDHATH  tioD  to  the  Collcctor  or  Jadge  of  Moorshedabad  with   the  view  of 
Boy.  ° 

—        giving  the  earliest  publicity  to  the  Rajah's  death  and  to  his  dying  wishes. 

MooBSHBDA-       "It  is  improbable  in  the  last  degree  that  if,  as  alleged,  she  broke  ap 

^^J^         the  Rajah's  private  seal  before  she  left  Sydabad,  she  should  not  have 

Shibi^surex  ''^P^''*®^  ^^  ^^^^  *^  *^®  '^^*1  authorities,  producing  the  broken  seal  in 
Dabka.       testimony. 

"  This  I  look  upon  as  a  figment  introduced  to  heigliten  the  picture 
and  to  guard  beforehand  against  an  hypothesis  of  the  deeds  having 
been  subsequently  prepared.  It  may  be  said  the  Ranee's  distress  and 
the  suddenness  of  the  thing  prevented  her  from  taking  this  pre- 
caution. I  say  the  thing  is  inconceivable  ;  Gobindchunder  was  not  her. 
own  son  ;  all  the  Hindoo  shatters  combined  cannot  raise  the  ceremony  of 
adoption  to  a  level  with  the  natural  tie  between  a  woman  and  her 
offspring.  The  tie  of  association  and  education  had  been  broken  by 
material  injuries  and  by  the  saying  of  things  that  can  rarely  be 
forgiven  ;  the  conjuncture  was  not  n^w  to  her,  and  she  had  time  for 
reflection.     The  omission  is  therefore  unaccountable. 

^'.The  wonder  is  increased  when  we  find  that  she  passes  through 
Bampore  Baulleah,  still  without  a  word  to  local  authorities,  or  even  to 
any  person  of  note  at  the  sudder  station,  and  that  she  continues  for 
six  weeks  absolutely  silent  on  the  subject 

*^  At  the  end  of  that  Ume  she  petitions  the  Collector.  It  is  by  no 
means  clear  that  she  filed  the  document  with  that  petition,  for  her 
subsequent  application  for  its  return  does  not  specify  it  as  having  been 
filed  with  a  petition  of  such  a  date,  and  the  document  itself  bears  no 
indications  of  having  been  in  the  Collector's  office  at  all.  This  may  or 
may  not  be  the  practice  of  that  office,  there  is  no  evidence  on  the 
point,  and  I  think  it  immaterial.  Six  weeks  in  such  a  case  appears  to 
me  as  serious  a  delay  as  six  months,  for  the  more  unusual,  and 
altogether  improbable,  the  arrangements  on  the  Rajah's  part  might  be, 
the  more  cogent  was  the  necessity  for  their  publication.  And  on  this 
point  I  think  the  evidence  of  Harradhun  Sanyal  deserving  of  attention. 
This  man  is  a  mooktear  of  the  better  class.  He  has  served  alternately 
one  or  other  branch  of  the  Nattore  family  for  some  thirty  years, 
and  was  in  the  Rajah's  service  at  the  period  of  his  death.  He  declares 
that  he  saw  the  Rajah  on  his  way  to  Sydabad,  and  the  Ranee  on  her 
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waj  thence  to  Nattore,  and  he  emphatically  repudiates  the  belief  t&at         1872 
these  documents  were  then  in  existence.    He  had  interviews  with  Rajah  Chum- 

DBRNATH 

them  both,  and  spoke  to  the  Rajah  on  this  particular  subject."  Soy 

He  concluded  by  commenting  unfavorably  on  the  manner  in       kooar 
which   Anundnath   Roy  gave  his  evidence^   and  holding  that        bqt. 
Gobindchunder  did  not   execute  the   documents  of  the   25th  oollbctor  of 
Aughran  1243  (9th  December  1836).  '  ^'^^^^' 

Maharanee  Kishtomonee  and  Gobindnath   appealed  In  both       j^J^bb 
cases ;  Anundnath  Roy  appealed  against  that  part  of  the  decree  Shmkssurke 
establishing  two  of  the  deeds  of  gift^  and  the  Court  of  Wards 
appealed  as  to  that  part  which  pronounced  against  tlie  other 
deeds. 

The  High  Court  (Steer  and  Seton-Karr,  JJ.)  on  the  30th  April 
1863  reversed  the  decision  as  to  the  adoption,  and  as  to  the  deeds 
of  gift  they  pronounced  in  favor  of  one  only. 

The  High  Court,  after  going  through  the  evidence,  summed 
up  the  whole  in  the  following  way  : — 

**  The  direct  evidence  is  really  as  good  as  we  can  expect,  considering 
the  length  of  time  that  has  elapsed  since  the  Bajah's  decease.  The 
state  of  the  Rajah's  mind  and  body  is  conclusively  shown  to  be  such  as 
would  permit  of  his  attention  to  business.  The  signature  is  that  of  a 
man  somewhat  weak.  There  is  no  physical  obstacle  whatever  to  the 
preparation  of  the  deeds  within  the  time  specified.  The  terms  and 
provisions  of  the  larger  deed  are  not  more  than  could  have  been  drawn 
out  by  a  sharp  man  of  business  acquainted  with  the  property  and  with 
the  position  of  the  members  of  the  family  at  such  a  crisis  in  one  night 
at  his  master's  bidding.     The  reconciliation  of  son  and  mother  is  just  * 

what  we  might  expect^  and  the  disposition  of  the  property,  including 
the  various  bequests,  is  not  inofficious,  and  if  any  one  was  in  reality 
prejudiced,  that  person  is  the  widow,  who  has  remained  consenting  and 
silent.  The  eai'ly  publicity  of  the  deeds  before  the  authorities  is  a 
strong  argument  in  their  &vor,  and  the  delay  of  Anundnath  with  his 
admitted  knowledge  and  his  habitual  residence  within  the  very  precincts 
of  the  Nattore  rajbaree,  as  disclosed  by  the  suit  regarding  the  17 
bigahs,  is  utterly  inconsistent  with  his  genuine  belief  in  the  fabrica- 
tion of  the  document  and  in  the  validity  of  his  own  claims.  The 
histoiy  of  the  family,  the  prevalence  of  adoption  in  the  same,  the  remark- 
able ability  displayed  by  the  wives  of  Rajahs  in  successive  generations, 
and  the  position  of  the  Various  parties,  are  all  powerful  arguments, 

13 
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^^^        which  add  weight  to  the  others,  and  which  lead  us  to  place  implicit 
Rajah  Chon-  confidence  in  th6  two  deeds  which  form  the  Bubject  of  thie  protracted 

DBRMATH  •*  *^ 

Roy        contest." 

KooAB         The  unsuccessful  parties  then  appealed  to  Her  Majesty  in 
Roy.       Council,  and  the  appeak   were  ordered  to  be  consolidated  and 
Collar  op  heard  together. 

^^^^^^^'  The  matters  then  stood  thus :— Chundemath  (Anundnath 
Ranee  having  died)  sought  to  reverse  the  decision  as  to  the  adop* 
^^dIbba''""  tion  and  as  to  the  one  deed  of  gift :  the  Collector,  as  represent- 
ing the  Court  of  Wards,  and  Kasseesoondree,  sought  also 
to  declare  the  adoption  invalid,  and  to  have  all  the  deeds  of  gift 
declared  valid,  while  Maharanee  Shibessuree  Dabea  (who  had 
become  a  plaintiff  on  the  death  of  Maharanee  Kishtomonee)  and 
Brojosoondree  Dabea  (as  the  widow  of  Gobindnath,  who  had 
also  died)  sought  to  support  the  decree  of  the  High  Court. 

As  the  question  of  adoption  was  one  with  which  the  Govern- 
ment had  comparatively  little  to  do,  the  committee  heard  the 
appeal  of  Chundernath  first. 

Mr.  Fields  Q.C.,  and  Mr.  Doyne  for  Chundernath. 

Sir  J?.  Palmer f  Q.C.,  Mr.  Leith,  and  Mr.  Peterson  for  the 
Banees. 

Mr.  Forsyth,  Q.C.,  and  Mr.  Merivale  for  Government. 

The  Counsel  for  the  appellant  relied  on  the  judgment  of  the 
^  Zillah  Judge  as  being  complete  and  masterly. 

Their  Lobbshifs  of  the  Judicial  Committee,  having  heard 
the  arguments  of  the  learned  Counsel  on  the  issue  as  to  the 
adoption,  gave  the  following  judgment: — 

In  these  appeals  the  title  to  the  succession  to  the  large  and 
ancient  raj  of  Nattore,  on  the  death  of  the  Bajah  Gobindchunder, 
is  involved,  and  it  has  been  thought  convenient  to  detetmine 
it  before  proceeding  to  deal  with  the  other  questions  in  the  suits. 

The  issue  raised  on  the  title  is  whether  Gobindnath,  the 
respondent,  is  entitled  to  the  succession  as  a  son  by  adoption  of 
the  late  Bajah  Gobindchunder.  The  adoption  was  made  by  his 
widow  Shibessuree,  and  tlie  power  to  ntake  it  is  alleged  to  have 
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been  given   by  a  deed  (anumatipatra)  executed  by.  the  late         1872 
Bajah  on  the  eve  of  his  death.     He  is  alleged  to  have  made  at  Hajah  Chu^- 

,     ,  ,  DKRNATH 

the  same  time  another  deed   {katrityapatrd),  giving  his  mother        Roy 
Eiishtomonee,  or  rather  his  adoptive  mother^  the  management       Kooar 
during  the  infancy  ;  and  the  whole  question   on  this  issue  turns        Rot.^ 
upon  the  validity  or  invalidity  of  these  two  deeds.  Collector  of 

Their  Lordships  do  not  think  it  necessary  to  go  into  the  m^^««="^- 
history  of  the  long  and  complicated  litigation  which  has  arisen       ranbe 
out  of  this  succession^  though  parts  of  it  may  be  incidentally  SniBEsauREE 
referred  to ;  and  the  general  facts  which  introduce  the  period 
when  these  deeds  were  executed  are  few. 

It  appears  that  Gobindchunder  died  in  1836^  having  the  raj 
in  full  right  and  possession. 

He  died,  leaving  his  mother  Kishtomonee,  his  wife,  who  was 
then  about  the  age  of  20,  and  an  infant  daughter  about  two 
years  old ;  and  it  is  material  to  bear  in  mind  this  state  of  his 
family  in  weighing  the  presumptions  which  arise  from  the  sub- 
sequent conduct  of  the  parties. 

The  Sajah  Gobindchunder  had  himself  been  adopted  into  this 
family  by  Kishtomonee  in  the  year  1814,  and  he  came  of  age  in 
1829.     During  his  minority,  Kishtomonee  managed  the  property, 
and  there  were  disputes  between  the  Bajah  and  his  adoptive 
mother,  which,  when  he  came  of   age,  led  to  what  has  been 
called   by  the  learned  Counsel  for  the  appellant  exasperated 
litigatioD.     There  can  be  no  doubt  that  there  was  fierce  litiga- 
tion between  the  mother  and  the  adopted  son.    In  that  litigation 
insults  were  heaped  by  one  upon  the  other ;  and  the  fair  result 
of  the  evidence  seems  to  be  that  they  continued  for  a  consider- 
able time  in  a  state  of  hostility.     From  conversation  held  with 
the  Bajah  himself,  it  appeared  that,  only  a  short  time  before  his 
death,  he  was  not  on  visiting  terms  with  his  mother.     She  had 
left  the  palace  at  Nattore,  and  had  gone  to  live  at  Sjdabad,  on 
'the  other  side  of  the  Ganges.    But,  although  that  state   of 
hostiljity  between  mother  and  son  is  proved  beyond   all  dispute 
by  the  evidence,  it  is  also  proved,  and  with  equal  certainty  to 
the  minds  of  their  Lordships,  that  on  the  eve  of  his  death  the 
Bajah  became  sincerely  desirous  of  seeing  his   mother,  and 
becoming  reconciled  witfi  her.     He  was  taken  ill  some  few  days 
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1872        before  the  9th  of  December.     On  the  9th  of  December,  or  as 

• 

Bajah  Chuh-  one  witness  says,  on  the  day  before  the  9th,  he  was  told  that  his 

^OT        illness  was  serious;  and  on  the  morning  of  the   9th,  when 

KooAR      several  family  physicians  were  present,  when  one  of  his  relatives, 

GOBINDNATH  .  ^     *      •'  j.^ 

Rot.        Hurishpursad,  the  father  of  his  young  wife,  was  also  present, 

GoLLBCTOR  OF  the  evidence  is  that  the  deeds  which  are  now  in  dispute  were 

BAD        executed,  attested,  one  by  nine,  and  the  other  by  eleven  witnesses, 

Raneb      a^^  ^6  deed  of  adoption  (anumatipatra)  given  by  the  Bajah 

®"™Bg^"""  to  Hurishpursad.   who  at  once  delivered  it  to  his  daughter, 

the  Rajah's  wife,  who  was  behind  the  screen  in  the  same  room. 

The  other  deed  the  Bajah  put  in  his  seal-box,  intending  himself 

to  take  it  to  his  mother. 

The  direct  evidence  of  the  execution  of  the  deeds  is  that  to 
which  attention  should  first  be  called;  and,  of  course,  if  that 
evidence  fails  to  establish  that  those  deeds  were  executed,  the 
case  of  the  respondent  must  fail. 

Their  Lordships,  having  given  very  careful  consideration  to 
the  evidence  in  this  case,  have  come  to  the  conclusion  that  the 
judgment  of  the  High  Court  is  perfectly  right ;  that  there  is 
direct  evidence  of  the  execution  of  the  instruments,  which  is,  if 
not  so  clear  as  to  remove  all  doubt,  at  least  so  satisfactory  that, 
in  the  absence  of  contrary  evidence,  or  very  strong  presump- 
tions to  the  contrary,  it  ought  to  prevail.     Their  Lordships  also 
think  that,  whilst  the  direct  evidence  is  satisfactory,  the  pre- 
sumptions which  exist  on  the  one  side  and  on  the  other,  when 
they  come  to  be  weighed,  very  strongly  preponderate  in  favor 
of  the  execution  of  these  deeds.     Several  witnesses  have  been 
called  who  were  present  when  these  deeds  were  executed  ;  and 
in  considering  the  witnesses  who  were  called,  and  the  absence 
of  witnesses,  the  length  of  time  which  had  elapsed  from  the 
period  when  the  deeds  were  executed  to  the  time  of  the  inquiry 
must  be  borne  in  mind.     The  deeds  were  executed  in  December 
1836,  and  these  witnesses  were  examined  before  Mr.  Jackson 
in  1860,  25  years  after  the  event.     It  is  unnecessary  to  say 
which  of  the  parties  is  responsible  for  the  delay.     Undoubtedly, 
when  the  conduct  of  Anundnath  comes  to  be  considered,  there 
will  appear  considerable  delay  on  his  part ;  but  without  casting 
the  responsibility  of  that  delay  on  the  one  side  or  the  other. 
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the  fact  of  the  delay  is  certainly  important  when  we  come  to        1872^ 
consider  the  evidence  which  was  given,  and  that  which,  if  the  R^jah  Cwuir- 
case  had  been  heard* at  an   earlier  period,   might   have  been         ^^^ 
expected   to  be    given.     Of   the    witnesses    who    have    been       Kooar 

1 1      1  .    1  '      n  •  11  1  1  GOBINDNATH 

called,  without  adverting  to  the    others,  three   appear  to   be        Hoy. 
in  a  respectable  position  in  life,  and  one  of  them  is  a  witness,  Collector  op 
whose  interest  is   apparently   opposed   to  the   deeds  supposed       ^bad 
to  have   been   forged,   and  which   he  must,  if  he  is   saying       ranbb 
that  which  is  untrue,  be  assumed  to  have  assisted  in  fabricating,  ^"i^'*^^"*" 
This  witness,   Hurishpursad   Boy,  was  an  old  man  when  he 
was  examined,  and  the  father  of  Shibessure'e,  the  widow  of  the 
Bajah.  He  says  he  was  present  when  these  deeds  were  executed. 
He  gives  a  long  account  of  the  way  in  which  it    was   done, 
and  he  gives  the  names  of  the  writers.     He  says  : — "  Bhoyrub 
Sircar  wrote  the   anumatipatra,  and  Kistodhone    Mozoomdar 
wrote  the  katrityapatraJ^^    Both  these  persons  are  dead.     He 
also  giyes  us  the    name    of   the    officer    of   the    Bajah    who 
drew    the    will,    Hurishchunder  Khan,  who  appears  to  have 
been  the  chief  dewan  in  the  Bajah's  house,  and  therefore  a 
person   very  likely  to  have  been   consulted.      Hurishchunder 
Khan  prepared  the  deeds  and  read  them  over.     If  this  witness 
is  to  be  believed,  Hurishchunder  Khan  read  them  over  to  the 
Bajah,  then  they  were  executed,  and  one  delivered   to  Hurish- 
pursad  himself  to  be  given  to  his  daughter  in  the  way  which 
has  been  already  described.     In  addition  to  that  witness,  there  is 
Needanchunder  Boy,  a  cousin  of  the  Bajah  living  with  him,  and 
therefore  a  person  who  would  naturally  be  present  upon  an  occa- 
sion  of  this  kind,   and   Monmohun,  the  court  physician,   one 
of  the  numerous  doctors  who  were    in  attendance   upon  the 
Bajah.     Those   witnesses  were  not  subscribing  witnesses ;  and 
undoul)tedly   that  which  is  least  satisfactory  in  this  part  of 
the   case    is    that  these   respectable    persons   were  not   sub- 
scribing witnesses,    and    that    only  one    subscribing    witness 
was   called  upon  the  inquiry  in   1860.     But  it  appears  that, 
upon   a  trial  which   took  place  before  the  Principal   Sudder 
Ameen,  in  the  year  1852,  two  attesting  witnesses  were  called. 
The  deposition  of  one  of  them  has  been  read,  and  the  other  (to 
adopt  the  phrase  used  at  the  bar)  has  in  some  way  dropped  out  of 
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Ji87g        the  record.     It  appears  to  have  been  the  deposition  of  one  of  the 

Rajah  Cbuk-  phvsicians.     Other  witnesses  had  died  before  the  inquiry  in  1860. 

i^^        Therefore^   their   Lordships  find    a    considerable    number    of 

Vm 

KooAR      witnesses  called  to  prove  the  execution  of  these  documents.    They 

GoBIHDN  ATH 

Rot.        do  prove  them  in  the  most  direct  way,  and  if  any  credit  is  to 

CoLLRcroB  OF  bo  givcu  to  their  evidence,  these  deeds  were  executed  by  the 

ooMHKDA-  jgj^jj^ij^  j^jj^  ^^Q  ^f  them  was  delivered  by  his  own  hand  to 

R^^  Hurishpursad. 
^"p^^""  On  the  othet  side  there  is  no  direct  evidence,  but  it  is  sought 
to  impeach  this  testimony  in  favor  of  the  deeds  by  admissions 
which  were  supposed*  to  have  been  made  by  the  Bajah  himself 
and  by  his  mother  the  Sanee  Kishtomonee  about  the  time  when 
it  is  supposed  that  these  transactions  took  place.  The  Rajah  him- 
self expressed  lus  desire  to  be  carried  to  the  Ganges  to  die.  His 
mother  lived  near  the  Ganges.  In  the  course  of  his  journey, 
which  apparently  was  a  journey  of  about  60  miles,  he  stopped 
at  Rampore,  and  there  he  was  seen  by  a  witness,  Harradhun 
Sanyal,  mooktear,  who  from  his  own  statement  had  been 
employed  by  several  members  of  this  family  in  transacting  their 
legal  business.  His  evidence  appears  in  the  second  record,  and 
he  is  the  only  witness  called  by  the  appellants  whose  evidence 
goes  very  seriously  to  impeach  the  testimony  as  to  the  execution 
of  the  deeds.  It  is  no  doubt  very  important,  and  is  entitled  to 
be  very  carefully  considered,  because,  undoubtedly,  if  what  he 
says  is  taken  literally  and  is  true,  it  is  difficult  to  suppose  that 
the  Rajah  had  executed  these  two  deeds  before  he  had  started 
on  his  journey.  He  says  he  saw  the  Rajah  at  Rampore  and 
had  a  conversation  with  him ;  and  he  says: — *'  I  told  the  Rajah 
that  you  are  unwell,  you  give  a  permission  for  holding  of  the 
house ;  upon  which  he  told  [me],  ^  I  have  an  intention  of 
giving  permission.  It  is  not  written.  I  cannot  do  so  until 
I  see  my  mother.  I  will  go  to  the  banks  of  the  Ganges. 
Get  a  boat  for  me.'  Upon  which  I  told  him,  '  You  present 
a  petition  intimating  the  said  permission.'  He  said,  'Let 
me  go  to  my  mother  and  I  write  it.  There  is  no  need  of 
giving  any  information.  Get  me  a  boat  and  cross  me  over.'  " 
Undoubtedly,  if  that  evidence  is  entitled  to  credit  and  to  be 
entirely  relied  on,  it  is  inconsistent  with  the  execution  of  the 
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deeds  having  then  taken  place.     But  there  are  various  circum-        i^^ 
stances  whic  h  tend  to  impeach  this  evidence.    Harradhun  Sanyal,  **^i"  ?"^" 
it  appears  from  his  own  statement,  had  quarrelled  with  Kishto-        Roy 
monee :  she  had  in  some  way  withdrawn  her  confidence  from       Kooar 
him,  and  he  admits  that  he  then  took  part  with  Kajah  Anund-        Rot. 
nath.     But  what  appears  still  more  to  throw  doubt  upon  his  collector  op 
evidence  is  this :    he  says  that,  although  he  had  had  this  all-        bad^'^^' 
important  conversation  with  the  Rajah,  upon  the  question  which      rareb 
must  have  agitated  the  family  for  many  years,  although  he  was  ®"™bba^"" 
acting  for  Anundnath  and  in  constant  communication  with  him, 
he  never  told  him  of  this  conversation  until  after  the  commence- 
ment of  this  suit     That  does  appear  to  be  utterly  incredible, 
and  to  throw  not  only  doubt  but  discredit  upon  his  testimony. 
It  is  also  to  be  observed  that,  even  if  that  testimony  be  true, 
and  although,  if  the  Rajah  is  assumed  himself  to  have  been 
sincere,  his  expressions  indicate  that  the  deeds  had  not  been 
executed,  yet  it  is  possible  that,  as  he  had  not  employed  this 
man  in  preparing  them,  he  might  not  for  that  reason  or  for 
others  have  chosen  to  tell  him  of  what  he  had  done.    Again, 
supposing  the  evidence  if>  be  entitled  to  any  credit,  two  circum- 
stances appear  from  it  extremely  favorable  to  the  case  of  the 
respondent;  one  is  that  the  Bajah  had  the  intention  to  give 
the  power  of  adoption  to  his  widow ;  and  the  other  is  that  he 
was  going  to  see  his  mother ;  and  from  his  expressions,  as  given 
by  this  witness,  it  is  plain  that  he  was  going  not  only  to  see  but 
to  consult*  her,  and  act  according  to  her  advice  and  wishes. 
Those  two  circumstances  are  strongly  in  favor  of  the  presump- 
tions of  intention  on  which  the  respondent  relies. 

A  great  deal  of  evidence  appears  to  have  been  given  in  the 
suit  before  Mr.  Jackson,  to  show  that  Kishtomonee  and  Sbibes- 
suree  had  fabricated  these  deeds,  in  order  to  compromise  a 
quarrel  between  themselves.  The  learned  Counsel,  Mr.  Field, 
who  very  fully  and  strenuously  argued  this  case,  has  not 
ventured  to  rely  upon  that  evidence.  His  main  support  was 
the  judgment  of  Mr.  Jackson,  and  as  Mr.,  Jackson  himself  did 
not  believe  that  story,  Mr.  Field  probably  exercised  a  wise 
discretion  in  not  relying  upon  it.  But  it  is  perfectly  plain  that 
the  appellants  had  set  up  a  case  of  fabrication  of  documents^ 
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1872        which  entirely  broke  down  and  failed  to  obtain  credit     The 


Rajah  Chun-  endeavour  to  do  80,  and  in  a  very  systematic  way,  throws  great 
Roy        discredit  upon  the  whole  of  their  case. 

KooAR  Anundnath  himself  was    examined,  and  it  appears  to  their 

Roy.        Lordships,  as  it  did  to  the  High  Court,  that  his  evidence  is 

CoLLKCTOR  OF  vcry  strougly  in  favor  of  the  validity  of  these  deeds,  because 

^bad'^^    it  appears  that  he  recognised,  by  the  giving  of  presents,  both  the 

Ranbb      adopted  children.     He  recognised  the  two  sons  who  were  in 

^"dabba^""  succession  adopted ;  and  the  only  way  in  which  he  gets  rid  of 
that  damaging  fact  is  by  saying  that  he  was  not  aware  that 
they  were  adopted  under  a  valid  power  given  to  the  widow. 
He  says  he  thought  they  were  merely  children  about  the  house 
brought  up  by  Shibessuree:  but  their  Lordships  think  that 
such  an  explanation  is  , entirely  incredible.  He  was  living  in 
the  palace  at  the  time  the  Bajah  died.  These  deeds  had  been 
publicly  notified  to  the  Collector,  and  had  been  filed.  He  must 
have  known  of  the  deeds  and  of  the  attesting  witnesses  to  them ; 
and  to  suppose  that  this  gentleman  believed  that  these  children 
had  not  been  adopted  is  really  impossible.  A  letter  was  put 
in  evidence  when  he  was  examined,  which,  if  it  be  genuine,  is 
decisive  to  show  that  he  treiated  the  first  child  as  the  legally 
adopted  son  of  Gobindch under.  The  letter  is  this: — ^^  Having 
received  the  letter  conferring  blessings,  I  cannot  express  the 
mental  agony  I  feel  on  hearing  the  news  of  the  de&th  of  my 
brother's  son.*'  Nothing  can  be  more  precise  tha^^at  expres- 
sion. In  the  mind  of  a  Hindu,  when  it  was  useaj  it  must  have 
been  perfectly  clear  that  the  child  who  was  just  dead  could 
only  be  his  ^^  brother's  son"  by  a  legal  adoption.  There 
could  have  been  no  adoption  in  this  case  by  the  widow,  unless 
by  virtue  of  deeds  executed  by  the  Bajah  before  his  death. 
A  question  was  made  whether  that  letter  was  really  Anund- 
nath's  writing  or  not.  The  evidence  seems  to  be  in  favor  of 
its  authenticity.  Mr.  Jackson  says  he  only  faintly  denies  it. 
He  was  examined  before  that  Judge,  who  had  an  opportunity  of 
seeing  him.  The  other  circumstances  referred  to  in  the 
examination  go  a  long  way  to  show  that  it  was  a  genuine  letter. 
A  nan  would  not  ^*  faintly  deny"  such  a  letter  if  he  could  have 
denied  it  honestly ;  and  the  faintuess  probably  arose  from  the 
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feeling  that  he  could  not  with  a  safe  conscience  say  that  it  was        i872 
not  his  own  letter.  Rajah  Chuk- 

DEKRATH 

Upon  the  whole  of  the  evidence,  therefore,  which  their  Lord*         ^^^ 
ships  have  considered,  but  to  which  it  is  not  necessary  to  advert       Kooar 

,  ,  ,  .  ,      ,         Gobindnath 

m  all  its  parts,  their  LiordsQips  have  come  to  the  conclusion        Roy, 
already   intimated.     But  this  case  has'  arrived  at  its  present  Collrctor  of 
stage,  and  the  litigation  has-been  prolonged,  not  so  much  by  the         2a™^" 
resjilt  which  ought  to  be  drawn  from  the  evidence  given  on  both       raneb 
sides  directly  applicable  to  the  facts,  as  from  this,  that  the  learned  ^"'^abka!"' 
Judge,   Mr.   Jackson,   direw  from  circumstances  not  given  in 
evidence  in  the  case,  and  from  general  knowledge,  inferences  and 
presumptions  hostile  to  the  direct  evidence.     It  appears  to  their 
Lordships  that  some   of   those   inferences  are   of   a  strained 
character,   and   some  of  the   presumptions   unsound ;   but  the 
Judges  of  the  High  Court,  who  went  very  carefully  through  the 
evidence,  have  disposed  of  those  inferences  and  presumptions  to 
a  considerable  extent,  and  have  made  presumptions  from  the 
evidence  with  which  their  Lordships  are  very  much  disposed  to 
agreci 

The  main  presumption  which  has  been  relied  on  in  favor  of 
the  appellants  against  the  deeds  arises  from  the  state  of  feeling 
which  existed  between  his  mother  Kishtomonee  and  the  Bajah. 
Undoubtedly  that  state  of  feeling  is  entitled  to  be  considered. 
It  has  already  been  stated  that  it  existed.  But  there  is  surely 
nothing  contrary  to  the  ordinary  workings  of  human  nature  in 
the  supposition  that,  on  the  eve  of  his  death,  he  was  desirous  of 
reconciliation,  and  that  an  entire  revulsion  of  feeling  had  come 
over  him.  It  is  said.  Why  should  he  entrust  the  management  of 
this  important  raj  to  his  mother,  who  had  managed  it  so  much  to 
his  own  dissatisfaction.?  It  appears  that  the  dissatisfaction  was  that 
she  preferred  to  manage  it  herself,  and  would  not  let  him  have 
the  control  of  it ;  and  he  may  have  thought  that,  when  he  left  a 
young  wife  and  an  infant  child,  the  mother,  who  was  so  perfectly 
capable  of  managing,  was  the  best  manager  wliom  he  could 
select.  But  that  he  did  desire  reconciliation  and  was  anxious 
to  consult  her  is  perfectly  clear ;  and  that  he  went  out  of  his  way 
when  the  hand  of  death  was  upon  him  for  the  very  purpose  of 
seeing  and  consulting  his  mother  is  equally  clear. 

14 
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1872  The  next  inference  suggested  as  hostile  to  the  deeds  arose 

Kajah  Chuw-  frQm  their  non-publication  by  the  Rajah  before  his  death,  or  by 

^<>^        Eashtomonee  immediately  afterwards.  Unquestionably  it  is  most 

KooAR      satisfactory  when  documents  of  this  kind  are  registered,  and  it 

GOBINDIfATH  "  O  ' 

Roy.        would  be  very  much  for  the  interest  of  proprietors  in  India  if. 
Collector  of  when  they  execute  deeds  giving  their  widows  after  their  death 
BAD        power  to  adopt,  they  would  take  the  precaution  to  register  the 
Raner      deeds  (I).     It  might  save  great  litigation,  which  very  frequently 
^"dawea?""  wastes  the  property  they  desire  to  preserve.     However,  it  was 
not  done  iu  this  case ;  it  was  not  com^lsory   on  the   Bajah   to 
do  it ;  and  the  time  when  these  deeds  were  executed,  the  circum- 
stances under  which  they  were   executed,  the   fact   that  the 
transaction  was  not  fully  completed  until  he  had  taken  the  deed 
of  management  to  his  mother,  and  she  had  accepted  the  trust, 
may  all  account  for  his  not  having  published  them  before  his 
death. 

Then  it  is  said,  Why  did  not  Kishtomonee,  who,  when  passing 
through  Bampore,  saw  some  of  the  old  retainers  of  the  family, 
tell  them,  and  proclaim  that  she  had  the  management?  It 
would  have  been  better  perhaps  that  she  should  have  done  so  ;* 
but  still  the  delay  in  publishing  the  deeds  was  not  very  great. 
About  six  weeks  after  the  death  of  the  Bajah,  she  presented  a 
petition  to  the  Collector,  in  which  the  two  deeds  are  referred  to, 
and  the  evidence  appears  to  be  that  they  were  then  produced  to 
the  Collector.  At  all  events,  whether  produced  or  not,  they 
were  specifically  referred  to,  and  in  the  following  June,  six 
months  after,  were  regularly  filed. 

Again  it  is  said,  and  an  inference  is  attempted  to  be  drawn 
hostile  to  the  respondent  from  the  circumstance  that  the 
adoption  of  a  son  did  not  take  place  until  six  or  seven  years 
after  the  Bajah's  death.  That  appears  to  be  explained  and 
accounted  for  by  the  circumstance  that  the  Bajah  had  left  a 
daughter.  If  she  had  lived  and  had  married  and  given  birth  to 
a  son,  that  son  would  have  become  the  representative  of  the 
family ;  he  would  have  been  able  to  have  performed  the  reli- 
gious rites  of  the  family  and  of  the  Bajah,  although  not  to  the 
same  full  degree  that  an  adopted  son  might  have  done ;  still 

(1)  See  Act  IX  of  1871,  s.  17. 
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those  circumstances  would  reasonably  account  for  the  adoption        1872 
not  having  taken  place.     Mr.  Doyne  forcibly  pointed  out  the  ^^pbrj^Jth"" 
obligation  upon  the  widow  to  act  upon  the  power  given  to  her        Koy 
by  her  husband  as  speedily  as  possible^  and  its  great  importance      Kooab 
as  a  religious  duty.     The  widow  may  have  neglected  her  duty,        Kot. 
but  the  presumption  against  the  deeds  does  not  seem  very  collector  of 
strong  from  that  circumstance ;   whereas  the  presumption  that        bad 
the  Bajah  would    leave  the  power    to  adopt  is  very  great.       ranbb 
The  stronger  the  duty  to  adopt  a  son,  the   stronger  is  the  pre-  ^^^^^^^ 
sumption  that  the  Bajah  would  not  like  to  die  without  leaving 
power  to  his  widow  to  make  the  adoption.     That  he  should  have 
postponed  it  to  the  eve  of  his  death  is  a  circumstance  that  does 
not  weigh  against  the  probability  of  the  deeds,  for  he  was  only 
of  the  age  of  24  or  25,  having  a  wife  younger  than  liimself. 

These  seem  to  be  the  presumptions  which  have  been  most 
relied  on  against  the  deeds,  but  the  presumptions  in  favor  of 
them  are  not  only  strong  but  almost  irresistible. 

The  theory  of  the  appellants  must  be  that  these  deeds  are 
forgeries,  and  if  they  are  forgeries,  Shibessuree  and  her  father 
Hurishpursad  must  have  been  engaged  in  them.  It  was  clearly 
against  the  interest  of  the  widow  that  there  should  be  an 
adoption,  for  she  would  have  been  entitled  to  the  raj  and  all  the 
property  for  life,  and  her  daughter,  if  she  had  married  and  had 
had  a  son,  would  have  continued  the  succession.  And  her 
father  certainly  could  have  had  no  interest  in  fabricating  a  deed 
which  would  give  Kishtomonee  the  management,  because  if  such 
a  deed  had  not  existed,  and  his  daughter  had  had  her  life-estate 
in  the  property,  he  would  have  been  the  natural  person,  as  her 
grotector,  to  have  had  the  management  of  it.  Therefore  the 
presumption  against  forgery,  arising  from  the  interest  of  these 
two  persons-  who  are  supposed  to  be  implicated  in  the  fabrication 
of  the  deeds,  is  very  strong. 

Then  there  is  the  presumption  to  which  allusion  has  been 
already  made,  arising  from  the  duty  to  have  a  son  by  birth  or 
adoption,  strenghthened  by  the  presumption  arising  from  the 
usage  in  this  family,  in  wliich  for  150  years,  with  only  one 
exception,  there  has  been  a  series  of  adopted  children.  It  is 
very  unlikely  that  the  late  Bajah  should  have  wished  to  drop^ 
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1^72       that  usage.     At  all  events  there  is  a  strong  probability  that  he 
Bajah  CHUN-ghould  have  desired  to  act  in   accordance  not  only  with  the 
KoY       general  law,  but  with  the  custom  of  his  own  family. 
KooAR  The  last  presumption  to  which  their  Lordships  think  it  neces- 

GOBINDNATK  «.,  ../.  ,  ,  --  ,- 

Boy.       sary  to  refer  is  that  arising  from  the  conduct  of  Anundnath 

GoLLBGTOR  OF  himsclf.     It  has  been  already  incidentally  adverted  to,  but  is  so 

ooRSHEDA-  g|.^^jjjg  ^^^  their  Lordships  desire  again  to  direct  attention  to  it 

Raiikk  ^^  ^^^  ^^^^^  ^^  their  observations.  Anundnath  was  a  man  appa- 
^DabkjT""  rently  of  wealth  and  position.  He  recognised  the  two  children 
who  were  adopted  in  succession,  and  it  is  not  until  the  year 
1849  that  he  first  comes  forward,  not  directly  to  put  forward  his 
claim,  but  to  intervene  in  another  suit  which  had  been  brought 
by  Kishtomonee,  on  behalf  of  the  adopted  son,  to  recover  some 
property  from  third  persons.  It  would  appear  from  the  proceed- 
ings which  took  place  before  the  Principal  Sudder  Ameen, 
in  which  it  is  now  said  that  the  validity  of  these  deeds 
was  in  question,  that,  if  that  was  so,  Anundnath  brought 
forward  then  no  witnesses  to  impeach  them,  and  certainly 
did  not  put  forward  Harradhun  Sanyal,  the  mooktear,  now 
his  strongest  witness.  It  seems  that  that  proceeding,  which 
was  a  suit  to  recover  property  belonging  to  the  raj,  took  this 
course ;  evidence  having  been  given  of  the  execution  of  these 
deeds  by  one  or  two  witnesses,  and  no  evidence  having  been 
called  on  the  other  side,  it  was  supposed  that  enough  had  been 
done  to  establish  the  title.  That  may  have  been  a  misapprehen- 
sion. It  may  have  been  that  the  Sudder  Dewanny  Adawlut 
were  right  in  their  first  judgment  in  thinking  that  the  matter  was 
fully  in  issue,  and  that  if  that  were  so,  sufficient  evidence  had 

/  not  been  given  to  establish  the  validity  of  the  deeds.     It  cer- 

tainly looks  as  if  the  case  had  proceeded  very  much  in  the  way 
in  which  an  ejectment  proceeds  in  this  country,  where  an  heir 
brings  an  ejectment  to  recover  possession  from  a  stranger  of 
property  belonging  to  his  estate,  he  introduces  a  prima  facie 
case,  and  unless  there  is  evidence  given  on  the  other  side,  it  is 
considered  to  be  sufficient.  However  that  may  be,  the  Sudder 
Dewanny  Adawlut  upon  review  considered  that  there  had 
been  a  misapprehension ;  that  there  was  an  issue  which  had  not 
been  properly  tried,  and  so  they  sent  the  case  down  again. 
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It  is  important  to  observe   that,  upon  that  first  inquiry,  the        1872 
trial  was  either  treated  as  one  where  primd  facie  evidence  was  Rajah  Chun- 
sufficient,  or  if  it  was  treated  as  one  where  both  parties  were  to        Ro^ 
brinff  forward  all  their  evidence,  Anundnath  did  not  bring  for-      Kooae 
ward  any  ;  and  certainly  did  not  bring  forward  the  mooktear  on       Boy. 
whom  he  now  so  strongly  relies.  Golukctor  ov 

Their  Lordships  having  come  to  the  conclusion  that  the  judg-     <^^^"^^- 
ment  of  the  High  Court  on  the  question  of  succession  is  right,      ranbb 
that  decision  will  dispose  of  the  two  appeals  of  Kajah  Chunder-  ^^^g""" 
nath  Roy.     They  will  therefore  advise  Her  Majesty  to  dismiss 
those  appeals  with  costs.     They  will  also  advise  Her  Majesty 
wholly  to  affirm  the  decree  of  the  High  Court  made  on  appeal 
in  the  suit  originally  brought  by  Anundnath  Boy,  No.  28  of 
1861,  and  also  to  affirm  the  decree  of  the  High  Court  made  on 
appeal  in  the  suit  originally  instituted  by  Kishtomonee  Dabea 
against  the  Collector  of  Moorshedabad  and  others  in  1849,  in 
which  Anundnath  Roy  intervened,  so  far  as  the  question  of  suc- 
cession is  concerned. 

Their  Lobdships  then  proceeded  to  hear  the  arguments  as  to 
the  validity  of  the  deeds  of  gift  which  were  the  principal 
questions  raised  by  the  appeal  of  the  G-ovemment. 

The  deeds  in  question  were  five  in  number,  and  were  executed 
by  Maharanee  Babanee  in  favor  of  Ranee  Joymonee  Dabea. 
It  was  admitted  that  Ranee  Joymonee  had  given  the  properties 
to  Doorgachunder  and  his  wife. 

The  deeds  were  as  follows :— - 

Deed  No.  1. 

I 

9 

To  THE  TO-BE-REMBMBERSD  BaITEE  JoTMONBE  DabEA. 

''This  hibanamah  (deed  of  gift)  is  executed  in  the  year  1205 
(1798).  I  have  certain  property  for  the  service  of  the  goda  worshipped 
by  me  at  Mamoodpore,  Kallie  Baree,  and  Gopaulpore,  appertaining 
to  Chuckla  Bhoosleah,  within  the  jarisdiction  of  the  district  of  Jessore. 
I  have  now  arrived  at  my  old  age,  and  am  desirous  of  visiting  holy 
places.  My  eldest  grandson  is  Bajah  Bissonath  Boy.  His  understand- 
ing is  unsettled.  He  is  incapable  of  managing  the  property,  and  the 
eemindary  in  bis  name  is  gradually  diminishiDg.    My  second  grandson, 
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1872        Kooar  Sheebnath  Roy,  is  a  minor  and  disobedient  to  my  commands. 

Bajah  Chuw-  Therefore,  by  neither  of  these  two  can  the  service  of  the  gods  be 

Roy        performed.    Knowing  this,  yon   are  the  wife  of  my   grandson  aftd 

Kooar       mother  of  a  son  ;  moreover,  you  are  always  employed  in  taking  care 

^^^Ror  ^'^'^  of  me,  you  will  be  able  to  conduct  in  a  very  good  way  the  service  of 

~~^        the  gods,  and  my  property  will  remain  intact.    For  these  reasons, 

MooRSHEDA-  the  worship  of  the  aforesaid  gods  and  their    debutter  pergunnahs 

BAD 

9.  (naming  them)   and  all  and   every  land   with  the  tkacurbari  in  the 

Shibbssurbb  B&id  places,  the  tanks,  ponds,  gardens,  the  ornaments  of  the  gods,  and 
Dabea.  ^YiQ  utensils  and  furniture,  and  all  the  property  appropriated  to  the 
worship  of  the  gods,  I  make  over  to  you  by  a  gift,  in  my  sound  senses. 
Having  caused  your  name  to  be  enrolled  in  the  skehaitti  (manage- 
ment of  the  sheha  or  worship),  you  will  take  possession  of  the  debutter^ 
&c.,  and  continue  to  perform  the  prescribed  worship  of  the  gods  from 
generation  to  generation.  You  have  the  power  to  appoint  a  shebaii  for 
the  worship  of  the  gods.  I  and  my  heirs  have  no  concern  with  it. 
For  this  reason  I  have  given  this  deed  of  gift,  dated  25th  Eartick 
1205  B.S."  (8th  November  1798). 

Deed  No.  2. 

To  THE  TO-BE-REUEMBERED  RaNEB  JoyHOKEE  DabEA. 

<<Thi8  is  the  deed  of  At^anama A,  year  1209  (1802).  Deed  of  gift 
to  the  elFect  that  my  auction-purchased  zemindary  Hoodda  Burranagore 
and  others,  I  in  sound  mind,  of  my  own  free-will,  having  abandoned 
my  own  interest,  make  a  gift  of  it  to  you.  By  paying  the  malguzari 
into  the  sudder,  you  will  do  virtuous  actions,  &c.,  from  the  profits. 
As  long  as  I  shall  live,  the  said  hoodda  should  remain  in  my  name. 
Aflter  my  death,  you,  by  entering  your  name  in  the  sudder,  and  striking 
out  my  name,  and  by  recording  your  name  in  Zillah  Moorshedabad 
Collectorate,  you  should  enjoy  it  with  your  son  and  grandsons,  ue,,  in 
succession.  If  at  any  time  any  heir  of  mine  should  make  any  claim, 
that  will  be  null  and  void.  To  this  effect  I  execute  the  deed  of  hiba^ 
dated  5th  Srabun  1209  B.S."  (19th  July  1802). 

Deed  No,  3. 

To  THE  to-be-eehembered  Banee  Jotkonee  Dabea. 

'^I  have  in  my  Burranagore  house  the  worship  of  the  idol  Sree  Sree 
Ishwur.  My  daughter  was  the  shebaii.  On  her  death  I  worship  at 
present.  I  am  incapacitated  now.  For  the  purposes  of  worship,  there 
is  Turrup  Beenudnugger,  &c.,  and  Beel  Ekumba  Talook,  as  also  Debutter 


VOL.  XL]  PRIVY  COUNCIL.  109 

Goopeenathpore,    &c.,  and    io    Fergannah  Sherpoor  the  chuck  and        1872 
gardens  in  Tarrup  Burranagore,  and  all  the  ornaments  of  the  gods,  as  Kajah  Chun- 
also  the  furniture  which  is  theirs  :  I  give  it  to  you  as  a  gift.     You         Rot 
will  take  possession   in    accordance   to   the  hiba.    You    will  always       Eooar 
perform  the  worship  of  the  gods  :  if  you  fail,  the  virtue  or  the.  sin  be     ^^j^^^^^ 
on  you.  :5f;  With  me  there  is  no  connection.     You  will  cause  your  name  r^^^^^^^ 
to  be  written  in   the  talooks  as  shebait  (worshipper)  in  the  Govern-  Moorsheda- 
ment  records,  and  will  always  pay  the  revenue.     Therefore  I  give  this  v. 

deed  of  gift,  the  29th  Srabun  1209  B.S."  (12th  August  1802).  Shibrssubbb 


Dabea. 


Deed  No.  4. 

To  THE  TO-BE-REMEMBERED  RaNEE  JoTMONEE  DaBEA. 

''Deed  of  gift  written  in  the  year  1209  (1802)  :  may  it  come  of  use. 
In  Burranagore  the  rajdhani  house,  and  the  mohul  tank  and  mangoe 
garden  and  jack  and  other  fruit  trees,  &c.,  and  the  buildings  of 
masonry,  &c.,  the  whole  I  give,  of  my  own  free- will,  as  a  gift  to  you. 
You  will  repair  the  house  and  garden,  and  bring  it  into  your  possession^ 
and  hold  possession  and  have  enjoyment  in  peace.  You  have  the 
power  to  make  gift,  or  to  sell  it ;  it  has  no  connection  with  me.  If 
hereafter  any  of  my  heirs  lay  any  claim,  it  is  void.  Therefore  I  give 
the  deed  of  gift,  the  12th  Bhadro  of  the  above  year"  (27th  August  1802).  ' 

Deed  No,  5. 

To  THE  TO-BE-BEMEMBERED  BaNEE  JoTMONEE  DabEA. 

''This  hibanamakf  or  deed  of  gift,  executed  in  the  year  1209 
(1802),  is  to  the  following  effect: — The  sheba  (worship)  of  Sree 
Sree  Doorga  is  mine  :  of  that  sheba,  I  had  a  desire  to  make  a 
gift  to  my  daughter-in-law,  Ranee  Sunkary.  In  the  year  1206 
(1799)  ;  for  arrears  due  from  Rajah  Bissonath  Roy,  bokras,  &c,, 
were  sold  by  auction.  At  that  time  I  purchased  it^  paying  the 
value  through  Rooddra  Chowdhry  in  the  name  of  the  goddess.  I  got 
it  once  registered  in  the  name  of  Ranee  Sunkary.  She  is  dead.  For 
this  reason  I  make  a  gift  of  the  same  sheba  to  you,  who  are  my 
granddaughter-in-lawy  of  the  entire  talook  Turrup  Kajepore,  Bhabany- 
poor,  Doorgapoor,  Anondopore,  Bokra,  Sahary,  Habaspore,  Soboral, 
and  Tarapore,  and  the  Debutter  Fazilnagore  Eoomary,  Pergunnah 
Eorarprotass,  Goysabad,  Noyangur,  DhawaBonehaut,  Goucur,  Kalfeena, 
and  Rojshahye ;  the  debutter  gardens  at  Burranagore,  consisting  of 
betel-nut^  cocoa-nut^  mangoe,  jack,  and  other  trees  -,  cows  and  buffidoes ; 
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1872         and  the  ornamentB,  &c.y  of  the  goddess  and  all  the  sluba,    Yoa   will 
Rajah  Chun-  have  your  name  registered  as  a  shebait  (manager  of  the  worship), 

DXRNATH  ,,  ,  ^      ^  ,.,,  1..  . 

Rot  and  take  possession  of  the  mehals  through  your  men,  and  continue  to 

KooAR  perform  the  worship  of  the  gods  from  son  to  graudaon,  and  so  no. 

^''"roy'!''™  For  this  reason  I  give  this  deed  of  gift,  dated  22nd  Bhadro,  in  the 

^     year  aforesaid"  (6th  September  1802). 

COI^LECTOR  OP  ^  ^  ^  * 

MOORSHKDA- 

BAD  Mr.  Forsyihy  Q.C.,  and  Mr.  MerwaU  for  the  Government. 

Raneb 

^"d!^ea?'       Sir  B.  Palmer,  Q.C.,  Mr.  Leith,   and  Mr.  Peterson  for  the 
Banees. 

Mr.   Fieldy   Q.C.^  and  Mr.   Doyne  for  Rajah    Chuudernath 
Roy. 

The  following  cases  were  cited: — Stmatun  Bysack  v.  Sree^ 
mutty  Juggutsoondree  Dossee  (1),  Bam  Sundar  Boy  v.  Heirs  of 
Bajah  Udwant  Singh  (2),  Ulder  Widow  of  Baja  Chutter  Sein  v. 
Younger  Widow  (3),  Bhowanee  Purshad  Chowdree  v.  Banee 
Jugudumbha  (4),  Banee  Shibeskuree  Debia  v.  Mothooranath 
Acharjee  (5),  and  Juggurnath  Roy  Chowdhry  v.  Kishen  Pershad 
Surmah  (6). 

Their  Lordships  having  taken  time  to  consider,  delivered 
the  following  judgment : — 
1872  Xhe  remaining  question  in  the  appeal  in  the  above  suit  relates 

'- — to   the   effect  to    be  given   to  four   out  of   five    hibanamahs 

executed  bj  the  Maharanee  Babanee  in  favor  of  Joymonee,  one 
of  the  wives  of  her  grandson  Bissonath  Roy.  The  appellants 
contend  that,  although  Gobindnath  has  established  his  title  as 
heir  by  adoption  to  Bissonath  and  to  the  raj  of  Nattore,  the 
propertied  comprised  in  these  deeds  did  not  descend  upon  him, 
because,  as  they  allege,  Joymonee  acquired  under  them  an 
alienable  estate.  It  is  admitted  that  in  point  of  fact  Joymonee 
in  her  lifetime  gave  the  properties  comprised  in  four  of  the 
above  deeds  to  Doorgachunder,  who  has  since  died,,  and  is 
represented  by  Koylaschunder  Roy,  the  minor  appellant,  and  the 

(1)8  Moore's  L  A.,  66.  (4)  4  Sel.  Rep.,  343. 

(2)  5  Sel.  Rep.,  210.  (5)  5  W.  R.,  202. 

(3)  1  Sel.  Rep.,  180.  (6)  7  W.  R.,  266. 
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property  comprised  in  one  deed  to  his  wife  Kaseesoondree^  the        1872 
other  appellant.     The  question  is  whether  Joymonee  had  power  ^^j^h  Chun- 
to  make  these  alienations.  Hot 

V, 

A  decision  hostile  to  the  yalidity  of  an  adoption  of  Doorga-      Kooar 
chunder  by  Joymonee,  under  an  alleged  authority  from  her        Kot. 
deceased  husband  Bissonath  Boy,  was  given  in  the  course  of  Collector  of 
the  protracted  litigation  referred  to  in  the  record :  so  that  he  ^^^^^^' 
must  be  regarded  as  a  stranger  to  the  family  of  her  husband       raner 
Bissonath.  ^^dIZ?" 

Maharanee  Babanee,  in  consequence  of  minorities,  managed 
for  many  years  the  raj  of  Nattore,  but  the  property  comprised 
in  the  deeds  in  question  was  acquired  by  her  in  her  own  right* 
Some  part  of  it^  once  forming  part  of  the  estates  of  the  raj,  was 
purchased  by  her  at  auction-sales,  when  it  was  sold  for  the  debts 
of  Bissonath  Boy.  The  respondents  indeed  do  not  dispute  that  the 
property  was  held  by  the  Maharanee  Babanee  as  her  stridhan,  nor 
her  power  of  dealing  with  it  as  she  chose ;  but  their  contention  is 
that  she  dedicated  it  to  religious  worship  in  such  a  manner  that 
it  became  inalienable  by  Joymonee,  and  descendible  only  to  her 
heirs.  There  is  no  sufficient  evidence  that  the  idols  mentioned  in 
the  deeds  were  ancestral  or  family  idols,  or  that  the  property,  before 
the  Maharanee  acquired  it,  was  devoted  to  religious  purposes. 
The  dedication  to  such  uses,  whatever  may  be  the  nature  and 
extent  of  it,  appears  to  have  been  mad^  for  the  first  time  by 
herself,  and  she  must  be  considered  as  the  founder  of  the  endow- 
ments. 

With  regard  to  one  of  the  deeds  (No.  4),  dated  27th  August 
1802,  no  question  arises.  It  contains  no  reference  to  worship, 
and  has  an  express  power  of  alienation.  The  Courts  in  India 
have  concurred,  and  as  their  Lordships  think  rightly,  in  treating 
it  %s  an  absolute  gift  of  the  property  to  Joymonee  with  all  the 
rights  of  unrestricted  ownership. 

Their  Lordships  consider  also  that  little  difficulty  arises  with 
respect  to  another  of  the  deeds  (No.  2),  dated  19th  July  1802, 
relating  to  the  ^^  auction  purchased  zemindary,  Hoodda  Burrana- 
gore."  That  hibanamah  contains  an  absolute  gift  of  the  estate 
to  Joymonee ;  and  the  words  ^^  you  will  do  virtuous  actions,  &c., 
from  the  profits/'  do  not  appear  to  their  Lordships  to  contain 

15 
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1872        any  specific  direction  or  trust  capable  of  being  enforced.     They 
&4JAH  Chdk-  appear  to  be  simply  recommendatory  of  a  moral  duty,  and  do 
BoT       not  qualify  the  absolute  character  of  the  gifK     The  clause  *^  you 
KooAB      shall  enjoy  it  with  your  sons  and  grandsons ;  if  at  any  time 
BoT.       any  heir  of  mine  should  make  any  claim,  that  will  be  null  and 
CoLLKCTOR  OF  void,"  ought  uot  In  their  Lordships'  view  to  be  construed  as  a 
^^^^^^'  limitation  to  the  sons,  and  consequently  as  a  restraint  on  alienation. 
Ranks      ^^  ^^7  hoye  been  added  to  express  the  absolute  and  irrevocable 
'  8HIBBS8UBEB  jiaturc  of  the  gift.  The  High  Court  considered  that  the  absence  of 
an  express  power  of  alienation  led  to  the  presumption  that  the  gift 
was  limited;  and,  apparently  disregarding  their  own  rule  that  each 
deed  should  be  interpreted  by  itself,  they  infer  from  the  inser- 
tion of  such  a  power  in  the  subsequent  deed  (No.  4),  and  the 
omission  of  it  in  this  an  intention  to  restrain  alienation.     Their 
Lordships  think  that  the  subsequent  deed  cannot  properly  be 
referred  to  for  this  purpose.     If  it  had  appeared  expressly,  or  by 
reasonable  implication  from  the  contents  of  the  deeds  that  they 
all  formed  part  of  one  entire  design,  then  the  construction  of 
any  one  could  properly  be  aided  by  the  dispositions  made,  and 
the  language  found  in  the  others,  but  it  cannot  be  inferred  from 
these  deeds  that  they  are  parts  of  one  design,  or  that  they  form 
a  connected  series  to  be  construed  as  a  whole.     Their  Lordships 
consider  that  this  hibanamah  No.  2,  construed  by  itself,  contains 
an  absolute  and  unrestricted  gift  of  the  property  comprised  in  it 
lo  Joymonee,  and  consequently  that  the  judgments  given  by  the 
Courts  in  India  in  favor  of  the  respondents,  on  the  ground  that 
she  had  no  power  to  alienate,  cannot  be  sustained. 

The  three  other  deeds.  No.  1,  No.  3,  and  No.  6,  are  different 
in  their  character  from  the  two  hitherto  discussed.  They  contain 
provisions  for  the  endowment  and  support  of  idols  and  their 
worship,  which  are  in  the  nature  of  trusts  impressed  on  the  pro- 
perty to  be  performed  by  the  donee.  In  the  case  of  a  bare  trust, 
leaving  no  beneficial  enjoyment  to  the  donee,  there  would  be 
strong  ground  for  the  implication  that  the  property  was  not 
alienable,  and  was  to  descend  to  the  donee's  heirs  as  trustees  in 
succession.  But  it  was  contended  that  in  these  grants  the  trust 
is  coupled  with  an  interest,  giving  the  donee  a  right  to  the 
enjoyment  of  the  surplus  usufruct  of  the  property,  after  making 


I 
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due  provision  for  the  sustentation  of  the  idols  and  their  worship,        ^^^^ 
and  therefore  that  there  is  a  beneficial  ownership  capable  of  aliena-     demcath'*" 
tion.    The  case  of  Sonatun  Bysack  v.  Sreemutty  Juggutsoondree        ^^ 
Dossee  (1)  was  cited  to  show  that  such  a  beneficial  interest  may  ^  Kooar 
exist  as  a  secular  right  in  property  dedicated  primarily  to  the        ^o^* 
worship  of  idols.  In  that  case,  it  is  true,  a  disposition   of  the  Collbctob  of 

-  ,  MOORSHEDA- 

surplus  was  expressly  made  by   the  will  of  the   donor ;    but        bad 
their  Lordships  do  not  doubt  that  cases  may  occur  where,  from      Ransb 
the  nature  and  terms  of  the  gift,  the  intention  of  the  donor  to      Dabba. 
confer  a  beneficial  and  alienable  interest  in  property  so  dedicated 
may  be  inferred.     The  question  arising  for  decision  on  these 
several  deeds  is  whether  it  can  be  collected  from  their  language 
that  the  donor  Maharanee  Babanee  intended  to  make  such  a 
gift,  or  whether  she  meant  that  the  worship  and  the  endowments 
should  remain  in  the  family  of  Joymonee. 

It  would  unquestionably  be  more  consonant  with  the  genius 
and  spirit  of  Hindu  law  and  usages  that  endowments  of  this 
kind  should  be  made  to  a  family,  by  whose  members  in  succes- 
sion the  worship  might  be  performed,  than  to  an  individual  who 
might  sell  or  give  them  to  a  stranger. 

The  following  cases  were  referred  to  on  this  subject  during 
the  argument: — Elder  Widow  of  Raja  Chutter  Sein  v.  Younger 
Widow  (2),  Bhowanee  Purshad  Chowdree  v.  Ranee  Jugudum" 
bha  (3),  Ram  Sundar  Roy  v.  Heirs  of  Rajah  Udwant  Singh  (4), 
Ranee  Shibeshuree  Debia  v.  Mothooranath  Acharjee  (5),  and 
Juggurnath  Roy  Chowdhry  v.  Kishen  Pershad  Surmah  (6). 

There  is  considerable  difficulty  in  arriving  at  the  intention  of 
the  donor  in  the  present  case,  in  consequence  of  the  peculiar 
position  of  this  family,  and  the  vague  and  varying  language  of 
the  several  grants.  The  raj  of  Nattore  was  from  its  nature  an 
impartible  estate,  descending  on  a  single  heir ;  and  the  Maha- 
ranee certainly  does  not  seem  to  have  intended  to  annex  this 
property  and  worship  to  the  raj.  She  clearly  also  did  not 
desire  that  they  should  go  to  her  grandsons,  Bissonath  Boy  and 
Sheebnath  Boy.     It  may  be  inferred  from  the  hibanamahs  that 

(1)  8  Moore's  L  A.,  66.  (4)  5  Sel.  Rep.,  210. 

(2)  1  Sel.  Rep.,  180.  (5)  5  W.  R.,  202. 

(3)  4  Sel.  Rep.,  343.  (6)  7  W.  R.,  266. 
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.   ^871       ehe  intended  one  of  two  things :  either  to  make  an  absolute  gift 

Kajah  chuk-  to  Joymonee,  givii^g  her  full  dominion  [over  the  property  and 

KoY        worship;  or  to  vest  them  in  her  and  her  heirs,  as  family  pro- 

KooAB      perty  and  sheba  in  such  manner  that  the  jfuccession  should  be 

Rot.        to  her  heirs,  passing  over  her  husband  Bissonath  and  his  brother. 

CoLLKCTTOR  OF  It  Is  Importaut  to  observe  that  Joymonee  at  the  time  of  these 

BAD     ~  deeds  was  the  mother  of  two  sons. 

Sanbb  Bearing  in  mind,  whilst  construing  these   hibanamahs,  the 

^"dabk™*  presumption  already  adverted  to  that  endowments  of  this  nature 
are  usually  made  by  Hindus  with  the  object  of  preserving  the 
sheba  in  families,  rather  than  of  conferring  a  benefit  on  indivi- 
duals, their  Lordships  have  been  led  to  the  conclusion,  with 
regard  to  the  hibanamah  No.  1  that,  upon  the  right  construction 
of  that  deed,  Joymonee  had  no  power  to  alienate  the  property 
contained  in  it.  In  that  hibanamah  dated  8th  November  1798, 
the  Maharanee  Babanee  says : — "  I  have  certain  property  for  the 
service  of  the  gods  worshipped  by  me  at  Mamoodpore,  &c.  *  * 
My  eldest  grandson  is  Kajah  Bissonath  Roy ;  his  understanding 
is  unsettled,  he  is  incapable  of  managing  the  property,  and  the 
zemindary  in  his  hands  is  gradually  diminishing.  My  second 
grandson,  Kooar  Sheebnath  Roy,  is  a  minor,  and  disobedient  to 
my  commands  ;  by  neither  of  these  two  can  the  service  of  the  gods 
be  performed."  She  thus  declares  her  motive  for  desiring  to 
exclude  her  immediate  heirs,  but  that  motive  does  not  afford  a 
reason  for  a  desire  to  allow  the  sheba  to  go  entirely  out  of  her 
family.  The  deed  goes  on : — *^  Knowing  you  are  the  wife  of  my 
grandson  and  the  mother  of  a  son;  moreover,  you  are  always 
employed  in  taking  care  of  me,  you  will  be  able  to  take  care  in 
a  very  good  way  of  the  service  of  the  gods,  and  my  property 
will  remain  intact"  The  above  passages  which  refer  to  Joy- 
monee being  the  mother  of  a  son,  and  to  her  ability  to  take 
care  of  the  service  of  the  gods,  and  the  conclusion  the  Maha- 
ranee draws  from  these  facts,  seem  strongly  to  indicate  an 
intention  ^'  that  the  property  should  remain  intact"  in  the  family. 
The  deed  goes  on : — "  For  these  reasons  the  worship  of  the. 
aforesaid  gods,  and  their  debutter  pergunnahs  (naming  them,) 
the  ornaments  of  the  gods,  and  all  the  property  appropriated 
to  the  worship  of  the  gods,  I  make  over  to  you^  by  a  gift. 
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HaviDg  caused  your  name  to  be  enrolled  in  th^  shehaiitii  you       ^^^ 
will  take  possession  of  the  debuttery  &c.,  and  continue  to  perform  ^^J^^''' 
the  prescribed  worship  of  the  gods  from  generation  to  generation  •        ^oy 
You  have  the  power  to  appoint  a  shebait  for  the  worship  of  the  q^^^^^ 
gods."     The  power  to  appoint  a  shebait  is  perhaps  consistent  with        Roy. 
either  construction.     The  words  "  from  generation  to  genera«*  Collector  o» 

MOORSHBDA- 

tion"  may^  in  some  cases,  mean  no  more  than  to  express  the        bad 
absolute  character  of  the  gift ;  but,  considering  the  subject-matter,      ranek 

Gyv  «  n  KAA  ITU  lE'lC 

it  seems  more  probable  that  in  this  deed  they  were  used  in  their  dabba. 
natural  sense  to  denote  an  intention  to  perpetuate  the  worship  in 
the  family.  The  words  **  I  and  my  heirs  have  no  concern  with  it" 
were  strongly  relied  on  by  the  learned  Counsel  for  the  appellant, 
and  they  undoubtedly  favor  his  construction ;  but  their  Lordships 
consider,  although  not  without  some  doubt  that  those  words 
may  be  satisfied  by  referring  them  to  the  intention  of  the  Mahar 
ranee  to  exclude  her  grandsons,  who  were  her  immediate  heirs, 
and  that  they  are  not  sufficient  to  rebut  the  construction  deriva- 
ble from  the  other  parts  of  the  document.  The  judgment  on 
this  deed  will  therefore  be  in  accordance  with  the  decision  of 
both  the  Courts  in  India. 

Their  Lordships  have  come  to  an  opposite  conclusion  with 
respect  to  the  hibanamah  (No.  3),  dated  the  12th  -August  1802. 
It  contains,  no  words  of  succession,  nor  any  reference  to  family 
or  descendants.  In  it  the  Maharanee  says  she  has  in  her  Bar-* 
ranagore  house  the  worship  of  the  idol  Sree  Sree  Ishwur,  that 
her  daughter  was  shebait  "  I  worship  now."  She  goes  on  :— 
*^  For  the  purpose  of  worship  there  is  turrup,  &c.,  and  the  or- 
naments, &c.,  I  give  it  to  you  as  a  gift ;  you  will  take  pos- 
session in  accordance  with  the  hiba  ;  you  will  always  perform 
the  worship  of  the  gods ;  you  will  cause  your  name  to  be 
written  as  shebait  in  the  Government  records,  and  will  always 
pay  the  revenue.  Therefore  I  give  this  deed  of  gift."  No 
words  occur  to  limit  the  completeness  of  the  gift  to  Joymonee, 
subject  to  her  making  due  provision  for  the  worship  of  the 
idol.  It  may  be  that  the  Maharanee  Babanee  intended  that 
Joymonee  should  enjoy  this  property  and  worship  as  fully 
and  in  the  same  manner  as  she  herself  had  held  them  ;  and  their 
Lordships  do  not  consider  the  presumption  abready  referred  to 
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1872  arising  from  general  Hindu  usages  is  sufficient  of  itself,  in  the 
Eajah  Chuh-  absence  of  any  language  denoting  the  intention   of  the  donor 

Hoy  that  the  gift  should  belong  to  the  family,  to  impress  that  con- 
EooAB      struction  upon  it     Their  Lordships,  therefore,  with  regard  to 

Rot.  this  deed  (No.  3)  disagree  with  the  judgment  of  the  High 
CoLiicTOR  o9  Court,  which  reversed  the  decision  of  the  first  Judge  (Mr. 

^^^^  The  construction  of  the  last  deed  (No.  5),  dated  5th   Septem- 

^"dSba?"  ber  1802,  depends  very  much  on  the  same  considerations  and 
reasons  as  those  which  determine,  in  their  Lordships'  view,  that 
of  the  hibanatnah  No.  1.  These  deeds  are  substantially  to  the 
same  effect  The  Maharanee  in  the  last  says : — ^*  The  aheba  of 
Sree  Sree  Doorga  is  mine ;  of  that  sheba  I  had  a  desire  to  make 
a  gift  to  a  daughter-in-law.  Ranee  Sunkary.''  She  then  refers 
to  having  purchased  property  sold  for  arrears  dUe  from  Bisso- 
nath,  and  paid  the  value  in  the  name  of  the  goddess,  and  to  the 
death  of  Sunkary,  and  then  goes  on : — *^  For  this  reason  I  make 
a  gift  of  the  same  sheba  to  you  (Joymonee),  who  are  my 
granddaughter-in-law,  of  the  entire  talook,  turrup,  &c.,  and 
the  ornaments  of  the  goddess,  and  •  all  the  sheba.  You  will 
have  your  name  registered  as  shebait,  and  take  possession  of 
the  mehals  through  your  men,  and  continue  to  perform  the 
worship  of  the  gods  from  son  to  grandson,  and  so  on.  For 
(his  reason  I  give  this  deed  of  gift"  Their  Lordships  do 
not  think  it  necessary  to  repeat  the  reasons  already  given 
in  commenting  upon  the  first  deed,  which  led  them  to  the 
conclusion  that  the  Maharanee  intended  that  the  endow- 
ments and  worship  should  remain  in  the  family  of  Joymonee. 
They,  think  the  declaration  of  the  donor  that  the  worship  should 
continue  "  from  son  to  grandson,  and  so  on,"  and  that  for  that 
reason  she  made  the  gift,  construed  with  the  aid  of  the  presump- 
tion arising  from  the  nature  of  it,  sufficiently  indicates  this 
intention.  Their  Lordships  must  therefore  hold,  in  accordance 
with  the  judgments  of  both  the  Courts  below,  that  the  alienation 
made  by  Joymonee  of  the  property  comprised  in  this  last  deed 
cannot  be  supported. 

It  was  not  disputed,  in  the  end,  that  the  respondent  Gobind- 
nath  Boy,  having  established  his  title  as  heir  by  adoption  to 
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BisBonath  Roy,  became  also  heir  to  Joymonee,  and  entitled  to        1878 


M00R8HBDA- 

BAD 

V. 

Kambb 


recover  such^  of  the  properties  comprised  in  the  hibanamah  as  ^-'ah  Chuh- 
should  be  held  to  be  inalienable  by  her.  ^^ 

In  the  result  their  Lordships  will  humbly  advise  Her  Majesty      Kooab 
in  the  appeal  of  the  Collector  of  Moorshedabad  in  the  suit  ori-        Kot. 
ginally  brought  by  Kishtomonee  Dabea  in  1849  as  follows,  that  CoLUBoroR  of 
is  to  say,  that,  with  respect  to  the  properties  comprised  in  the 
hibanamahs  Nos.  1  and  5,  the  appeal  be  dismissed,  and  the  judg- 
ments of  the  Courts  below  affirmed ;  that  with  respect  to  the  ^"S^^"'" 
property  in  the  hibanamah  No.  2,  the  appeal  be  allowed,  and  the 
judgments  of  both  the  Courts  below  reversed,  and  the  suit  so  far 
as  it  relates  to  this  property  dismissed  ;  and  that,  with  respect 
to  the  property  in  the  hibanamah  No.  3,  the  appeal  be  allowed^ 
and  the  judgment  of  the  High  Court  reversed,  and  that  of  the 
Judge  of  Bajshahye  affirmed. 

The  parties  to  the  last-mentioned  appeal  will  bear  their  own 
costs  of  that  appeal ;  and  their  costs  in  the  Courts  in  India  should 
be  apportioned  according  to  the  course  of  those  Courts  in  cases 
where  the  plaintiff  is  only  partially  successful. 


Decrees  varied. 


Agent  for  Chundemath  :  Mr.  Wilson. 

Agents  for  the  Banees  :   Messrs.  Ranken,  Ford,  Ldngbourne, 
and  Longbourne, 

Agents  for  Government :  Messrs.  Lawford  and  Waterhouse. 


118  BENGAL  LAW  REPORTS.  [VOL.  XI, 


APPELLATE  CIVIL. 


Before  Mr,  Justice  Kemp  and  Mr.  Justice  Glover, 

1873  MOHAMED  USURUF  (Dbfbndaut)  v.  BROJESSUREE  DOSSEE 

AprilMSrl^.  (Plaintiff).* 

Hindu  Law — Alienation  hy  Hindu  Widow-^Legal  Necessity — Performance 

of  Husbands  Sradh  at  Oya. 

f        The  performance  by  a  widow  of  her  husband's  sradh  at  Oja  is  a  reasonable 
j     necessity  for  which  she  may  alienate  at  least  a  portion  of  his  estate. 

The  plaintiff  in  this  case  was  a  purchaser  from  the  reversionary 
heir  of  one  Muddun  Mohun  Sein,  and  in  that  capacity  sued  to 
recover  possession  of  three  small  plots  of  land  belonging  to 
Muddun  Mohun's  estate. 

The  defendant  claimed  by  purchase  from  an  original  pur* 
chaser  from  Hurripria,  the  widow  of  Muddun  Mohun^  and  alleged 
that  the  widow  had  sold  for  purposes  which  the  Hindu  law 
allowed^v/z.^  payment  of  her  husband's  debts^  performance  of  his 
sradh  at  Gya^  and  the  marriage  of  his  daughter.  The  date  of 
the  sale  by  Hurripria  was  19th  Sawun  1254  (3rd  August  1847)^ 
And  she  died  on  the  3rd  Assur  1266  (16th  Jun«  I860). 

The  Munsif  held  that  therewas  no  proof  of  any  necessity,' 
and  no  proof  that  the  land  was  sold  either  for  Muddun  Mohun's 
debts,  or  for  his  daughter's  marriage.  He  did  not  consider  the 
performance  of  the  Gya  sradh  to  be  a  necessity  justifying  a 

sale. 

On  appeal  the  Subordinate  Judge  upheld  the  judgment  of  the 
lower  Court  on  the  grounds  that  it  was  not  proved  that  the 
land  in  question  had  been  sold  either  for  the  payment  of  the 
deb£s  of  Muddun  Mohun,  or  to  defray  the  expenses  of  his 
daughter's  marriage,  but  he  refused  to  consider  the  question 

*  Special  Appeals,  Nos.  958, 959,  and  960  of  1872,  from  the  decrees  of  the  Subordi- 
nate Jadge  of  Sylhet,  dated  the  Ist  April  1872,  modifying  tho  decre^  of  the  Mnnsif 
of  that  district,  dated  the  2drd  Janaary  1871. 
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whether  the  performance  by  a  Hindu  widow  of  her  husband's        1878 
sradh  at  Gya  was  a  necessity  which  would  allow  her  to  sell  a    m^hamed 

USHRUF 

portion  of  her  husband's  estate.  «» 

Brojussurbb 


The  defendant  appealed  to  the  High  Court 

Baboos  Srinath  Dass  and  Grish  Chunder  Ghose  for  the 
appellant 

Baboo  Bama  Churn  Sonnerjee  for  the  respondent 

Baboo  Srinath  Dass. — The  performance  of  the  husband's 
sradh  at  Gya  is  an  expense  allowed  by  Hindu  law.  If  the 
widow  has  done  anything  for  the  benefit  of  her  husdand's  soul^ 
the  reversioner  cannot  dispute  it 

Baboo  Bama  Churn  Bonnerjee. — A  pilgrimage  to  Benares  has 
been  held  to  be  not  a  legal  necessity— ^Ifuro  Mohun  Audhikaree  y« 
Sreemutty  Auluck  Monee  Dassee  (1).  A  pilgrimage  to  Gya  is 
not  contemplated  by  the  writers  on  Hindu  law. 

Baboo  Srinath  Ddss  in  reply. 

Cur,,  adv.  vulL 

The  judgment  of  the  Court  was  delivered  by 

Gloybb»  J.  (af(er  shortly  stating  the  facts). — The  point  taken 
before  us  in  special  appeal  is  that  the  Subordinate  Judge  did  not 
take  into  consideration  the  question  whether  or  not  the  widow 
went  to  Gya  to  perform  her  husband's  sradhy  and  whether  there 
was  a  sufficient  necessity  according  to  Hindu  law  for  her  selling 
property  to  enable  her  to  do  so.  The  appellant  also  objected 
that  the  Subordinate  Judge  had  given  no  opinion  as  to  the 
*'  necessity"  of  the  Gya  sradh. 

I  do  noty  I  confess^  see  much  probability  of  the  special  appel-* 
lant  gaining  anything  by  a  remand^  but  at  the  same  time  I 
think  he  has  a  right  to  ask  it  The  Subordinate  Judge  has 
decided  that  there  was  no  proof  of  Muddun  Mohun's  having  left 
debts,  nor  that  the  marriage  expenses  of  his  daughter  required 

(1)  1  W.  B.|  252. 

16 


BoesKE. 
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^878  the  sacrifice  of  his  landed  property,  but  he  has  not  found  on  the 
^UflH^^F^  other  alleged  necessity,  viz.,  the  Gya  sradh. 
^  ^'  ^  Now,  according  to  Hindu  ideas,  the  performance  of  a  deceased 
D088KB.  husband's  tradh  at  Gya  would  be  a  very  proper  and  reasonable 
necessity,  inasmuch  as  the  soul  of  the  deceased  is  'supposed  to 
be  greatly  benefited  thereby.  Such  a  pilgrimage  would 
undoubtedly  be  a  religious  purpose  supposed  to  conduce  to  the 
spiritual  welfare  of  her  husband,  which  would  give  a  widow  a 
larger  power  of  disposition  than  she  would  ordinarily  have.  The 
Collector  of  Masulipatam  v.  Cavaly  Vencata  Narainapah  (1):  but 
I  do  not  understand  that  the  sradh  pilgrimage  to  Gya  can  be  put 
any  higher  than  a  very  necessary  and  meritorious  performance. 
A  widow  ought,  perhaps,  to  perform  it,  but  she  is  not  absolutely 
bound  to  do  so ;  it  is,  I  should  say,  01^  of  those  ceremonies  for 
the  due  performance  of  which  a  widow  might  fairly  and  properly 
alienate  a  moderate  portion  of  her  late  husband's  estate,  but 
that  she  would  not  be  justified  in  disposing  of  the  entire  property 
for  that  object ;  Vyavashta  Darpana,  vol.  I,  63. 

The  Subordinate  Judge  must  decide  therefore  on  the  evidence 
whether  the  defendant  has  proved  that  there  was  any  necessity  for 
selliug  these  three  plots  of  land,  for  the  purpose  of  providing 
funds  for  the  Gya  sradh,  which  would  no  doubt  involve  the 
question  whether  Muddun  Mohun  left  other  property,  from  the 
income  of  which  the  pilgrimage  in  question  might  have  been 
performed  without  selling  the  landed  estate.  My  own  impres- 
sion, after  reading  the  Subordinate  Judge's  judgment,  is  that  he 
found  that  there  was  such  an  income,  but  the  wording  is  not  I 
admit  very  clear. 

It  has  been  said  that  the  defendant  will  have  great  difficulty  at 
this  distance  of  time  in  proving  what  is  necessary.  No  doubt,  he 
will  have  great  difficulty ;  and,  so  far  as  I  have  seen  the  evidence, 
I  doubt  whether  any  decision  on  this  point  could  be  come  to. 
But  the  defendant  is  himself  to  blame  :  it  is  clear  from  his  written 
statement  that  he  knew  what  he  had  to  prove ;  and,  if  his  witnesses 
do  not  in  the  opinion  of  the  Subordinate  Judge  prove  it,  he 
cannot  complain  if  his  judgment  is  against  him.    'AH  purchasers 

(1)  8  Moore's  I.  A.,  529. 
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from  a  Hindu  widow  know,  or  ought  to  know  by  this  time, 
the  extreme  risk  of  such  a  transaction ;  and  if  they  choose  to 
run  it,  and  to  buy  without  consulting  the  next  heirs>  or  without 
taking  such  further  steps  as  would  enable  them  at  some 
future  time,  should  necessity  arise,  to  prove  that  they  made 
diligent  and  careful  enquiry  as  to  the  existence  of  a  legal 
necessity  before  buying,  they  must  take  the  consequences.  The 
defendant  here  is  rather  in  a  worse  position,  as  he  is  a  purchaser 
from  the  original  buyer.  However,  if  he  considers  that  there  is 
sufGcient  evidence  in  the  record  to  enable  the  Subordinate 
Judge  to  decide  that  there  was  no  income  from  Muddun 
Mohun's  estate,  and  that  the  only  way  for  the  widow  to  perform 
the  Gya  sradh  was  to  sell  •  the  land,  he  is  entitled  to  ask  for 
a  remand  for  the  purposaof  supplying  the  omission. 

If  the  Subordinate  Judge  considers  that,  in  respect  of  any  of 
the  three  plots  there  is  evidence  sufficient,  he  will  dismiss  the 
plaintiff's  claim,  so  far  it  being  I  consider  a  reasonable  necessity 
according  to  Hindu  law  that  a  widow  should  perform  her 
husband's  Gya  sradh  if  circumstances  render  it  practicable,  and 
that  she  may  for  this  purpose  alienate  at  least  a  portion  of  his 
estate. 

Costs  will  follow  the  result. 

Case  remanded. 


1873 
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Before  Sir  Richard  Couch^  KL,  Chief  Justice,  Mr.  Justice  Phear,  and  Mr. 

Justice  Ainslie, 

HISSESSUR  LALL  SAHOO  aub  anothbb  (Plaintiffs)  v.  BAM- 
TUHUL  SINGH  and  othbbs  (Dbfendants).* 

Execution  of  Decree — Revenue  Sale  set  aside  ^Refund  of  Purchase^money,    . 

In  execution  of  a  decree,  A  the  decree-holder  cansed  the  rights  tiUe,  and  interest 
of  B,  the  judgment-debtor,  in  certain  sorplns  proceeds  of  revenne  sale  then  in  the 
hands  of  the  Collector  to  be  sold,  and  C  became  the  purchaser  thereof.  On 
confirmation  of  the  judicial  sale,  A  took  out  from  the  Court  a  portion  of  the  amount 
paid  by  C,  in  satisfaction  of  his  decree.  The  balance  was  taken  out  by  other 
decree-holders  in  satisfaction  of  their  decrees  against  B,    B  instituted  a  suit  for, 


1873 
March  21. 


*  Kegular  Appeal,  No.  189,  from  a  decree  of  the  Subordinate  Judge  of  Tirhoot,  dated 
the  27th  May  1872. 
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1878         and  obtained  a  decree,  setting  aside  tlie  revenne  sale.    C  applied  to  the  Collector  for 

B188E88UB     payment  to  him  of  the  sorplas  proceeds  of  the  revenne  sale,  bat  was  refused  on  the 

Laix  Sahoo    ground  that  the  sale  had  been  set  aside.    In  a  suit  brovght  by  C  against  A  and  B 

Bamtuhul    ^^^  recovery  of  the  amount  paid  by  him  for  the  purchase  of  the  surplus  proceeds 

SiHOH.       0f  the  revenue  sale : 

Held  that  B  was  liable  to  refund  the  amount  and  interest.  « 

Sowdammi  Chowdram  v.  KrUhna  Kiahor  Poddar  (1)  distinguished. 

Shewpebsaud  Sookul,  a  decree-holder,  in  order  to  realize  the 
amount  due  under  his  decree  from  Bamtuhul  Singh,  one  of  the 
registered  proprietors  of  Mehal  Muleck,  Alipore,  Boozurg,  in 
Fergunnah  Balaguch,  caused  the  right,  title,  and  interest  of  the 
judgment-debtor  in  the  surplus  proceeds  of  sale  of  the  said 
mehal  (which  had  been  sold  for  artears  of  revenue),  viz., 
Bs.  1,39,693,  held  in  deposit  by  the  Collector  in  names  of  the 
said  Bamtuhul  Singh  and  his  co-43harers,  to  be  attached  and  sold 
on  thi  18th  February  1868.  Baboo  Bissessur  Lall  Sahoo  and 
Soodisht  Lall  Sahoo  purchased  the  same  in  the  name  of  Juldhari 
Fandah  for  Bs.  8,000.  After  confirmation  of  the  sale,  a 
certificate  of  sale  was  with  the  consent  of  Juldhari  granted  to 
Bissessur  Lall  Sahoo  and  Soodisht  Lall.  Out  of  the  Bs.  8,000 
paid  int^Court  by  the  purchasers,  a  sum  of  Bs.  4,970-9-3^  was 
drawn  out  by  Shewpersaud  Sookul  on  account  of  the  amount  due 
tinder  the  decree  for  which  the  sale  was^  e%cted ;  another  sum 
of  Bs.  407-7-9  was  taken  by  him  on  account  of  *money  due 
tinder  another  decree,  and  the  remainder  by  other  parties  who 
held  decrees  against  Bamtuhul  in  satisfaction  of  their  respective 
decrees.  Bissessur  Lall  and  Soodisht  Lall  applied  to  the 
Collector  to  make  over  to  them  the  sum  of  Bs.  35,520-14,  the 
share  of  Bamtuhul  out  of  the  deposit  in  the  CoUectorate.  The 
Collector  rejected  the  application  on  the  ground  that  the  revenue 
sale  of  the  mehal  had  been  set  aside  by  the  High  Court.  That 
decision  of  the  High  Court  is  now  under  appeal  to  the  Privy 
Council. 

Bissessur  Lall  Sahoo  and  Soodisht  Lall  brought  the  present 
suit  against  Bamtuhul  Singh,  the  judgment-debtor,  Baijnath 
Sookul,  the  representative  of  Shewpersaud  Sookul,  the  decree- 
holder,  at  whose  instance  the  property  was  sold,   and  Bam 

(1)  4  B.  L.  R.,  F.  B,,  U. 
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Bhurosa  Singh,  Bhoopnarain  Singh  and  others,  who,  in  execution        ^^^ 
of  their  respective  decrees,  took  out  a  portion  of  the  consideration-  l^|5l  s?hoo 
money  paid  by  the  plainti&^  for  recovery  of  the  amount  paid    j.^^.J;yHjjj 
by  them  for  the  purchase  of  the  right,  title,  and  interest  of      Sihqh. 
the  defendant,  Ramtuhul  Singh,  in  the  surplus  proceeds  of  the 
revenue  sale  of  Mehal  Muleck,  Alipore,  Boozurg,  with  interest, 
on  the  ground   that  at  the  time  of  the  sale,  the   defendant, 
Bamtuhul,  had  a  right  to  the  surplus  proceeds  of  the  revenue 
sale,  and  that  as  the  debt  of  the  judgment-debtor  had  been 
satisfied  with  the  amount  paid  by  the  plaintifis,  they  were  entitled 
to  recover  the  amount  with  interest. 

The  defendant,  Bamtuhul  Singh,  set  up  (inter  alia)  in  his 
written  statement  that  he  had  not  acquiesced  in  the  sale  for 
arrears  of  revenue  J  that  that  sale  had  been  set  aside  by  the  High 
Court ;  that  he  had  no  right  or  interest  in  the  proceeds  of  that 
sale ;  that  he  did  not  receive  any  sum  from  out  of  the  %mount 
paid  by  the  plaintifis  for  the  purchase  of  the  surplus  proceeds 
of  the  revenue  sale ;  and  that  he  was  not  liable  to  re-pay  the 
amount  to  the  plaintiffs. 

The  defendant,  Baijnath  Sookul,  set  up  in  his  written  statement 
that  the  suit  was  multifarious ;  that  as  the  sale  at  ^hich  the 
plaintiffs  became  purchasers  had  not  been  set  aside,  they  were 
not  entitled  to  recovoi!  back  the  amount  paid  by  them ;  that  he 
had  in  good  faith  caused  the  surplus  proceeds  of  the  revenue 
sale  to  be  sold;  and  that,  as  the  plaintiflb  did  not  allege 
any  fraud  or  dishonesty  on  his  part,  they  were  not  entitled  to 
recover  their  purchase-money  from  him. 

The  other  defendants  set  up  in  their  respective  written  state- 
ments that  they  were  not  liable  to  pay  back  the  portion  of  the 
amount  taken  out  by  them  from  the  Court. 

The  Subordinate  Judge  held  that  the  suit  was  not  multifarious ; 
that  there  should  have  been  no  sale  of  the  right,  title,  and  interest  . 
of  Bamtuhul  in  the  surplus  proceeds  of  the  revenue  sale  under 
8.  242,  Act  VIII  of  1859,  but  the  amount  in  deposit  in  the 
Collectorate  should  have  been  ordered  to  be  paid  to  the  judgment- 
creditor  (if  there  was  no  other  objection  to  such  payment) ; 
that  what  was  sold  could  not  be  ascertained,  as  there  was  an 
appeal  to  the  Privy  Council  from  the  decree  of  the  High  Court 
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187S        which  set  aside  the  revenue  sale;  that  the  judgment-debtor,. 
Bi88^8UR    Ramtuhul,  was  not  bound  to  indemnify  the  plaintiffs  for  the  loss 

Lall  Sahoo  ,  ^  J  L 

^    "•  incurred  by  them — and,  citing   Sheikh  Mahomed  BasiruUa  v. 

Samtuhul  ,  ,     . 

&i2(ou.       Sheikh  Abdulla  (1),  dismissed  the  plaintiffs'  suit 

The  plaintiffs  appealed  to  the  High  Court. 

Mr.  Evans  (Baboos  Unnodapersaud  Banerjee  and  Mohes 
Chvnder  Chowdry  with  him)  for  the  appellants. 

T\iQ  Advocate-General  oSg.  (Mr.  Paw?)  (Messrs.  Chauntrell, 
KnowleSf  and  Roberts  with  him)  for  the  respondent  Kamtuhul 
Singh. 

Baboos  Chunder  Madhub  Ghose  and  Abinash  Chunder  Banerjee 
for  the  respondent  Baijnath  Sookul. 

Mr.  Evans  for  the  appellants  contended  that  the  plaintiffs 
were  entitled  to  a  refund  of  the  purchase-money — Bank  of 
Hindustan^  China,  and  Japan  v.  Premchand  Rat  Chand  (2). 
Sowdamini  Chowdrain  v.  Krishna  Kishor  Poddar  (3)  was  not 
applicable  to  the  present  case,  as  the  sale  of  the  money  was 
ultra  vires.  The  law  (s.  242,  Act  VIII  of  1859)  prevents 
the  sale  of  money  in  execution  of  a  decree,  and  prescribes  the 
mode  in  which  it  is  to  be  dealt  with,  towards  satisfaction  of  the 
decree.  The  judgment-debtor,  having  illegally  brought  to  sale 
property  which  was  not  liable  to  be  sold,  and  induced  the 
plaintiffs  to  purchase  it,  was  a  necessary  party  to  the  suit. 
The  revenue  sale  has  been  set  aside  by  the  High  Court.  The 
judicial  sale  was  void  for  failure  of  consideration,  and  for  want  of 
power  in  the  Court  to  sell  the  money.  S.  205,  Act  VIII  of  1859, 
is  modified  by  s.  237.  If  the  appeal  to  the  Privy  Council  be 
successful,  neither  the  purchaser  of  the  talook  nor  the  judgment- 
creditor  would  be  a  loser.  The  sale  was  valid  in  the  first  instance. 
It  is  by  the  proceedings  of  the  defendant,  Ramtuhul,  that  his 
interest  in  the  sum  of  Bs.  35,000  has  vanished.  He  has  got 
back  the  talook,  and  the  question  now  is  whether  the   Court 

(1)  4  B.  L.  R.,  App.,  35.  (3)  4  B.  L.  R.,  F.  B.,  11. 

(2)  5  Bom.  Rep.,  0.  C.,  S3. 
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would  allow  him  to  retain  the  talook^  as  well  as  the  amount        ^878 
paid  by  the  plaintiffs  for  its  purchase.      It  was  no  voluntary  lJ^^^s^hoo 
payment  of  the  debt  of  KamtuhuL     The  payment  was  made  ^• 

through  Ramtuhul's  agent,  that  is,  the  Court,  for  the  purposes  Singh. 
of  Ramtuhuly  for  something  sold  in  which  he  had  no  right. 
It  is  payment  to  him  for  a  consideration  which  has  failed.  Sheikh 
Mahomed  Basirulla  v.  Sheikh  Abdulla  (1)  is  not  applicable 
to  the  present  case,  as  it  is  an  eviction,  not  by  a  third  party> 
but  1)y  the  person  himself  who  has  used  the  money  paid  to 
the  plaintiff  for  the  purchase  of  his  interest.  The  pendency  of 
the  appeal  before  the  Privy  Council  does  not  alter  the  case.  If 
the  revenue  sale  be  set  aside,  the  purchaser  at  the  sale  will  be 
entitled  to  his  purchase-money,  and  Ramtuhul  will  take  back 
his  property.  If  the  sale  be  confirmed,  the  purchaser  will 
take  the  talook,  and  Ramtuhul  will  be  entitled  to  the  purchase- 
money,  the  plaintiffs  waiving  their  right  to  the  surplus  proceeds 
of  sale. 

Baboo  Unnodapersaud  Banerjee,  on  the  same  side,  contended 
that,  if  the  order  of  the  Civil  Court  had  been  for  payment 
to  the  decree-holders  of  the  surplus  proceeds  of  the  revenue 
sale,  instead  of  the  order  for  sale  of  the  surplus  proceeds,  the 
judgment-debtor  would  have  had,  under  s.  34,  Act  XI  of  1859, 
to  pay  the  amount  so  taken  away  before  he  could  obtain 
possession,  although  by  a  different  proceeding  the  debt  of  the 
judgment-debtor  is  satisfied.  Upon  the  same  principle,  the 
defendant,  Ramtuhul,  cannot  be  permitted  to  have  the  sale 
annulled,  and  at  the  same  time  retain  the  benefit  of  the  money 
paid  by  the  plaintiffs,  and  applied  towards  satisfaction  of  his 
decree. 

The  Advocate' General  contended  that  the  case  of  Sheikh 
Mahomed  Basirulla  v.  Sheikh  Abdulla  (1)  was  applicable  to 
the  present  case.  The  purchaser  is  not  entitled  to  get  back 
his  money,  as  the  judicial  sale  has  not  been  set  aside.  The 
revenue  sale  is  not  finally  set  aside  since  the  appeal  to  the 
Privy  Council  is  pending.     The  plaintiffs  have  no  right  of 

(1)  4  B.  L.  R.,  App.,  36. 
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^^78        actioti.     Even  if  the  sale  be  invalid^  they   have  no  right  to 

lSll  s*AM*    recover  the  amount     The  payment  waa  not  made  at  the  request 

_    V*         of  Bamtuhul  nor  to  his  use.     There  is  no  case  in  which  the 

SiNOH.      Court  has  been  considered  an  agent  for  the  judgment-debtor. 

The  claim  may  be  against  the  judgment-creditor.    The  sale  was 

not  effected  by  Bamtuhul.     There  was  no  agency  in  the  Court 

There  is  no  privity   between   the   judgment-debtor  and    the 

Court     The  subject  of  sale  was  the  money  in  deposit  in  the 

Collectorate.    When  a  person  with  his  eyes  open  purchases  a 

thing,  and  afterwards  finds  that  the  judgment-debtor  has  no 

title>  he  cannot  say  that  the  consideration  has  failed. 

Baboo  Abtnash  Chunder  Banerjee  for  the  respondent,  Baijnath 
Sookul,  contended  that  there  was  no  cause  of  action  against 
the  decree-holder.  The  plaint  discloses  no  cause  of  action 
against  him.  If  the  judicial  sale  is  valid,  and  there  is  no 
contention  against  its  validity,  any  act  done  by  the  judgment-' 
debtor  cannot  be  set  up  against  the  decree-holder. 

Baboo  Unnodapersaud  Banerjee^  in  reply,  cited  Rambux 
Chittangeo  v.  Modhoosoodun  Paul  Chotodhry  (1). 

The  judgment  of  the  Court  was  delivered  by 

Couch,  C.J.  (who,  after  shortly  stating  the  facts,  continued).— 
The  case  of  Sowdamini  Chowdrainy*  Krishna  Kishor  Poddar  (2) 
18  different  from  the  present,  and  the  decision  there  does  not, 
I  thinks  Apply  ^  ^^'  Ther^  the  plaintiff  had  lost  the  property 
which  he  had  bought  in  consequence  of  its  being  found 
that  the  judgment-debtor  had  no  title  whatever  to  it,  a  third 
person  having  recovered  it  by  showing  that  he  was  the  person 
lawfully  entitled  to  it  In  the  present  case,  the  loss  to  the 
plaintiffs  was  caused,  not  by  the  judgment-debtor  having  no  title 
to  the  property,  but  by  his  asserting  his  title,  and  by  virtue  of 
his  getting  the  sale  set  aside.  He  has  obtained  a  decree  of 
this  Court  by  which  he  has  recovered  the  property,  and  if  the 
plaintiffs  do  not  succeed  in  the  present  suit,  he  will  not  only 

(1)  Befl  from  S.  C.  C,  Eiahnaghiir,  15th  April  1867.    (2)  4  B.  L.  B.,  F.  B.,  11. 
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keep  it,  but  will  get  debts  to  the  amount  of  Rs.  8,000,  for ^873 

which  his  property  was  liable  to  be  attached  and  sold,  paid  with 
the  plaintiflEs'  money. 

I  think  the  rule  that  ought  to  be  applied  in  this  case  is  that  Suigu. 
which  is  applied  by  Courts  of  Equity,  where  sales  are  set  aside 
on  account  of  fraud,  or  for  other  reasons  which  are  held  by  the 
Court  to  vitiate  the  sale.  Lord  Cottenham,  in  Bellamy  v. 
Sabine  (1)9  says  as  to  such  cases  : — ^*  The  Court  proceeds  tipon  the 
ground  that  as  the  transaction  ought  never  to  have  taken  place, 
80  the  rights  of  the  parties  are,  as  far  as  possible,  to  be  placed  in 
the  situation  in  which  they  would  have  stood  if  there  had  never 
been  any  such  transaction."  That  rule  is  applied  by  him  in 
the  case  quoted  to  the  setting  aside  a  conveyance  on  account  of 
fraud  and  ordering  a  reconveyance.  If  in  such  a  case  the 
purchaser  is  to  have  back  his  purchase-money,  it  is  equitable 
that  he  should  in  the  present  case.  The  rule  is  also  applied  where 
an  annuity  is  set  aside  on  account  of  a  defect  in  the  memorial ; 
an  account  is  taken,  and  the  defendant,  the  purchaser  of  the 
annuity,  is  allowed  his  principal  and  interest  and  costs.  The 
remarks  of  the  Subordinate  Judge  in  regard  to  the  nature  of 
this  purchase  by  the  plaintiff,  might,  in  many  cases,  be  applied  to 
the  purchase  of  an  annuity,  frequently  a  very  speculative  trans- 
action. There  is  also  another  instance  which  may  be  mentioned, 
in  the  case  of  Belcher  v.  Vardon  (2),  where  securities  were  set 
aside  on  account  of  usury  at  the  instance  of  the  assignees  of  a 
bankrupt.  In  that  case,  the  defendant  had  leave  to  prove  his 
advances  with  legal  interest.  ^ 

I  am  of  opinion  that  the  rule  ought  to  be  applied  in  the 
present  case,  and  that  the  plaintiffs  are  entitled  to  be  restored  to 
the  position  in  which  they  would  have  been  if  tlie  sale  for  the 
Government  revenue  had  not  taken  place.  It  is  a  mistake  to 
apply  to  a  case  like  the  present  the  rule  stated  in  Addison  on 
Contracts  as  to  voluntary  payments.  The  payment  here  was 
not  voluntary ;  it  was  made  on  account  of  the  purchase,  and  is 
not  to  be  regarded  as  a  voluntai^y  payment.  It  is  true  that  the 
plaintiffs  were  not  parties  to  the  sale  and  purchase  which  was^ 


• 


(1)  2  Phillips,  425,  see  442;  (2)  2  CoUycr,  162,  see  175. 
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1878        Bet  aside.     They  bought  the  interest  in  the  surplus,  but  the 

B18SWI8UR    consequence  of  the  judgment-debtor  succeeding  in  setting  aside 

V*         the  Government  sale  was  to  obliterate  the  surplus  and  prevent 

Bahtuhul 

SiKOH.  the  plaintiffs  from  getting  any  part  from  it*  I  think  the  proper 
course  would  have  been  to  have  made  the  present  plaintiffs 
parties  to  the  suit  for  setting  aside  the  Government  sale,  if  the 
]>urchase  by  the  plaintiff  was  confirmed  before  the  hearing  of 
the  suit,  as  they  had  an  interest  in  the  sale  not  being  set  aside, 
and  would  be  affected  by  the  result  It  does  not  appear  when 
the  suit  for  setting  aside  the  sale  was  heard.  If  they  had  been 
parties  to  that  suit,  the  Court,  in  making  the  decree  setting  aside 
the  sale,  ought,  and,  it  must  be  presumed,  would  have  directed 
that  it  should  be  set  aside  upon  the  plaintiff  therein  paying 
to  the  present  plaintiffs  the  money  which  they  had  paid.  Lord 
Cottenham  says  in  the  passage  which  follows  the  one  I  have 
quoted : — ^^  In  setting  aside  sales  of  this  kind,  the  Court  considers 
the  purchaser  as  in  the  situation  of  a  mortgagee,  so  far  as  he  has 
made  payments  in  consequence  of  the  sale."  On  that  ground, 
therefore,  I  think  the  plaintiffs  are  entitled  to  succeed  in  the 
present  suit,  and  to  recover  what  they  have  claimed  for  the 
principal  money  and  interest. 

In  consequence  of  an  appeal  being  now  pending  in  the  Privy 
Council,  it  is  necessary  to  declare  that,  should  it  be  successful 
and  the  decree  of  this  Court  be  reversed,  and  the  sale  for  arrears 
of  revenue  stand  good,  the  present  plaintiffs  are  not  to  have  any 
rights  whatever  in  consequence  of  it.  By  bringing  this  suit, 
they  elect  to  consider  the  sale  as  set  aside,  and  to  have  back 
their  purchase-money.  Having  made  their  election  and  treated 
the  sale  as  set  aside,  they  cannot  take  advantage  of  any  decision 
that  may  be  made  by  the  Privy  Council  reversing  that.  They 
must  abide  by  what  they  now  ask  for,  and  the  sale,  so  far  as 
they  are  concerned,  must  be  treated  as  finally  set  aside. 

Then  the  next  question  to  be  considered  is  in  regard  to  the 
costs.  The  plaintiffs  have  shown  that  they  are  entitled  to 
succeed  in  the  suit,  and  the  person  who  is  liable  to  pay  the 
money  is  the  first  defendant,  Ramtuhul  Singh,  and  he  ought  to 
pay  the  plaintiffs'  costs  of  the  suit. 
As  to  the  second  defendant,    \h%   representative    of   Shlo 
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Fershad   Singh,  he  attached  the  surplus  in  the  hands  of  the        ^^^ 
Collector,  which  he  had  the  right  to  do,  but  then  he  ought  to  i^HTahw 
have  ascertained  whether,  instead  of  putting  up  to  sale  the  share    ^     ^' 
of  the  surplus,  which  seems  to  have  amounted  to  more  than       Singh. 
Rs.  35,000,  he  could  not  have  obtained  an  order  to  have  the 
Hmount  which  was  due   to  him,  Rs.  4,970-9-3^,   paid  to  him. 
His  conduct  appears  to  be  such  that  he  ought  not  to  receive  his 
costs,  but  ought  to  be  made  to  pay  them  himself. 

As  to  the  third,  fourth,  fifth,  and  sixth  defendants,  namely  the 
other  decree-holders  who  were  paid  out  of  what  remained  of  the 
purchase-money  paid  by  the  plaintiffs  after  satisfying  Sheo 
Pershad  Singh,  they  do  not  appear  deserving  of  any  blame. 
They  received  their  money  from  the  Court  out  of  what  remained 
after  satisfying  the  attaching  creditor,  and  they  ought  not  to 
have  been  made  parties  to  the  suit.  The  plaintiffs  must 
therefore  pay  their  costs. 

There  will  be  a  decree  accordingly,  and  the  plaintiffs  will 
recover  from  the  first  defendant  the  amount  claimed  with  costs. 

Appeal  allowed. 


Before  Sir  Richard  Couch^  Kt,  Chief  Justice,  and  Mr,  Justice  Kemp, 

SITARAM,  alias  KERRA  HEERAH,  (Dependant)  u.  MUSSAMUT 

AHEEREE  HEERAHNEB  (Plaintiff).*  j^j^y  9, 


Hindu  Law  ^Marriage — Public  Policy^^Void  Contract — Assam, 

A  contract  entered  into  by  Hindus  living  in  Assam  by  which  it  is  agreed  that,  upon 
the  happening  of  a  certain  event,  a  marriage  is  to  become  null  and  void,  is  con- 
trary to  the  policy  of  the  law,  and  a  suit  cannot  be  maintained  upon  it. 

In  this  case  the  plaintiff  sued  to  have  her  marrikge  with  the 
defendant  cancelled^  alleging  that  he  had  violated  the  conditions 
of  a  bond  executed  by  him  before  his  marriage  with  her,  by 
which  he  engaged  to  consider  his  marriage  void  if  he  ever  left 

*  Special  appeal,  No.  686  of  1872,  from  a  decree  of  the  Assistant  Ck)mmissioner  and 
Subordinate  Judge  of  Bnrpettab,  dated  the  15th  January  1872,  reversing  a  decree  of  the 
Uunsif  of  that  district,  dated  the  9th  September  1871. 
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.  2?Ii__..  the  village  in  which  the  plaintiff  and  her  friends  resided,  or  in 

^"k^kkra"^*^  ^^^  ^^  cruelty,  or  in  the  event  of  his  marrying  another  woman. 

iIkeraii,         Yjjg  defendant   denied  having   executed  the  bond,  or  having 

MussAMUT    married  again,  or  having  acted  cruelly  to  the  plaintiff,  and  there- 

U£KiiAU2f£s.  fore  denied  the  jurisdiction  of  the  Court  to  find  that  his  marriage 

with  the  plaintiff  was  null  and  void. 

The  plaintiff  had  obtained,  on  the  10th  September  1869,  an 
ex  parte  decree  against  the  defendant  declaring  her  marriage 
to  be  null  and  void  according  to  the  terms  of  the  bond  given 
by  the  defendant,  and  it  would  appear  that,  on  the  strength  of 
this  decree,  she  married  again,  and  her  right  to  do  so  was  not 
questioned  by  the  defendant. 

On  the  24ith  April  1871,  the  defendant  applied  for  a  rehear- 
ing of  the  case  which  had  been  decided  ex  parte,  and  on  the  25th 
August  1871,  the  suit  was  reheard  by  the  Munsif  who  was 
officiating  for  the  Munsif  who  had  passed  the  ex  parte  decree. 

The  Munsif  found  that  the  execution  of  the  bond  was  not 
proved;  that  the  defendant  had  never  been  guilty  of  any 
infringement  of  the  terms  of  the  bond ;  and  that,  even  if  the 
bond  had  been  proved,  it  was  not  legal,  -as  its  terms  were  in 
opposition  to  the  provisions  of  Hindu  law,  which  recognizes  no 
provisions  for  divorce  after  the  parties  have  once  been  married. 

From  this  decree  the  plaintiff  appealed  to  thai  Subordinate 
Judge  of  Burpettah.  The  Judge  held  that  the  bond  was 
proved;  and  went  on  to  say  that  the  Officiating  Munsif  had 
asserted  that  the  Hindu  law  contained  no  provisions  for  divorce, 
but  that  the  Court,  under  the  provisions  of  Act  II  of  1855, 
could  take  cognizance  of  numerous  decisions  passed  by  the 
local  Courts  in  Assam  by  which  the  rights  of  the  so-called 
Hindu  inhabitants  of  the  province  to  the  privilege  of  divorce 
had  been  recognized ;  that  in  fact  nothing  was  more  common 
than  for  a  husband  and  wife  to  agree  to  a  divorce  by  a  duly 
executed  deed,  stating  that  they  had  mutually  consented  to 
dissolve  the  contract,  and  that  in  such  cases  the  wife  has  been 
deemed  free  to  marry  again;  that  when  no  written  deed  of 
divorce  was  executed,  the  ceremony  of  tearing  a  betel-leaf  in 
two  by  the  parties  was  considered  sufficient  for  all  purposes ; 
that  whatever  the  provisions  of  Hindu  law  might  be  as  regards 
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the  inhabitants  of  Bengal,  it  was  clear  that,  so  far  as  the  question        1873 
of  divorce  was  concerned,  it  failed  to  agree  with  local  usance  inSiTARAM^-o/iw 

*        .  .  Kerra 

Assam,  whicTi  was  to  become  operative   in   the   event   of  the     Heerah, 
defendant  being  guilty  of  violation  of  certain  conditions,   and    Mussamut 
that  the  conditions  were  proved  to  have  been  violated.     The  HsKBAiuHisrf 
Judge  reversed  the  order  of  the   lower    Court,  and  allowed 
the  plaintiff's  appeal  with  costs.     The  defendant  appealed  to  the 
High  Court. 

Baboo  Abhoy  Churn  Bose  for  the  appellant.— Divorce  is  not 
allowed  by  Hindu  law — Reg.  v.  Karsan  Goja  (1).  Even  if  there 
were,  a  custom  allowing  divorce,  it  could  not  prevail  against  the 
express  provisions  of  the  law.  There  is  no  evidence  of  such  a 
custom. 

Baboo  Rogonauth  Bose  for  the  respondent. — [CouCH,  C.J. — 
You  have  to  show  that  a  custom  in  Assam  which  varies  Hindu  law 
can  be  admitted.]  The  Assamese  are  not  strictly  Hindus,  there- 
fore it  cannot  be  said  that  they  are  bound  by  the  strict  letter  of 
Hindu  law.  It  cannot  be  said  that  such  a  contract  is  immoral, 
as  there  is  a  law  allowing  divorce.  The  Court  had  power  to 
take  cognizance  of  the  local  custom,  and  when  that  is  proved,  it 
overrides  the  strict  letter  of  the  law. 

Baboo  Abhoy  Churn  Bose  in  reply. — The  custom  if  proved 
will  not  override  the  law.  The  Hindu  Jaw  of  Bengal  Proper  is 
applicable  to  Assam — Deepo  Dabea  v.  Gobindo  Deb  (2). 

(1)3  Bom.  H.  C.  Hep.,  124.  No  one  appeared  for  the  respondent 

(2)  Before  Mr.  Justice  E,  Jackson  and 

Mr,  Justice  Mookerjee.  The  Court  delivered   the   following 

jadgments  :— 
The  9M  June  1871. 

DEEPO    DABEA    (PLAraxiFr)    r.        E.  Jackson,  J.— This  case  was  before 
GOBINDO  DEB  (Defendant).*        this  Court  on  a  former  occasion,  when  it 

Hindu  Law^Widow^Limitation^  ^^  remanded  to  the  lower  Appellate 

Assam.  Court,  certain  errors  in  law  haviag  been 

Baboo  Bhuggohutty  Churn   GJtose  for  pointed  out  in  its  decision,  and  it  was 

the  appellant.  directed  to  make  further  enquiry  into 

♦  Special  Appeal,  Ko.  1649  of  1870,  from  a  decree  of  the  Subordinate  Judge  of  Kamroop, 
dated  the  ISth  May  1870,  reversing  a  decree  of  the  MunslC  of  that  district,  dated  the 
ISth  February  1869. 
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1873            The  following  judgments  were  delivered : — 

SiTARAM,  alias 

Hek"*^  Couch,  C.J. — I  take  the*  description  of  the  suit  from  the 

V'         judgment  of  the  Assistant  Commissioner  which  is  appealed  from. 

Ahkrrkk 

13.  KKRA  HN  KK 

'  the  case,  and  to  pass  a  fresh  decision  this  lady  residing  actually  on  this  land^ 

upon  it    The  snit  was  by  the  plaintiff  and  holding  in  her  own  sole  possession  a 

as  the  widow  of  one   Ramdeb,  for    a  portion  of  it,  is  sufficient  to  prevent  the 

declaration  of  her  right  and  title  to  a  bar  of  the  law  of  limitation,  at  least  as 

certain  piece  of  dharmatar  land,  which  regards  that  portion  of  it  which  is  in 

she  alleged  formerly  belonged   to   her  her  khas  possession.    Then  there  is  the 

hnsband,  and  of  which   she  asserted  she  other  fact  that  the  names  of  both  tho 

had  been  always  in  possession,  bat  which  plaintiff  and  t^e  defendant  have  been 

the  defendant  had  got  registered  in  his  registered  as  proprietors  of  the  land  since 

own  name,  as  well  as  in  her  (plaintiff's)  the  year    1264    (1857).    Even    though 

name.  previons  to  those  years,  the  defendant's 

The  defendant  alleged  that,  on  the  father's  name  alone  had  been  registered, 

deatii  of  Ramdeb,  his  father  sacceeded  still  snch  a  change  having  been  made  with 

to  Ramdeb's  property  as  his  next  of  kin,  the  assent  of  the  defendant's  father,  proves 

and  that  he  and  his  father  had  been  in  nndonbtedly  that  the  defendant's  father 

possession   since  Ramdeb's    death,  and  admitted  that  his  possession  of  the  land 

that  the  plaintiff  was  not  entitled  to  any  np  to  that  time  had  not  been  independent 

portion  of  the  dharmatar  land.  of  and  adverse  to  the  plaintiff's  right. 

The  first  Conrt  came  to  the  conclusion  The  entry  of  the  plaintiff's  name  con- 
that  the  plaintiff  and  the  defendant  were  jointly  with  the  defendant's  is  a  distinct 
each  entitled  to  eight  annas  of  the  land;  declaration  at  least  that  the  plaintiff  was 
that  the  property  was  family  property;  and  jointly  entitled  to  this  land  with  the 
the  grandfathers  of  the  parties  had  been  defendant.  It  is  impossible  nnder  these 
brothers,  equally  entitled  to  the  land  circumstances  to  understand  how  tho 
which  devolved  in  equal  shares  on  their  Assistant  Commissioner  has  come  to  tho 
descendants,  the  plaintiff's  husband  and  conclusion  that  the  plaintiff's  claim  is 
the  defendants.                    ^  barred  nnder  the  law  of  limitation.    We 

On     reviewing     his     decision,     the  set  aside  his  decision  on  this  point. 

Assistant  Commissioner  and  Subordinate  There  only  remains  then  to  consider 

Judge  of  Burpettah  has  come  to    the  the  finding  of  the  Assistant  Com  mis- 

condition  that  the  plaintiff's  claim  is  sioner  on  the  merits.    It  was  pointed  out 

wholly  barred  by  limitation.    He  finds  to  him  on  the  former  occasion  that  he 

that  the  plaintiff   is  actually  residing  -was  wrong  in  stating  that  the  defendant, 

upon  a  portion  of  the  land,  and  holds  a  as  a  cousin  of  the  plaintiff's  husband,  was 

portion  of  it  in  her  khas  possession,  but  his  next  of  kin,  and  that  he  was  entitled 

he  finds  that  the  defendant  has  been  to  succeed  to  the  plaintiff's  husband's 

managing  the  property  for  the  last  30  property,^  the    widow    only    obtaining 

years  since  the  death  of  the  plaintiff's  maintenance  from  him.    It  was  pointed 

husband,  and  he  therefore  considers  that  out  to  him  that  this  was  contrary  to 

the  plaintiff 's  title,  if  any,   has  lapsed  ordinary   Hindu    law.     The    Assistant 

under  the  law  of  limitation.  Commissioner  states  in    his    judgment 

Upon  this  point  this  specii|l  appeal  is  that,  although   it  may  be  the  law  in 

preferred  to  this  Court ;  and  it  has  been  Bengal  that  a  widow  succeeds    to  her 

pointed    out  that  the  decision  of  the  husband's  Mtate,  still  that  such  is  not 

lower    Appellate    Court    is    evidently  always  the  Hindu    law,    inasmuch,  as 

wrong,  inasmuch  as  the  very   &ct  of  under   the  Benares   s^ool,   in   certain 
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He  says : — "  The  plaintiff  sues  to  have  her  marriage  with  the        1873 
defendant  cancelled  on  the  strength  of  a  bond  executed  by  him  Sitaram,  aiiaa 
before  his  marriage  with  her  by  which  he  engaged  to  consider     Hkkrah, 
his  marriage  void  if  he  ever  left  the  village  in  which  the  plaintiff    Mussamut 
and  her  friends  reside^  or  in  case  of  cruelty,  or  in  the  event  of  Hbbrahmbk. 
his  ever  marrying  another  wife."     He  founds  his  decision  upon 
a  breach  of  that  agreement,  saying  the  '^  violation  of  its  condi- 
tions "  (the  conditions  of  the  bond)  ''  are  shown  to  have  occurred. 

circumstances,  the  widow  has  no  right  of  decision  of  the  Assistant  Commissioner, 

BQCcession  to    the   husband's   property,  and  to  restore  the  decision  of  the  first 

And  I  understand  him  to  presume  that  Court. 

it  is  possible  it  may  not  be  the  law  in  Each  party  will  pay  his  own  costs  of 

Assam.  this  litigation. 

It  does  not  appear  that  any  of  the 

parties  in  this  case  asserted   that  the  Mookbrjee,  J. — ^I  am  also  of  opinion 

ordinary  Hindu  law  did  not  apply:  it  does  that  the  Assistant  Commissioner  is  wholly 

not  appear  that  the  Assistant  Commis-  wrong  in  dismissing  the  suit    of    the 

sioner  had  any  ground  for  saying  that  plaintiff.    I  cannot  make  out  how  the  ' 

the  ordinary  Hindu  law  does  not  apply  Commissioner  thinks  that  the  law   of 

in  the  province  of  Assam.    If  the  law  inheritance  in  Assam  is  different  from              « 

differs  in  AsssftU)   there  must  be  some  the  law  prevalent  in  Bengal,  i.e.,  the  law 

proof  of  that  fact,  it  might  have  been  of  the  Dayabhaga.    The  defendant  never 

distinctly  pleaded,  but  it  was  not,  and  it  raised  that  contention,  and  never  pleaded 

might  of  course  have  been  easily  proved,  that,  under  either  the  Mitaksbara  or  any 

but  there  was  no  attempt  to  prove  it.    It  other  system  of  law,  he  is  a  preferential 

is  quite  true  that  the  widow  only  obtains  heir  to  the  deceased  Bamdeb,  or  that  the 

a  life-interest  in  the  property,  and  that  widow  is  no  heir  at  alL    The  plea  put 

she  is  unable  to  transfer  it  except  for  forward    appears    to  be  that,  inasmuch 

her  life.    But  there  seems    to    be    no  as  Uamdeb  had,  at  the  time  of  his  death, 

ground    whatever   for  the  presumption  bequaathed  his  share  to  the  defendant's 

made    by  the    Assistant  Commissioner  father,  the  widow  is  not  entitled  to  succeei 

to  the  effect  that  the  law  in  Assam  differs  This  is  not  a  plea  that  the  widow  is  not 

from  the  ordinary  law  in  Bengal.    The  an  heir  according  to  the  law  prevalent  in 

widow  is  under  the  Hindu  law  entitled  Assam,  but  it  is  quite  consistent  with  the 

to  succeed  to  her  husband's  property,  and  law  of  Bengal  proper,  i.e.,  the  law  of  the 

is  entitled  to  have  her  name  registered  Dayabhaga.    The  first  Court  found  that 

as  the  proprietor  of  this  land.    The  first  the  defendant  has  not  been  able  to  stib- 

Court  seems  to  have  gone  very  carefully  stantiate  his  allegation  of  a  bequest,  and 

into  the  rights  of  the  parties,  and  that  therefore  gave  a  decree  of  a  moiety  of 

Court  came  to  the  conclusion  that  the  the  property  to  the  plaintiff  in  right  of 

plaintiff  and    the    defendant    are    each  her  husband.   Where  the  Assistant  Com- 

equally    entitled    to    8    annas    of    the  missioner  got  a  different  Hindu  law  for 

disputed  land.    There  is  nothing  in  the  Assam  is  not  at  all  clear  to  me. 

decision  of  the  lower  Appellate  Court  I  also  would  restore  the  decision  of  the 

upon  which  we  can  find  that  the  first  first  Court,  and  reverse  that  of  the  Com- 

Court  was  in  any  way  in  errc^  in  arriv-  missioner.    Under  the  circumstances  of 

ing  at  that  conclusion.    We  are  there-  the  case,  each  party  should  pay  his  own 

fore   obliged    again    to   set   aside    the  costs  throughout. 
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1879  I  thefefore  reverae  the  order  of  the  lower  Court,  and  decree  the 
SiTAKAM,  alias  plaintiff's  claim  by  which  her  marriage  with  the  defendant  is  to 
Hebhah,  be  deemed  void,  with  effect  from  date  on  which  it  is  shown 
MoBSAMUT  he  violated  the  condition  of  the  marriage  agreement."  The 
Hebbaiuibe.  Assistant  Commissioner  says  that  he  can  take  notice  of  certain 
decisions  of  the  Courts  of  Assam,  which  show  what  he  considers 
to  be  a  usage  which  would  support  this  decree,  but  the  usage 
which  he  describes  is  not  one  of  persons  making  an  agreement 
of  this  kind  that  a  marriage  about  to  be  contracted  is  to  become 
void  on  the  happening  of  certain  events,  but  a  usage  which 
recognizes  that,  amongst  Hindus  in  Assam,  there  maj  be  a 
divorce,  and  that  persons  may,  by  consent,  effect  one.  That  is 
very  different  from  a  usage  which  would  sanction  a  contract  of 
this  description.  I  am  supposing  that  the  Assistant  Commissioner 
had  authority  to  decide  this  case  according  to  what  was  the 
usage  in  Assam,  and  that  the  rules  of  Hindu  law  might  be 
modified  by  the  usage.  I  am  not  prepared  to  say  that  this  is 
the  case,  and  it  is  not  necessary  for  us  to  give  an  ^pinion  upon 
that  point.  In  order  to  support  this  decision,  we  must  come  to 
the  conclusion  that  an  agreement  of  this  kind  by  which  persons, 
when  they  are  going  to  contract  a  marriage,  agree  that  it  shall 
become  void  on  the  happening  of  a  certain  event,  for  instance, 
as  in  this  case,  if  the  husband  does  not  continue  to  reside  in 
the  wife's  village,  is  valid,  and  can  alter  the  law  of  marriage 
prevailing  amongst  Hindus. 

We  think  it  is  contrary  to  the  policy  of  the  law  to  allow 
persons  by  a  contract  between  themselves  to  avoid  a  marriage 
on  the  happening  of  any  event  they  may  think  fit  to  fix  upon. 
According  to  this  judgment,  they  might  have  agreed  that  the 
marriage  should  become  void  on  the  happening  of  any  other 
event,  such  as,  if  the  husband  went  to  any  particular  place,  or 
did  some  other  act.  An  agreement  of  this  kind  is  contrary  to 
the  policy  of  the  law,  and  persons  subject  to  it  cannot  be 
allowed  to  alter  the  law  in  that  way.  Therefore  the  decision  of 
the  Assistant  Commissioner  must  be  reversed.  It  is  immaterial 
whether  the  contract  was  entered  into  or  not,  as  it  would  not 
render  the  marriage  void.  A  suit  cannot  be  maintained  upon 
such  a  bond  as  this. 
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The  appeal  must  be  allowed,  and  the  suit  of  the  plaintiff        1878 
dismissed  with  costs.  Sitaram,  alias 

Kbrba 
Hberah, 

Kemp,  J. — I  wish  to  add  that  I  entirely  concur  in  this    mussamut 

judgment.     One  of  the  conditions  of  this  bond  was  that,  if  the  nt^^^Kv. 

husband,  who  is  a  Hindu,  married  again,  his  first  marriage  would 

be  considered  null  and  void.     Now,  supposing  this  lady  who 

now  sues  to  have  her  marriage  cancelled  happened  to  be  barren, 

the  husband,  if  this  contract  was  one  which  could  be  enforced, 

would  not,  by  reason  of  that  contract,  be  able  to  marry  again 

without  running  the  risk  of  having  his  marriage  with  the  first 

wife  cancelled.     I  think  such  a  contract  quite  contrary  to  the 

policy  and  spirit  of  the  Hindu  law,  and  that  the  suit  ought  to  be 

dismissed. 

Appeal  allowed. 


Before  Mr.  Justice  Kemp  and  Mr,  Justice  Ponti/ex, 

BICflOOK  NATH  PANDA Y  (Plaistifp)  r.  RAM  LOCHUN  SINGH        1873 

(Dbfbndant).*  ^^^y-  '^' 

Interest^  Bate  of ^Bond  payable  by  Instalments — Penalty — Liquidated 

Damages, 

The  defendant  executed  a  bond  in  fayor  of  the  plaintiff  by  which  he  agreed  to 
pay  *<  interest  at  8  annas  per  cent,  month  after  month,  and  to  repay  the  principal 
money  within  the  period  of  three  years."  It  was  fnrther  stipulated  in  the  bond 
that,  "should  I  fail  to  pay  the  principal  and  interest  as  agreed  upon,  I  shall  pay 
interest  at  4  per  cent,  per  mensem  from  the  date  of  this  bond  to  that  of  liquidation." 
The  defendant  made  default  in  payment  Held  in  a  suit  brought  on  the  bond 
that  the  stipulation  in  the  bond  for  the  payment  of  interest  at  A  per  cent,  per  mensem  , 
was  in  the  nature  of  a  penalty,  and  the  plaintiff  was  only  entitled  to  recover 
interest  at  a  reasonable  rate.    In  this  case  1  per  cent  per  mensem  was  given. 

This  was  a  suit  to  recover  Bs.  1,507-3  as  principal  and  interest 
due  on  a  bond  dated  1st  Assin  127^,  Fuslee  (14th  September 
1867),  executed  by  the  defendant  in  favor  of  the  plaintiflf.  The 
material  portion  of  the  bond  was  as  follows : — 

"  I,  Ram  Lochun   Singh,  execute   this   to   the  effect   following  :— 

♦  Special  Appeal,  No.  709  of  1872,  from  a  decree  of  the  Judge  of  Bhaugiilpore,  dated 
the  9th  January  1872,  modifying  a  decree  of  the  Subordinate  Judge  of  that  district,  dated 
the  2nd  December  1870. 

18 
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1873        I  hftve  borrowed  and  receiTod  the  sum  of  Co.'s  Rs.  600  on  interest 

BicHooK     from  Bichook  Nath  Panday,  and  agreed  to  pay  interest  on   the  said 
Nath  Pamoat  ^  ,      i^  1        '  , 

V.  amount  at  8  aunas  per  cent  month  after  month,  and  to  repay  the 

SuioH«       principal  money  within  the  period  of  three  years.     For  the  said  amount, 

principal  and  interest,  I  do  hereby  mortgage  and  pledge  1  anna  4  pies 

out  of  the  entire  Mehal  Koondoowar,   bearing  a   sudder  jumma  of 

Ks.  380  ;  should  the  mehal  in  question  happen  to  be  sold  by  auction 

for  arrears  of  Grovernment  revenue,  to  be  attached,  or  sold,  or  involved 

in  a  suit  for  debts  due  to  other  creditors,  this  mahajun  or  creditor  shall 

have  authority  to  realize  the  money  by  any  means  he  chooses  without 

waiting  for  the  expiration  of  the  term  of  this  bond.     Should  I  fail  to 

pay  the  principal  and  interest  as  agreed  upon,   I  shall  pay  interest  at 

4  per  cent,  per  mensem  from  date  of  this  bond  to  that  of  liquidation. 

On  this  ogreem^t  I  have  iaken  the  money  and  given  the  bond  or 

writing." 

The  defendant  made  default  in  payment^  and  the  plaintiff 
instituted  the  present  suit  on  2ud  November  1870.  The 
defendant  admitted  the  execution  of  the  bond,  and  the  plaintiff 
contended  that  he  was  entitled  to  a  decree  for  the  whole  amount 
of  principal  with  interest  at  4  per  cent  per  mensem.  The 
Subordinate  Judge  gave  a  decree  for  the  principal  with  interest 
at  8  annas  per  cent  per  mensem. 

On  appeal^  the  J4idge  held  that  the  plaintiff  was  only  entitled 
to  a  reasonable  rate  of  interest,  and  he  made  a  decree  for  the 
principal  with  interest  at  the  rate  of  12  per  cent. per  annum 
from  the  date  of  the  bond  to  the  date  of  the  decree,  and  after 
decree  at  the  rate  of  6  per  cent  per  annum. 

The  plaintiff  appealed  to  the  High  Court 

Baboos  Romesh  Chunder  Mitter  and  Kalihishen  Sein,  for  the 
appellant^  contended  that,  on  non-payment  by  the  defendant,  the 
plaintiff  was  entitled  to  interest  at  the  rate  stipulated  for 
in  the  bond  on  that  event  occurring,  viz,,  4  per  cent  per 
mensem.  By  s.  2  of  Act  XXVIII  of  1855,  the  Court  is  bound 
to  decree  the  interest  at  the  rate  stipulated  for  between  the 
parties.  If  it  had  been  stipulated  that  interest  should  be  paid 
at  4  per  cent  per  mensem,  but  in  case  of  punctual  payment  at 
a  less  rate,  the  Court  would  have  been  bound  in  case  of  default  to 
not  affected  by  the  phraseology  that  may  be  used.    The  parties 
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give  interest  at  the  larger  amount.  They  cited  the  cases  otPeetam"        1873 
bur   Ghatterjee  v.  Kaleechurn    Roy  (1),  Rashessur    Surmah   v.  jfj^^  Pamday 

(l)  Before  Mr,  Justice  BayJey  and  Mr,  Justice  Oh    the  part  of  the  respondents,  we  »      tL^  „,. 

E,  Jackson,  have  heen  referred  to  a  decision  of  this        giKo  u. 

The  1st  December  1870.  Court,  in  Bolof  Dobey  v.  Sideswar  Rao 

PEETAMBUR    GHATTERJEE    (Plaik-  Baboo  Boy  Kur  (a),  in  which  it  was 

tiff)  v.   kaleechurn  ROT     and  held  that  where  a  smaller  sam  is  secured 

ANOTUBR  (Dbfrndants).*  by  a  larger  sum,  that  larger  sum  may  be 

Jnierest,  Rate  of—Bond  pa^abU  by  Jnstal-  lo^t^j^  ^p^^  ^  ^  penalty.    In  that  case, 

nunts— Penalty.  ^^  ^^^^^^  ^^^  ^^^  j^^^  ^j.  ^^^  ^^^^  ^^ 

Baboo    Bamackum  Banerjee   for  the  i  per  cent   per  mensem,  and  there  was 

appellant.  a  stipnlation  that,  if  a  certain  nnmber  of 

Messrs.  G.  A,    Twidale  and    H.    A.  instalments  were  not  paid,  the  whole 

Mendies  for  the  respondents.  amount  wonld  be   considered    to  have 

The  jadgment  of  the  Conrt  was  deli-  lapsed,  and  the  loan  would  bear  interest 

Tcred  by  at  the  rate  of  10  per  cent,  pen  mensem^ 

Jackson,  J. — This  was  a  suit  to  recover  We  think  that  the  fa<^  of  that  case  are 
a  sum  of  Rs.  700  lent  upon  an  agreement  very  different  from  those  of  this,  and 
to  the  effect  that  it  diould  be  repaid  the  question  whether  the  higher  rate  of 
with  interest  at  8  annas  per  cent,  per  percentage  should  be  looked  upon  as  a 
mensem,  by  instalments  of  Rs.  100  in  penalty  or  not  depends  upon  the  circum- 
the  month  of  Falgoon  (Uth  February  to  stances  of  the  case.  Ten  per  cent,  per 
12th  March)  each  year  &om  1268  to  1276  mensem  is  an  extraordinarily  high  rate 
(1862  to  1870);  the  remainder  to  be  of  interest,  and  the  result  of  that  stipu- 
paid  in  1277  0871).  There  was  also  a  lation  in  the  bond  was  that  the  recovery 
clause  in  the  agreement  fiiat,  if  in  four  of  the  amount  was  considered  so  doubt- 
years  these  instalments  were  not  paid,  ful,  that  an  interest  in  the  sum  of 
the  interest  to  be  paid  on  the  Rs.  700  Rs.  5,500  was  sold  for  Rs.  800.  This 
wonld  be  at  the  rate  of  Re.  1  per  cent  case  in  no  way  seems  to  agree  with  that 
per  mensem.  The  plaintiff  brought  this  case.  In  this  case,  the  terms  granted  to 
suit  demanding  interest  at  the  higher  the  defendants  at  first  were  below  the 
rate,  on  the  allegation  that  for  five  or  ordinary  terms  on  which  money  is  usually 
six  years  after  the  money  had  been  lent,  lent  in  this  country,  and  it  was  almost 
no  instalment  was  paid  as  agreed  upon,  a  favor  shown  to   the  defendants   that 

Both  the  Courts  -below  have  dismissed  such     terms    were    granted  ;    and    the 

the  plaintiff's  claim  to  higher  interest  penalty  was  not  that  any  excessive  rate 

than  8  annas  per  cent    Both  have  come  should  be  paid,  but  that  the   ordinary 

to  the  conclusion  that  the  stipnlation  as  rate  at  1  per  cent  should  be  paid.    There 

to  the  higher  percentage  was  a  penalty,  was  also  in  this  case  other  landed  sccu- 

and  the  plaintiff  had  no  sufiicient  ground  rity  {or  the  payment  of  the  money,  and 

to  recover  at  that  rate.    It  is  upon  this  it  does  seem  as  if  the  meaning  of  the 

ground  that  this  special  appeal  has  been  parties  solely  was  that,  if  any  delay  occur- 

]^referred  to  this  Court,  and  it  is  urged  red  in  the  repayment  of  the  money,  the 

thut  the  higher  percentage  was  clearly  lender   should   receive   interest    at  the 

dili    under   the  express   terms   of   the  ordinary  rate  of  1  per  cent  per  mensem. 

agflement  between  the  parties.  We  set  aside  the  decision  of  the  lower 

*  Bpecial  Appeal,  No.  837  of  1870,  from  a  decree  passed  by  Subordinate  Judge  of 
Boorbhoom,  dated  the  12th  February  1870,  modifying  a  decree  of  the  Sudder  Moonsiff  of 
that  district,  dated  the  18th  September  1869. 

(o)  4  B.  L.  R.,  App.,  92. 
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1878         Kaleekanath  Surmah  (1),  Shah  Makhanlaly.  Srikrishna  Sinff{2), 

Nath  Pamdat  *^^  Mussamut  Sohodea  Beebee  v.  Baboo  Deendyal  Lall  (3). 

Ram  Log  nir  ^^^>   '^^  decree  the  plaintiff's  sait  interest  decreed,  namelj,  Bs.  2-8  ptr  cent. 

SiHOH.        "^ith  all  costs  with  reference  to  the  above  per  mensem^  is  exorbitant.   Bat  the  lower 

remarks.    A  decree  will  be  drawn  np  in  Court  was  justified  in  giving  interest  at 

accordance  with  thejudgment  above  given,  the  rate  stipulated  in  the  bond  down  to 

(1)  Before  Mr.  Justice  Norman  and  Mr.  *^«  ^^  «*  ^««'*«-    ^  ordinary  business 

JuHice  E.  Jackson,  transactions  when  money  is  taken    on 

«,,    -  ,  ,*     -««/^  ^o*>^>  wid  it  is  stipulated  that  interest 

The  7ih  May  1^69.  .     *     w         -a     ^             *  •          *       *u  * 

'  18  to  be  paid  at  a  certain   rate,    that 

BA8HESSUR  SURMAH  (Pepehdaht)  v,  interest     represents    the     consideration 

KALEEKANATH  SURMAH  a»d  am-  ^^^^  ^  ^  p^d  by  the  borrower  to  the 

OTHEB  (PlAIHTIFFS).*  j^^^j^^   f^,     ^^     ^     ^j  ^^     ^^^^^^     ^^ 

Interest^  Rate  of-^Bond poffak by  InslalmtnU.  forbearance  to  enforce  repayment    But 

Baboo    Obhoy    Chum    Bou   for   the  parties  usually  understand  that,  as  long 

appellant.  <ui  the  contract  continues  in  forc^  all  the 

Baboo    McUni   MoHm^  Be,,  tot   the  term  of  it  will  continue,  and  omongst 

,     .  others,  the  terms  as  to  the  rate  of  interest 
respondents. 

for  the  use  of  the  money  on  loan.    But 

The  Judgment  of  the  Court  was  deli-  after  the  date  of  the  decree,  a  new  sUte  of 

▼ered  by  circumstances  arises.  The  contract  ceases, 

Norman,  J.— It  is  clear  that  there  is  becomes  merged  in  the  decree,  and  the 

no  ground  for  this  appeal.  plaintiff  recovers  under  that  decree  such 

The  first  point  taken  is  that  the  bond  interest,  as  according  to  the  course  and 

of   Bs.  800,  upon  which    the    suit    is  practice  of  the  Court,  is  allowed  on  debts 

brought,  was  given  to  the  two  plaintiffs,  for  which  the  creditor  has  the  security  of 

and  that  the  two  plaintiffs  had  advanced  its  decree.    We  think  that  the  decree  of 

different  sums  making  up  the  amount  of  the  lower  Court  sho       be  modified  to  tlie 

Bs.    800,    and    that    therefore   having  extent  of  reducing  the  rata  of  interest 

separate  interests  in  the  money  to  be  to  12  per  cent  per  aaaum  from  the  date 

recovered,  they  could  not  sue  jointly.  But  of  decree. 

if  the  defendant  has,  for  any  reason,  given  For  the  rest,  the  appeal  is  dismissed 

a  bond  to  both  plaintiffs  jointly  for  the  with  costs  payable  to  the  respondents, 

entire  sum  borrowed,  he  cannot  raise  any  ,«v  «  t,  ^   «    p  p    ^ 

objection  of  this  nature.    The  pkintiffs  ^^^        '  ^  ^*''      ^''  ^' 

can  settle  their  respective  rights  in  the  ^^^  ^^*  ^'''  '^'^^  ^'  ^'  -^^^^  «»'' 

money  to  be  recovered  amongst  them-  /'aw. 

Belves.    It  is  a  matter  with  which  the  The  I8th  July  1871. 

defendant  has  no  concern.  The  plaintiffs    ,.^„„ .  ,„,^  «,.„^_«.    ^ 

.«» «..f  -„:««  4r..  *hn  «*?«i««i  V^-„«  f  MUSSAMUT  SOHODEA  BEBEE   (Dk- 

arenot  suing  for  tne  original  loans  for  .     t»  *  ur^r.  r»T-T^vTr^ir*T  Arr 

.,                          xijji.         »*  fbndant)  v.  BABOO  DEENDYAL  LALL 

the  sums  separately  advanced  by  each  of  /p          r     ^  + 

them,  but  they  are  suing  jointly  for  Uie 

amount  specified  in  the  bond  executed  /»te«»<»  ^a(«  of^Bond^PenaUy, 

by  the  defendant  to  them  jointly.  Tuis  was  a  suit  to  recover  Bs.  3,285  as 

It  is  also  objected  that  the   rate  .of  principal  and  interest  due   on   a   bond 

♦  Special  Appeal,  No.  2946  of  1868,  from  a  decree  of  the  Deputy  Commissioner  of  Sibsagar, 

dated  the  27th  June  1868,  afiirming  a  decree  of  the  Moonsiff  of  that  district,  dated  the 
80th  November  1867. 

t  Special  Appeal,  No.  428  of  1871,  from  a  decree  of  the  Officiating  Judge  of  Gya,  dated 

the  8th  February  1871,  reversing  a  decree  of  the  Subordinate  Judge  of  that  place,  dated 
the  14th  June  1870. 
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Baboo  Taruci   Nath  Dutt,  for  the   respondent,  contended,        1873 
that  the  clause  in  the  bond  which  was  relied  on  by  the  plaintiff  ^^  Bichook 

•^  ^  Nath  Pamday 

was  a  mere  penalty  clause,  which  the  Court  would  not  enforce.  ^' 

__.       ,  *  .^  Bam  Lochuh 

He  cited   Boley   Dobey  v.  Sideswar  Rao  Baboo  Roy  Kur  (1).  Suiqh. 

The  judgment  of  the  Court  was  delivered  by 

PoNTiPEX,  J.  (who  after  reading  the  material  portion  of 
the  bond  continued). — From  this  it  appears  that,  if  default  was 
not  made  in  payment  of  the  principal  and  interest,  the  loan  was 
made  at  less  than  the  usual  rate  of  interest ;  but  it  would  also 

for  Rs.  8,000  execnted  by  the  defendant  and  should  not  be  looked  npon  as  a 

to  the  plaintiff,  dated  3lst  Angost  1867.  penal  provision. 

The  conditions  in  the  bond  were  that  the  The  Subordinate  Jadge  held  that  the 
amount  of  the  loan  was  to  bear  interest  second  condition  in  the  bond  was  a  penal 
at  the  rate  of  Rs.  1-8 /tct  mensem  for  three  provision,  and  could  not  be  enforced.  He 
months  when  the  principal  and  interest  gave  a  decree  for  interest  at  tlie  rate  of 
was  to  be  repaid,  and  that,  in  the  event  Rs.  1-8  per  cent,  per  mensem  up  to  date 
of  its  not  being  then  repaid,  an  enhanced  of  suit,  with  interest  from  date  of  decree 
rate  of  interest  at  5  per  cent,  per  mensem  to  date  of  satisfaction  at  rate  of  1  per 
would  be  levied  (in  lieu  of  the  first-  cent,  per  mensem.  The  Judge  on  appeal 
named  interest)  from  the  date  of  the  reversed  the  decision  of  the  Subordinate 
execution  of  the  bond  to  the  date  of  Judge,  and  decreed  the  claim  in  accord- 
liquidation  thereof.  The  loan  was  not  ance  with  the  terms  of  the  bond,  with 
repaid  in  the  time  specified,  but  one  day  interest  on  the  decree  at  6  per  cent,  per 
afterwards  the  defendant  wrote  to  the  annum, 

plaintiff  requesting  him  to  accept  the  The  defendant  appealed  to  the  High 

amount  due    on   the  bond,  and  some  13  Court,  on  the  ground  that  the  Judge  was 

days  after  this  she  deposited  Rs.  8,000  wrong  in  awarding  interest  at  5  per  cent, 

in  the  hands  of  a  third  party  from  whom  per  mensem  from  the  date  of  the  execu- 

the  defendant  received  it    The  Subor-  tion  of    the  bond,    for    the    condition 

dinate  Judge  raised  the  issue,  ^*  at  what  in   the  bond  was  in  the  nature  of   a 

rate  is  the  plaintiff  entitled  to   recover  penalty,  and  could  not  be  enforced  by  a 

interest :"  and  it  was  contended  for  the  Court  of  Justice, 
defendant  that  the  second  condition  as 

to  the  payn^ent  of  interest  at  5  per  cent  Baboos  Kissen   Succa  Mookerjee  and 

per  mensem  was  a  penal  provision,  and  Chunder  Madhub  Ghose  for  the  appellant, 
that  the   plaintiff   was  not  entitled  to 

recover  the  same.  For  the  plaintiff  it  was  Baboos  Mohini  Mohun  Roy  and  Nilma^ 

contended  that  as  Act  XXVUI  of  1855  dhub  Sen  tor  the  respondent, 
provides  that  the  Courts  should  award 

interest  according  to  what  may   have  The  judgment  of  the  Court  was  deli- 
been     stipulated    between    contracting  vered  by 
parties,  the  second  condition,  which  was 

made  by  the  consent  of  both  parties,  Jackbon,  J. — This  special  appeal  is 

and  was  to  operate  only  in  the  event  of  dismissed  with  costs, 
the  first   condidon  not  toeing  fulfilled, 

shoulcl  be  carried  out  by  the  defendant,  (1)  4  B.  L.  R.,  App.,  92. 
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1878        appear  from  the  amount  of  the  sudder  jumma  that  the  property 
BicHooK     lijpothecated  was  an  ample  security  for  the  loan. 
_     5-  Both  of  the  lower  Courts  have  decided  that  the  provision  in 

Bam  Lochun  ,        ,  , 

SiKGu,  the  bond^  which  is  to  take  effect  in  default  of  punctual  payment^ 
must  be  treated  as  in  the  nature  of  a  penalty,  and  the  Judge  of 
Bhaugulpore  has  accordingly  given  a  judgment  to  the  appellant 
for  the  principal  amount,  but  together  with  interest  calculated 
at  12  per  cent,  per  annum  in  satisfaction  of  such  penalty. 

The  facts  of  the  case  are  that  default  was  made  in  payment  of 
the  principal  at  the  expiration  of  three  years  from  the  date  of 
the  bond.  It  does  not  clearly  appear,  but  I  will  assume  for  the 
purpose  of  this  decision  that  default  was  made  throughout  the 
three  years  in  payment  of  the  monthly  interest.  The  appellant 
might'  have  sued  on  the  bond  for  each  monthly  instalment  of 
interest.  This  he  did  not  do.  But  one  month  and  twenty  days 
after  the  expiration  of  the  period  of  three  years,  the  appellant 
instituted  the  present  suit.  It  would  appear  that  the  respondent 
was  at  the  date  of  the  institution  of  the  suit  prepared  to  pay 
the  principal  (with  the  exception  of  a  trifling  sum  of  Rs.  25 
about  which  there  was  a  dispute,  but  which  the  respondent 
agreed  to  pay  if  the  appellant  would  vouch  for  it  having  been 
advanced),  but  objected  to  pay  interest  at  the  rate  of  4  per  cent, 
per  mensem  according  to  the  default  proviso  in  the  bond. 

The  appellant  before  us  insists  that,  having  regard  to  s.  2, 
Act  XXVIII  of  1855,  the  Court  is  bound  to  decree  the 
interest  at  4  per  cent  per  mensem^  and  cannot  relieve  against 
the  proviso  as  being  in  the  nature  of  a  penalty.  The 
words  of  that  section  are :— ^-^^  In  any  suit  in  which  interest 
is  recoverable,  the  amount  shall  be  adjudged  or  decreed  by 
the  Court  at  the  rate  (if  any)  agreed  upon  by  the  parties." 
But  that  section  in  my  opinion  does  not  affect  the  question  of 
penalty  or  no  penalty.  It  leaves  it  still  open  for  the  Court  to 
.decide  whether  the  4  per  cent,  per  mensem  "  was  agreed  upon  by 
the  parties  as  interest,"  or  whether  it  was  intended  as  a  penalty. 
Otherwise  in  no  case,  however  gross  and  oppressive  it  might  be, 
if  the  parties  used  the  word  "  interest, "  could  the  Court  interfere. 
Such  argument  is  met  by  the  numerous  cases  which  decide 
that  the  question  to  be  determined  of  penalty  or  no  penalty  is 
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to  au  instrument  cannot  change  tlie  fact  by  using  a  particular        1873 
name,  and  whether  the  sum  provided  to  be  paid  is  to  be  treated     Bichook 
as   a   penalty  or  as  liquidated  damages  is  a  question  of  law  v. 

to  be  decided  by  the  Court  upon  a  consideration  of  the  Simoh. 
whole  instrument  in  each  case — Sainter  v.  Ferguson  (1).  It 
has  been  laid  down  by  the  Priyy  Council  in  the  case  of 
Dimech  v.  Corlett  (2)  that "  the  law  on  the  question  of  penalty 
or  liquidated  damages  may  be  considered,  after  a  great  number 
of  decisions,  not  perhaps  all  of  them  strictly  reconcil'eable  with 
each  other,  to  be  at  length  satisfactorily  settled;  and  the  hinge, 
on  which  the  decision  in  every  particular  case  turns,  is  the 
intention  of  the  parties  collected  from  the  language  they  have 
used.  The  mere  use  of  the  term  "  penalty,"  or  the  term  "  liquidated 
damages  "  (or  in  the  present  case  I  may  add  the  term  ^^  interest*"  ) 
'^  does  not  determine  that  intention ;  but  like  any  other  question 
of  construction,  it  is  to  he  determined  by  the  nature  of  the  provi- 
sions and  the  language  of  the  whole  instrument  One  circum- 
stance is,  however,  of  great  importance  towards  arriving  at  a 
conclusion ;  if  the  instrument  contains  many  stipulations  of 
varying  importance,  or  relating  to  objects  of  small  value  calculable 
in  money,  there  is  the  strongest  ground  for  supposing  that  a 
stipulation,  applying  generally  to  a  breach  of  all  or  any  of  them, 
was  intended  to  be  a  penalty,  and  not  in  the  way  of  liquidated 
damages."  To  the  principle  so  laid  down  by  the  Privy  Council 
may  be  added  the  observations  of  Tindal,  J.,  in  the  case  of 
Kembhy.  Farren  (3)  ^^  that  a  very  large  sum  should  become 
immediately  payable  in  consequence  of  the  non-payment 
of  a  very  small  sum,  and  that  the  former  should  not  be 
considered  a  penalty  appears  to  be  a  contradiction  in  terms ;  the 
case  being  precisely  that  in  which  Courts  of  Equity  have  always 
relieved,  and  against  which  Courts  of  Law  have  also  in  modern 
times  endeavoured  to  relieve,  by  directing  juries  to  measure 
and  assess  the  damages  actually  sustained  by  the  breach  of  the 
agreement." 
/|  Applying  these  principles  to  the  case  before  us,  if  one  day's 


? 


(1)  70.  B.,  716,866  727;18L.J.,C.P.,  217. 

(2)  12  Moore's  P.  C,  199,  see  229. 

(3)  3  M.  &  P.,  425,  see  441  J   S.  0.,  6  Bing.,  141. 
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1878        default  was  made  in  payment  at  the  end  of  anjj  even  the  firsts 
BicHooK     month  of  the  tliree  years'  term,  of  the  interest  at  the  rate  of 

Natii  Pan  day  i  i  #. 

».  i  per  cent,  per  mensem^  the  very  large  rate  of  4  per  cent,  per 

Suiou.  mensem  would  immediately  become  payable  throughout  the  term  ; 
or^  in  other  words^  a  very  large  sum  would  become  immediately 
payable  in  consequence  of  the  unpunctual  payment  of  a  very 
small  sum.  Or,  again,  if  interest  at  the  rate  of  ^  per  cent  per 
mensem  had  been  punctually  paid  for  the  first  thirty-four  months 
of  the  term,  but  one  day's  default  was  made  in  payment  of  the 
interest  of  the  thirty-fifth  month  at  that  rate,  4  per  cent,  per 
mensem  would  immediately  become  payable  from  the  very 
commencement,  of  thetertn ;  or,  in  other  words,  a  very  large 
sum  would  become  immediately  payable  in  consequence  of  the 
unpunctual  payment  of  a  very  small  sum,  and  notwithstanding 
punctual  payment  at  the  lesser  rate  for  thirty-four  months. 
Or,  again,  if  interest  at  the  lesser  rate  had  been  punctually 
paid  for  thirty-five  months,  but  one  day's  default  was  made 
in  payment  of  the  principal  sum  and  the  interest  for  the  thirty- 
sixth  month,  an  increased  sum  of  Rs.  252  would  become  imme- 
diately payable  in  respect  of  interest  for  the  higher  rate  from  the 
commencement  of  the  term ;  or,  in  other  words,  in  consequence 
of  one  day's  default  in  payment  of  Rs.  603,  the  larger  sum  of 
Rs.  855  would  immediately  become  payable. 

The  pleader  for  the  appellant  has  pressed  upon  us  a  decision 
by  L.  S.  Jackson  and  Paul,  J  J.,  in  Mussamut  Sohodea  Bebee  v. 
Baboo  Dendyal  Lall  (1)  which  has  no.t  been  reported.  The 
papers  in  this  case  have  been  placed  before  us,  and  from  them 
it  appears  that,  for  securing  a  loan  of  Rs.  8,000  for  three 
mouths,  a  bond  was  given  which  carried  interest  at  1-8  per 
cent,  per  mensem,  but  contained  a  proviso  that,  in  the  event 
of  the  Rs.  8,000  not  being  repaid  at  the  end  of  the  three 
months,  an  enhanced  rate  of  interest  at  5  per  cent,  per  mensem 
.  would  be  levied  in  lieu  of  the  first-named  interest  from  the  date 
of  the  execution  of  the  bond  to  the  date  of  liquidation  thereof. 
The  special  appeal  was  by  the  debtor  whose  ground  of  appeal 
was  that  the  lower  Court  had  been  wrong  in  awarding 
interest  at  5  per  cent,  per  mensem,  inasmuch  as  the  condition 

(1)  Ante,^.  138. 
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in   the  bond  was  of  the  nature  of  a  penalty.     The  only  observ-        1878 

ations  by  the  learned  Judges  in  that  case   were  "  the  special  „  Bichook 

*  ^         °  *     ^        Nath  Pamday 

appeal  is  dismissed  with  costs."    In    that    case    the    period   _     ,<'- 

,  _  ,  Ram  Lochun 

oyer  which  an  enhanced  payment  of  interest  would  extend  Sikgh, 
was  only  three  months^  and  seemingly  the  proviso  only  took 
effect  upon  default  in  payment  of  the  principal^  nor  does  it 
appear  that  there  was  any  other  tnan  personal  security  for  the 
debt.  But  however  this  may  have  been^  I  think  every  case  of 
this  nature  must  depend  on  its  own  circumstances,  as  stated  by 
the  late  E.  Jackson,  J.,  in  the  case  of  Peetambur  Chatterjee  r. 
Kaleechurn  Roy  {\)\  and  I  am  of  opinion  that  the  present 
case  falls  within  the  principle  of  the  case  of  Boley  Dohey  v. 
Sideswar  Rao  Baboo  Roy  Kur  (2)  and  of  Kemble  v.  Farren  (3). 
It  has  been  argued  with  some  plausibility  that,  if  the  bond 
in  this  case  had  contained  the  stipulation  that  interest  at  4  per 
cent,  per  mensem  should  be  paid  reducible  to  ^  per  cent,  on 
punctual  payment,  the  Court  must  have  decreed  interest  at 
the  rate  of  4  per  cent  per  mensem^  and  further  that  the  proviso 
in  the  bond  should  be  construed  as  an  alternative  stipulation 
arising  on  the  happening  of  a  particular  event,  and  that  as 
that  event'has  arisen,  the  proviso  is  now  the  only  substantive 
agreement  between  the  parties.  But  the  answer  to  this  argu-* 
ment  is  that,  instead  of  being  an  alternative  stipulation  arising 
on  an  independent  event,  it  is  in  fact  only  a  proviso  to 
arise  on  a  breach  of  the  original  and  substantial  contract 
between  the  parties;  and  the  question  is  whether  such  proviso 
is  to  be  treated  as  a  penalty,  or  as  a  stipulation  in  the 
nature  of  liquidated  damages  for  such  breach  of  contract: 
and  with  respect  to  the  argument  that,  if  the  stipulation  had  been 
4  per  cent,  per  mensem  reducible  on  punctual  payment,  interest 
at  4  per  cent,  per  mensem  must  have  been  awarded,  it  may  be 
observed  that  in  that  case  4  per  cent,  per  mensem  would  have  been 
the  substantive  primary  contract  between  the  parties,  and  not  a 
penal  rate  to  arise  on  breach  of  the  substantive  contract ;  and 
that  it  is  improbable  that  any  borrower,  having  ample  security 
to  offer,  as  was  the  fact  in  the  present  case,  would  enter  into  a 

(1)  Ante,  p.  137.  (8)  3  M.  &  P^  425  ;  S.  C,  6  Bing.,  141. 

(2)  4  B.  L.  B.,  App.,  92* 
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^^^        contract  under  which  he  would  be  primarily  liable  to  pay  48  per 

Nath  Pajtdat  ^^^^'  P^^  flw«w»  for  the  loan. 
-     .^*  Under  the  circumBtances  of  this  case,   I  am  therefore   of 

Bam  LocHuir       ^    ^  ^  ^  ' 

SuioH.  opinion  that  the  decisions  of  the  Court  below  are  correct  in 
treating  the  proviso  in  the  bond  as  in  the  nature  of  a  penalty ; 
and  I  also  think  that  the  lower  Appellate  Court  has  done 
substantial  justice  between  the  parties  in  awarding  damages  for 
the  breach  of  contract  by  decreeing  interest  at  the  rate  of  1  per 
cent  per  mensem  from  the  date  of  the  bond^  and  I  accordingly 
think  that  this  special  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed. 


OBIGINAL  CIVIL. 


Before  Mr,  Justice  Mocphersan. 


1873  TOOLSEEMONEY  DOSSEB  v.  MARIA  MARGERY  CORNELIUS 

May<i7^29,  aw>  othbm. 

& 
Jvne  17,     nUgiiimaey^Righi  to  Bastards  Estate^Eschsat—Non-assertiott  of  Claim  by 

Crotcn — Possession — Limitation^ Estoppel — TenaTd'at'toiU^^  Wife*s  Equity 

to  a  Settlement — Account — Receiver, 

M,  the  widow  and  administratrix  of  a  bastard,  wbo  had  died  intestate  and 
withoat  issne,  received  a  letter  in  1841  from  the  Lc^s  CommLBsioners  of  the 
Treasury  stating  that  they  did  not  deem  it  expedient  to  take  any  steps  for  the 
assertion  of  the  rights  of  the  Crown  with  regard  to  her  late  husband's  estate. 
Previous  to  this  M  had  obtained  possession  of  that  estate,  and  two  months  before 
the  receipt  of  the  letter,  she  had  contracted  a  second  marriage.  No  settlement  was 
made  upon  this  marriage,  and  since  the  time  of  the  marriage,  3P8  second  husband 
had  had  the  exclusive  management  of  the  property.  In  ^  execution  of  a  decree 
against  the  husband,  his  right,  title,  and  interest  in  and  to  a  portion  of  the  property 
were  put  up  for  sale,  and  purchased  by  the  plaintiff.  The  plaintiff's  right  to 
possession  was  disputed  by  M,  who  contended  that  her  husband  took  no  interest  in 
the  two-thirds  of  the  property  which  went  to  the  Crown  which  could  be  attached 
and  sold  in  execution.  In  a  suit  by  the  plaintiff  to  establish  her  rights  oyer  the 
the  property : 

Held,  that  the  Crown  would  be  estopped  by  the  line  adopted  by  the 
Commissioners  of  the  Treasury  in  1841  from  asserting  its  claim  to  the  two-thirds  ; 
that  M  hod  a  good  title  to  the  whole  estate  even  as  against  the  Crown;  and  that  the 
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rights  of  her  husband  extended  oyer  die  ^ole  estate,  and  were  rights  which  conld  1878 

be  seized  in  execution  and  sold.  Toolsbb- 

Held  further,  that  M^s  husband  being  without  property  and  in  great  difficulties,  mokeyDosseb 
and  subsisting  only  on  a  life  pension  of  Bs.  118  a  month,  ilf  was  entitled  to  a       Maria 

Ik  execution  of  a  deeree  of  the  High  Court  against  the 
defendant  John  Cornelius^  his  right,  title,  and  interest  in  and 
to  the  house  a|id  premises  No.  116,  South  Colinga  Street,  in 
Calcutta,  were  put  up  for  sale,  and  purchased  by  the  plaintiff 
for  Bs.  20.  This  house  originally  belonged  to  one  Thomas 
Burt,  an  illegitimate  son.  About  the  year  1830,  Burt 
married  the  defendant  Maria  Margery,  and  in  1838  he  died 
intestate  and  without  issue,  and  leaving  his  widow  his  sole 
representative.  At  the  time  of  his  death  he  was  possessed, 
amongst  other  property,  of  the  house  in  suit.  Being  illegi« 
timate,  the  Crown  was  entitled  to  two-thirds  of  his  estate,  and 
Mrs.  Burt  to  the  remaining  one-third.  Letters  of  administra- 
tion to  Burt's  estate  were  in  December  1838  granted  to  the 
Ecclesiastical  Registrar  Mr.  Dickens,  and  on  the  11th  of  March 
1841  these  letters  were  recalled,  and  other  letters  were  granted 
to  Mrs.  Burt,  who  thereupon  took  possession  of  her  husband's 
estate.  On  the  12th  October  1841,  Mrs.  Burt  married  the 
defendant  John  Cornelius.  On  the  7th  of  December  18^1,  the 
Lords  Commissioners  of  Her  Majesty's  Treasury,  in  reply  to  a 
letter  from  Mrs.  Burt,  praying  for  a  relinquishment  by  the 
Crown  of  the  two-third  parts  of  her  late  husband's  estate  to 
which  the  Crown  had  become  entitled,  wrote  to  her  that  they 
were  advised  that  the  property  in  question  was  not  of  sufficient 
value  to  render  it  expedient  for  them  to  take  any  steps  for 
the  assertion  of  the  rights  of  the  Crown.  No  settlement 
was  made  on  the  marriage  of  Mrs.  Burt  to  John  Cornelius,  and 
from  the  time  of  the  marriage  the  property  had  been  under 
the  exclusive  management  of  Mr.  Cornelius,  ^e  granted  leases 
of  the  house  in  his  own  name ;  collected  the  rents,  and  some 
twenty  years  before  the  present  suit  he  obtained  from  the 
Calcutta  Municipality  a  renewal  in  his  own  name  of  the  pottah 
of  the  ground  on  which  the  house  was  built.  Upon  the  sale  to 
the  plaintiff,  Mrs.  Cornelius  claimed  the  property  in  dispute, 
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1878        and  the  plaintiff  then  obtained  a  rule  calling  on  the  defendants, 

TooLSBE-     Mr,  and  Mrs.  Cornelius,  to  show  cause  why  possession  should 

9.  Dot  be  given  to  her.     Cause  beine  shown  by  Mrs.  Cornelius. 

Maria  ,  .      • 

Makobkt     the    rule     was    discharged,     and     the     plaintiff    thereupon 

COBVELIUS.  ... 

brought  the  present  suit  joining  the  Secretary  of  State  as 
a  party  defendant.  She  prayed  that  she  might  be  declared 
entitled  to  an  estate  for  the  life  of  the  defendant  John  Cornelius 
in  the  whole  of  the  property,  and  for  possession^of  the  same,  or, 
in  case  the  Court  should  not  consider  her  to  be  so  entitled,  then 
that  she  might  be  declared  entitled  to  the  above-mentioned 
estate  in  one-third  of  the  property,  and  for  possession  thereof; 
or  that  a  partition  might  be  made,  and  such  one-third  share 
allotted  to  her  in  severalty  for  the  life  of  John  Cornelius,  and 
that,  if  necessary,  a  receiver  might  be  appointed,  with  power  to 
pay  to  her  such  portion  of  the  rents  and  profits  as  she  might  be 
declared  entitled  to,  and  for  an  account ;  and  that  the  defendants, 
Mr.  and  Mrs.  Cornelius,  might  be  charged  a  fair  occupation 
rent  for  the  time  during  which  they  had  been  in  possession  ;  and 
that  they  might  be  restrained  from  further  interference  with  the 
plaintiff's  rights  in  the  property. 

The  Secretary  of  State  entered  appearance,  but  took  no 
further  steps  in  the  suit* 

The  defendant  John  Cornelius  did  not  appear. 

Mrs.  Cornelius  in  her  written  statement  alleged  inter  alia  that 
the  decree  a^cainst  John  Cornelius  in  execution  of  which  the 
house  was  sold  was  for  a  debt  incurred  on  his  own  account^  and 
not  in  respect  of  any  demand  against,  or  for  the  benefit  of,  the 
estate  of  Thomas  Burt ;  that  the  value  of  the  house  and  premises 
was  over  Rs.  25,000 ;  and  that  since  June  1870,  her  husband 
had  ceased  to  maintain  her  and  her  children. 

It  was  in  evidence  that  John  Cornelius  was  possessed  of  no 
property;  that  he  had  a  pension  from  Government  of  Rs.  118 
a  month  which  would  die  with  him ;  and  that  he  was  much 
involved ;  and  that,  to  escape  his  creditors,  he  had  gone  to  live 
and  was  living  at  Chandernagore. 

Mr.  Lotoe  and  Mr.  Evans  for  the  plaintiff. 
.  Mr.  Kennedy  and  Mr,  Bonnerjee  for  Mrs,  Cornelius. 
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Mr.  Lowe, — John  Cornelius  was  entitled  for  his  life  to  one-        1878 
third  of  the  estate  of  Thomas  Bart.     As  to  the  remaining     Tooubr- 

°  MONET  DOSSEB 

two-thirds^  the  Crown  relinquished  its  rights  more  than  thirty         «• 
years  ago ;  and  upon  his  marriage,   John   Cornelius  took  an     Marobrt 
estate  therein  for  the  joint  lives  of  himself  and  his  wife.     He 
clearly   had  an  interest  in  the  whole  estate  which  could  be 
attached  and  sold  in  execution. 

Mr.  Kennedy, — On  the  death  of  Burt  intestate  and  without 
issue,  two-thirds  of  his  estate  escheated  to  the  Crown.  The 
Crown  never  made  any  grant  to  Mrs.  Burt,  and  may  still  assert  its 
rights  since  no  length  of  time  will  bar  it.  If  therefore  this  suit 
be  in  the  nature  of  an  action  of  ejectment  it  must  fail,  because 
there  is  an  outstanding  legal  estate*  Until  assignment  of  dower, 
Mrs.  Burt  could  have  no  right  of  entry  whatever,  inasmHch  as  it 
was  uncertain  what  part  of  the  estate  she  should  have  for  dower, 
1  Co.  Litt.,  lib.  1,  c.  5,  s  43.  As  regards  the  Crown,  Mrs.  Burt 
was  a  mere  intruder,  her  position  being  analogous  to  that  of  a 
disseisor,  as  to  which  see  Bacon's  Abr.  Title  Disseisin,  B.  Her 
marriage  with  Cornelius  in  no  way  altered  the  property. 
It  may  be  that,  after  the  letter  from  the  Commissioners  of  the 
Treasury,  the  Crown  could  not  have  treated  her  as  a  trespasser, 
but  even  then  she  and  her  husband  would  be  mere  tenants-at: 
will,  and  therefore  possessed  no  assignable  estate — 1  Co.  Litt., 
lib.  1,  0.  8,  s.  71.  [Macphebson,  J. — The  estate  would  be  not 
assignable  as  against  the  landlord  only.]  I  submit  that  it  would 
not  be  assignable  at  all ;  any  alienation  would  determine  the 
estate.  If  John  Cornelius  could  not  assign  his  interest,  neither 
could  the  Court  do  so.  With  respect  to  the  one-third  to  which 
Mrs.  Burt  was  entitled  as  dower,  the  plaintiff  seeking  equity 
must  do  equity.  Mrs.  Cornelius  is  entitled  to  a  settlement — 
Sturgis  v.  Champneys  (1),  Lady  Elibank  v.  Montolieu  and 
Murray  v.  Lord  Elibank  (2),  Freeman  v.  Fairlie  (3)  and  Dtin-' 
Combe  v.  Greenacre  (4).  • 

Mr.  Lowe  in  reply. 

Cur,  adv,  vulL 

(1)  5  My.  &  Cr.,  97.  (3)  U  Jar.,  0.  S.,  447. 

(2)  1  Wh.   &   Tu.,  L.   C.  (3rd  ed.),        (4)  2  De  G.  F.  &  J.,    509  ;    S.    C, 
3&1  and  388..  7  Jur.,  N.S.,  176. 
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ig78  Macpherbon,  J.  (who,  after  stating  the  prayer  of  the  plaint 

Tooi^BE-    and  the'factfl, continued). — I  think  there  can  be  no  donbt  whatever 

MONEY  DOSBBB  '  ' 

V-         on  the  facts  proved  and  admitted  by  Mrs.  Cornelius  that  her 
Margkrt    husband  became  absolutely  entitled  to  receive  the  rents  and 

COBN£LIUS* 

profits  of  the  property  during  the  joint  lives  of  himself  and  his 
wife.  It  is  contended  on  behalf  of  Mrs.  Cornelius  that  her  husband, 
John  Cornelius,  took  no  interest  in  that  portion  of  the  property 
which  went  to  the  Crown  which  could  be  attached  and  sold  at  a 
sheriff's  sale.  It  is  argued  that  the  Crown  has  still  a  claim  to 
two-thirds,  and  that  Mrs.  and  Mr.  Cornelius  are  merely  tenants- 
at-will  as  regards  these  two-thirds,  and  that  a  tenancy  at  will  is 
not  assignable,  and  therefore  could  not  be  attached  and  sold  by 
the  sheriff.  But  it  seems  to  me  that  the  position  of  Mrs.  Corne- 
lius with  respect  to  the  two-thirds  is  not  that  of  a  tenant-at- 
will.  She  has  a  good  title  as  to  these  two-thirds  against  the 
Croym ;  because,  even  if  on  the  naked  question  of  limitation 
the  Crown  would  not  be  barred,  it  would  practically  now  be 
estopped,  by  the  line  adopted  by  the  Commissioners  of  the 
Treasury  in  1841,  from  asserting  its  claim  to  these  two-thirds. 
I  do  not  think  the  Crown  could  now  possibly  be  heard  to  claim 
tliese  two-thirds:  and  in  my  opinion,  Mrs.  Cornelius  has  a  good 
title  to  the  whole  property  even  as  against  the  Crown,  and  the 
rights  of  Mrs.  Cornelius  extend  over  the  two-thirds  as  well  as 
the  one-third,  and  are  rights  which  could  be  seized  in  execution 
and  sold. 

It  was  further  contended  on  behalf  of  Mrs.  Cornelius  that, 
if  the  plaintiff  succeeds  to  any  extent,  some  settlement  should 
be  made  on  her.  I  think  she  certainly  is  entitled  to  a  settle- 
ment. It  is  in  evidence  that  her  husband  is  much  involved,  and 
lives  at  Chandemagore  in  great  difficulties;  and  he  has  no 
property,  subsisting  only  on  a  pension  of  Bs.  1 18  per  month 
from  Government,  which  pension  will  die  with  him.  Although 
the  plaintiff  is  declared  entitled  to  an  interest  in  the  whole 
property  for  the  life  of  John  Cornelius,  it  is  subject  to  a  reference 
as  to  what  will  be  a  proper  settlement  to  make  on  Mrs.  Cornelius 
and  her  children.  The  plaintiff  is  entitled  to  an  account  from 
the  filing  of  the  plaint,  but  not  anterior  to  it.  The  plaintiff's 
interest   being  a  life-interest,  the  proper  course  will  be  to 
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appoint  a  receiver  of  the  property  for  the  life  of  John  Cornelias.        1878 
I  order  that  the  Court  Beceiver  be  appointed  receiver  for  the     ^^^■" 

**■  mohey  D088B8 

life  of  John  Comeliua.  „  '• 

Maria 

Decree  for  plaintiff.  Margbbt 

^  CoiWELIUS. 

Attorney  for  the  plaintiff:  Mr.  Watson. 

Attorneys  for  Mrs.  Cornelius :  Messrs.  Judge  and  Gangooly. 

Attorney  for  the  Secretary  of  State :  Mr.  Chauntrell. 


PRIVY  COUNCIL. 


OHOWDRY    WAHED   ALI  (Dbfbiisaht)  v.  MUSSAMUT   JUMAEE      P.  C* 

22 
[On  appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal]  I, 

June  14. 
Act  XXIII  of  1861,  «.   ll—Decree—Repreitentative'-Act  VIII  of  1859, 

«.  203. 

The  decree  of  the  High  Court  affirmed  under  the  circumstances  of  the  case,  hut 
htld  (contrary  to  the  opinion  of  the  migoritj  of  a  Full  Bench) : — ^Where  a  decree  / 
against  a  person  in  a  representative  capacity  has  heen  properly  passed,  and  proceed-  / 
ings  haye  been  taken  under  it  to  obtain  execution  against  the  party  in  his 
lepresentative  character,  he  is  a  party  to  the  suit  with  respect  to  any  question 
whidi  may  arise  between  him  and  the  other  parties  relating  to  the  execution  of  the 
decree  within  the  meaning  of  Act  XXUI  of  1861,  s.  11. 

This  was  an  appeal  from  a  decision  of  a  Full  Bench  of  the 
High  Court  given  on  the  13th  August  1868,  in  which  a  decree 
of  the  Principal  Sudder  Ameen  dated  the  27th  July  1867  was 
affirmed  by  a  majority  of  the  Judges. 

The  circumstances  under  which  the  case  came  before^  and  was 
decided  by^  the  Full  Bench^  are  fully  detailed  in  the  report  of  the 
case  before  the  High  Court  (1). 

*  PreMfit.*— The  Bight  Hon^ble  Sir  James  W.  Coltilb,  Sib  Montague  £,  Smith, 

AKD  Sib  Bobbbt  P.  Collibb. 

(I)  2B.I1.R.,  F,  B^73. 
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>^72  Sir  R.  Palmer,  Q.C.,   and  Mr.   Doyne,  for  the  appellant.— 

WAHicifALi   Assuming  the  judgment  of  the  High  Court  of  the  10th  July 
„   ^*  1863  to  have  been  against  the  respondent  in  her  representative 

JuKAss.  capacity,  and  not  personally,  she  could  in  that  suit  have  urged 
that  ground  of  exemption,  and  no  new  suit  is  permissible  either 
to  restore  to  her  such  neglected  opportunity,  or  to  correct  any 
error  of  judgment  of  the  Court  in  that  suit.  The  effect  of  that 
judgment  of  the  10th  July  1863  was  in  fact  to  make  the 
respondent  personally  liabl^e  to  make  good  to  the  appellant  the 
entire  mesne  profits  of  the  part  of  the  property  to  which  the  decree 
declared  the  appellant  entitled.  She  having  acted  in  concert 
with  the  other  defendants  to  disturb  the  appellant's  possession 
was  personally  liable.  But  in  addition  to  this,  she  received 
assets  from  her  father,  Waris  Aii,  not  perhaps  directly  from  him, 
but  by  possession  for  some  years  with  her  co-heirs  of  the 
property.  It  was  clearly  not  competent  to  the  appellant  to  bring 
the  present  suit:  see  Act  XXIII  1861,  s.  11.  It  cannot 
seriously  be  contended  that  a  party  sued  in  a  representative 
capacity  is  not  a  party  to  the  suit  within  the  meaning  of  that 
section* 

Mr.  Cowie  for  the  respondent. — The  Courts  have  all  found 
as  a  fact  that  the  property  which  is  the  subject-matter  of  this 
suit  was  the  property  of  the  respondent  in  her  own  individual 
character,  and  that  she  never  took  any  assets  by  descent  from 
her  father.  The  judgment  being  against  her  in  her  represen- 
tative character,  a  sale  of  her  own  property  in  the  absence  of 
evidence  of  a  devastavit  was  absolutely  void,  or,  if  not  void, 
voidable  as  against  the  appellant  as  purchaser,  he  being  the 
execution-creditor  at  whose  suit  the  sale  was  effected.  There 
is  nothing  in  the  Civil  Procedure  Code  to  prevent  a  new  suit 
being  instituted  to  obtain  relief  when  her  individual  property 
has  been  affected  by  the  decree  made  against  her  only  in  her 
representative  character.  No  proceedings  were  taken  in  accord- 
ance with  ss.  203  and  211  of  Act  YIII  of  1859. 

Mr.  Doyne  in  reply. 

Their  Lordships  gave  the  following  judgment : — 

This  was  an  appeal  from  the  judgment  of  a  Full  Bench  of  the 
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High  Court  at  Calcutta^  affirming  a  decision  of  the  Principal        1872 
Sadder  Araeen  of  Patna  in  favor  of  the  respondent,  the  plaintiff    Chowdbt 
in  the  suit  below.  «. 

The  suit  was  brought  by  Mussumut  Jumaee,  the  respondent,     Juma^b. 
to  obtain  a  declaration  that  an  execution-sale  of  certain  mouzahs, 
under  color  of  a  decree  made  in  a  former  suit  brought  against 
her  and  others  by  the  appellant,  should  be  set  aside,  and  her 
possession  of  the  mouzahs  confirmed.     It  may  be  convenient  to  n 

designate  the  former  suit,  which  led  to  the  sale  complained  of,  as 
suit  A.  Suit  A  was  itself  the  sequel  of  a  protracted  litigation, 
and  became  in  its  turn  the  starting  point  of  new  and  intricate 
proceedings. 

The  appellant,  who  was  mortgagee  of  Mouzah  Mayjara,  had 
obtained  decrees  in  suits  against  his  mortgagors  for  the  mortgage* 
debt,  under  which  he  attached  their  interest  in  that  mouzah. 
Waris  Ali,  the  father  of  the  respondent,  and  the  respondent 
and  other  persons^  intervened,  claiming  interests  in  the  mouzah. 
Waris  Ali  claimed  to  have  advanced  money  to  the  mortgagors 
under    certain    bhurnanamas.     The    respondent's    claim    was 
distinct.    She  was  married  to  Enayet  Ali,  and  she  claimed  certain 
shares  of  the  mouzah  under  a  purchase  made  previous  to  the 
appellant's  mortgage.    Notwithstanding  these  claims,'  the  mouzah 
was  sold  under  the  appellant's  decrees,  and  purchased  by  him. 
Being  unable  to  obtain  possession  of  the  mouzah,  the  appellant 
brought    suit  A  to  recover   it,   making  Waris  Ali  and  the 
respondent  and  other  persons  (in  all  103)  defendants,  charging 
them  with  combining  to  keep  him  out  of  possession.     Waris  Ali 
set  up  his  claim  under  the  bhurnanamas,  which  were  ultimately 
held  to  be  invalid.     The  respondent,  however,  established  her 
title  to  the  shares  of  the  mouzah  she  claimed.     During  the 
pendency  of  suit  A,  viz.,  in  January  1856,  Waris  Ali  died, 
and  thereupon,  under  the  I04th  section  of.  Act  VIII  of  1S59, 
his  heirs,  viz.,  the  respondent  and  her  brother  and  sister,  were 
entered  in  the  register  as  defendants  in   his  place.      Thus  the 
respondent  became  a  party  to  the  suit  in  a  double  capacity, 
which  led  to  the  confusion  in  the   proceedings  to  be  presently 
noticed.     On  the  29th  November   I86I,   the  Judge  of  Patna 
made  a  decree  in  favor  of  the  appellant  for  possession,  and  "  for 

20 
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1872        mesne  profits  to  be   charged   on  the  defendants    jointly  and 
Wahed  Au  s^P^^^^^^y-"     Although  the  Judge  had  stated  in  his  judgment 
9-         that  the  title  of   the  respondent  to  the  share  she  claimed  was 
JuKABB.     proyed;  and  therefore  ought  to  have  decreed  to  that   extent  in 
her  favor^   his  decree  does  not  so  find,  nor  does  it  separate  her 
from  the  other  defendants  in  the   award    of   possession   and 
mesne  profits  against  them.     This  ill-advised  and   erroneous 
#  decree  in  suit  A  was  the  origin  of  a  labyrinth  of  intricate  and 

too  often  irregular  proceedings,  through  which  it  is  not  easy  to 
find  the  way  to  a  definite  end.  The  respondent  Jumaee, 
amongst  others,  appealed  against  it  to  the  High  Court.  On  the 
10th  July  1863  that  Court  gave  judgment  to  the  effect,  that 
it  having  been  adjudged  by  the  Judge  at  Patna,  that  Jumaee 
had  a  good  title  as  purchaser  to  the  share  of  the  mouzah  claimed 
by  her,  she  was  needlessly  made  a  party  to  the  suit,  and  it 
was  ordered  that  she  should  be  released  from  it  with  costs. 
This  judgment  undoubtedly  went  too  far  in  releasing  Jumaee 
altogether  from  suit  A,  as  her  learned  counsel,  Mr.  Cowie, 
fairly  admitted ;  because  the  grounds  on  which  it  proceeded  do 
not  touch  her  liability  in  her  representative  capacity  as  one  of 
the  heirs  of  Waris  Ali ;  but  apparently  the  decree  stands 
unreversed ;  a  circumstance  which  it  is  material  to  bear  in  mind- 
Although  no  attempt  appears  to  have  been  made  to  review  or 
alter  this  decree,  proceedings,  now  to  be  noticed,  were  taken, 
by  force  of  which  the  sale  (sought  to  be  set  aside  in  the  present 
suit)  of  Jumaee's  private  estate  to  the  appellant,  as  purchaser 
under  his  own  decree,  took  place.  They  are  succinctly  described 
by  the  Chief  Justice  in  the  following  extract  from  the  judgment 
now  under  appeal : — 

''On  the  17th  August  1863,  Wahed  Ali,  the  then  plaintiff; 
applied  to  the  Court  at  Patna  to  execute  the  decree  which  he 
had  obtained  for  mesne  profits.  Jumaee,  the  present  plaintiff, 
appeared  upon  that  application  and  urged,  that  according  to  the 
decree  of  the  High  Court  of  the  10th  of  July  1863,  she  had 
been  wholly  discharged  from  liability.  Wahed  Ali  admitted 
that  she  had  been  discharged  by  that  decree  so  far  as  her 
private  interests  were  concerned,  but  contended  that  she 
remained  liable  as  one  of  the  heirs  of  Waris  Ali.     The  Judge  of 
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Patna  took  that  view  of  the  case,  and  on  the  5th  October  1863,        1872 
ordered  a  sale  of  that  part  of  the  property  which  belonged  to  her    Chowdry 
in  her  own  right,  and  which  had  been  attached  in  execution  of    ,,   ^' 

•MU89AMUT 

the  decree.     On  the  7th  of  October  1863,  the  plaintiff  petitioned      Jumabb. 
the  Judge,  contending  that,  even  if  she  were  liable  as  heiress  of 
her  father,  she  could  only  be  liable,  under  ss.  203  and  211  of 
Act  YIII  of  1859,  to  the  extent  of  assets  inherited  from  him. 
On  the  same  day  the  Judge  ordered  the  petition  to  be  rejected ;  « 

and,  on  the  following  day,  the  8th  October  1863,  the  plaintiff's 
own  portion  of  the  property,  which  had  been  attached  under  the 
execution  against  her  in  her  representative  capacity,  was  sold 
under  the  execution,  and  Wahed  Ali,  who  was  then  the  plaintiff 
in  the  suit,  became  the  purchaser  under  bis  own  decree. 
Numerous  other  proceedings  took  place  to*  which  it  is  not 
necessary  to  refer.  It  is  sufficient  to  say  that,  on  the  15  th  of 
March  1864,  the  Judge  confirmed  the  sale. 

*^  The  present  plaintiff  petitioned  the  High  Court  against  the 
order  for  execution  and  the  sale  of  her  property ;  and,  on  the 
8th  of  July  1864,  the  High  Court  ordered  that  the  decree  of 
the  5th  of  October  1863  should  be  amended  by  declaring  that 
the  present  plaintiff  was  only  liable  to  the  extent  of  assets 
inherited  from  her  father,  so  that,  in  fact,  the  order  under  which 
the  plaintiffs  private  property  was  sold  in  execution  was  so  far 
altered  that  it  did  not  justify  the  sale  which  took  place  under  it 
on  the  8th  October  1863. 

*^  The  plaintiff  again  appealed  to  the  High  Court  against  the 
order  of  the  15th  of  March  1864,  confirming  the  sale  under  the 
execution;  and,  on  the  30th  of  January  1865,  the  Court 
declared  that  the  sale  could  hold  good  only  if  the  plaintiff  had 
received  assets  from  her  father's  estate,  and  in  that  case  only  to 
the  extent  of  the  assets  so  received.  The  case  was  therefore 
remanded  to  the  Judge  to  make  inquiry  upon  that  point  The 
Judge  upon  that  remand  found  that  the  plaintiff  had  inherited 
nothing  from  her  father,  and,  on  the  27th  of  May  1865,  set 
aside  the  confirmation  of  the  sale. 

"  From  that  order  Wahed  Ali  appealed  to  the  High  Court ; 
and,  on  the  18th  September  1865,  a  Division  Bench  held  that  as 
the  sale  had  been  confirmed,  there  was  no  power  to  cancel  it ; 
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1872       that  the  two  orders  of  the  8th  of  July   1864  and  the  30th  of 

Chowdry    January  1865  were  wrpng,  and  they  advised  Wahed  Ali  to 

,    »•         apply  to  the  Hij?h  Court  for  a  review  of  the  order  of  the  30th 

MUSSAMUT*        M^^   ''  '=>  ji     .  J 

JuMAKB.  of  January  1865.  Wahed  Ali  acted  upon  that  advice^  and 
applied  for  a  review  of  the  judgment  of  the  30th  of  January 
1865^  and,  on  the  28th  of  September  1866,  the  Division  Bench 
held  that  the  sale  could  not  be  set  aside  except  by  a  suit  by  the 
present  plaintiff  in  the  Civil  Court.  They  amended  the  order 
of  the  High  Court  of  the  30th  of  January  1865,  and  the  order 
»  of  the  Judge  of  the  27th  May  1865,  and  restored  and  confirmed 

the  Judge's  order  of  the  15th  of  March  1864,  by  which  the  sale 
had  been  confirmed.'' 

The  above  summary  seems  to  be  in  substance  correct,  except 
that  the  order  ot  the  8  th  July  1864  appears  to  be,  technically, 
not  an  order  to  amend  the  decree,  but  to  declare  in  the  execution 
proceedings  what  was  the  limit  of  Jumaee's  liability  under  it 
The  result,  so  far  as  a  result  can  be  extricated  from  these 
involved  and  contradictory  proceedings,  appears  to  be,  that 
whilst  the  High  Court  held  the  sale  of  Jumaee's  private 
property  to  be  utterly  wrong,  and  at  first  ordered  it  to  be  set 
aside,  they,  in  the  end,  reversed  their  own  orders,  on  formal 
grounds,  leaving  the  order  for  sale  and  confirmation  to  stand, 
but  suggesting  to  Jumaee  to  obtain  redress  by  a  new  suit 
Accordingly  she  brought  the  present  suit,  and  obtained  tho 
concurrent  judgments  of  the  Courts  of  India  in  her  favor, 
which  the  appellant  now  seeks  to  reverse :  first,  on  the  merits ; 
and,  second,  on  the  ground  that  it  was  not  competent  to  the 
respondent  to  bring  this  suit. 

On  the  merits  it  was  at  first  contended  that  she  was 
personally  liable  in  suit  A  for  having  acted  in  concert  with 
the  other  defendants  to  disturb  the  appellant's  possession. 
Their  Lordships,  however,  think  that  not  only  is  this  liability 
unsustained  by  the  evidence,  but  the  amended  decree,  in  any 
view  of  the  amending  order,  absolves  her  from  it. 

It  was  next  contended  that  she  had  received  assets  from  her* 
father,  Waris  Ali,  and  was  therefore  liable.     It  was  scarcely 
insisted  that  any  had  descended  from  her  father,  but  it  was 
strongly  urged  that  from  the  time  of  his  death  to  the  end  of  suit 
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A,  a  period  of  five  years,  she  was  in  joint  possession  with  her        I872 
co-heirs  of  the  mouzah  which  was  the  subject  of  suit  A,  and    ^"„g^5Li 
must  therefore  have  received  profits,  which  she  was  bound  to         <'* 
account  for.     It  is  sufficient  to  say  that  their  Lordships  can     Jumabb. 
discover  no  clear  and  definite  proof,  either  in  suit  A,  or  in  the 
present  suit,  that  this  was  so;  and  the  Courts  below  having 
assumed  to  the  contrary,  it  is  impossible  their  Lordships  can 
now,  for  the  first  time,  find  the  fact  of  such  possession. 

The  case  is  thus  reduced  to  a  question  of  procedure, 
viz.,  whether  it  was  competent  to  the  respondent  to  bring 
the  present  suit.  The  appellant's  contention  is  founded  on 
8.  11  of  Act  XXIII  of  1861,  which,  among  other  things, 
enacts  that  '^  any  question  arising  between  the  parties  to  the 
suit  in  which  the  decree  was  passed,  and '  relating  to  the 
execution  of  the  decree,  shall  be  determined  by  order  of  the 
Court  executing  the  decree,  and  not  by  a  separate  suit,  and 
the  order  passed  by  the  Court  shall  .be  open  to  appeal.'' 
This  enactment  was  undoubtedly  passed  for  the  beneficial 
purpose  of  checking  needless  litigation,  and  their  Lordships  do 
not  desire  to  limit  its  operation.  They  therefore  feel  bound  to 
say  they  are  unable  to  assent  to  some  of  the  reasons  on  which 
the  High  Court  have  founded  their  judgment.  They  cannot 
concur  in  the  general  proposition  that  a  party  sued  in  a 
representative  character  is  not  a  party  to  the  suit  within  the 
meaning  of  s.  11  of  the  Act  of  1861,  which  is,  as  the  Chief 
Justice  observes,  to  be  read  as  part  of  Act  YIII  of  1859. 
The  203rd  section  of  Act  YIII  makes  express  provision  for 
the  manner  of  execution  in  such  cases:  viz.,  (I)  against  the 
goods  of  the  deceased  person,  and  (2)  in  certain  events  against 
the  defendant "  to  the  extent  of  the  property  not  duly  applied  by 
him,  in  the  same  manner  as  if  it  had  been  against  the  defendant." 
It  is  obvious,  therefore^  that  a  party  in  a  representative 
character  is  so  distinctly  a  party  to  the  suit,  that  under  certain 
conditions  his  own  private  property  may  be  attached  and  sold. 
It  is  true,  that  to  fix*him  with  this  liability,  it  must  be  shown 
that  he  has  received  property  of  the  deceased,  of  which  he  has 
failed  \o  prove  a  proper  disposition.  But  these  things  are  all 
cognizable,  and  proper  to  be  ascertained  in  the  suit  in  which  the 
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1872       decree  is  made>  during  the  progress  of  the  execution  proceedings 

Chowdry    founded  upon  such  decree.     It  does  not  seem  to  their  Lordships 

V*  to  follow  that  because  all  the  provisions  relating  to  execution 

BfuSSAMUT  ,  -  , 

JuMAKB.  cannot  be  applied  to  a  defendant  sued  in  a  representative  character, 
such  a  defendant  cannot  be  regarded  as  a  party  to  the  suit,  within 
the  meaning  of  such  of  them  as  may  be  applicable  to  his  case. 
It  may  be  true  that  ^^  cross-decrees"  cannot  be  set  off  between 
parties  to  suits  in  different  characters  under  s.  209  ;  and  that 
decrees  cannot,  in  the  first  instance,  be  enforced  by  imprison- 
ment against  a  party  sued  only  in  a  representative  character 
under  s.  201.  But  it  may  be  observed,  that,  in  a  case  where 
there  is  a  finding  that  the  property  of  the  deceased  has  not  been 
properly  applied,  and  when  the  decree  under  s.  203  may  be 
executed  against  the  defendant  to  the  extent  of  the  property 
wasted,  as  if  it  had  been  against  him  personally,  there  would  seem 
to  be  no  inconsistency  in  holding  the  clause  relating  to  imprison- 
ment to  be  applicable*.  In  a  case  then,  in  which  a  decree  has 
been  properly  passed,  and  proceedings  taken  under  it  to  obtain 
execution  against  a  party  in  a  representative  character,  there 
seems  to  be  no  good  reason  for  saying  that  he  should  not  be 
considered  a  party  to  the  suit,  with  respect  to  any  question  which 
may  arise  between  him  and  the  other  parties  relating  to  the 
execution  of  the  decree,  within  the  meaning  of  s.  11  of  the  Act  of 
1861.  But  their  Lordships  consider  that  there  are  other  grounds 
upon  which  the  judgment  in  the  present  case  may  be  supported* 
In  their  view  it  is  not  satisfactorily  established  that  there  is  an 
e:^isting  decree  which  warranted  any  execution  whatever  against 
the  respondent  It  has  been  already  pointed  out  that  the 
original  decree  was  amended  by  the  High  Court  on  appeal  by 
a  decree  directing  Junuiee  to  be  released  from  the  suit  altogether. 
This  decree  was  obviously  erroneous,  for  it  is  clear  she  ought 
not  to  have  been  released  from  the  suit  in  her  representative 
character  as  one  of  the  heirs  of  Waris  Ali,  but  only  in  her  own 
personal  capacity.  The  decree  releasing  her  from  the  suit 
altogether  was,  as  the  Chief  Justice  observes,  probably  so  drawn 
up  by  mistake.  Still  it  was  so  drawn  up,  and  it  does  not  appear 
to  have  been  ever  formally  set  right.  It  is  true  that  by  the  order 
of  the  High  Court  of  the  8th  July  1864,  upon  Jumaee's  own 
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appeal  against  the  order  for  sale  of  her  private  estate,  the  Court,        i872 
by  declaring  that  her  liability  under  the  decree  as  one  of  the  heirs    ^"^^^^^ 
•of  Waris  Ali  extended  only  to  such  property  as  she  might  have  »• 

...  MUSSAMUT 

inherited  or  received  as  such  heir,  implied  and  affirmed  that  she  Jumabb. 
was  liable  to  this  extent  But  this  order  was  made,  not  on  an 
appeal  against  the  decree,  but  against  the  order  of  sale  made  in 
the  execution  proceedings.  In  point  of  form,  therefore,  the 
decree  releasing  her  altogether  was  left  standing  ;  i^nd  although 
the  mistake  may  have  been  in  substance  corrected  by  the  order 
of  the  8th-  July,  that  order  was  not  acted  upon  by  the  present 
appellant;  and,  on  the  contrary,  it  was  at  his  instigation, 
swept  away  by  the  subsequent  proceedings  above  referred  to. 
If  that  order  had  been  acquiesced  in  and  acted  upon  by  the 
appellant,  it  might  perhaps  have  been  regarded  as  a  virtual 
amendment  of  the  decree,  but  even  in  that  case  the  sale  of 
the  respondent's  private  estate,  of  which  she  now  complains, 
could  not  properly  have  taken  place  under  it.  However,  the 
appellant  refused  to  acquiesce  in  it,  choosing  to  rely  on  his 
strict  right ;  and  upon  his  objection  that  in  point  of  procedure 
it  was  wrong  and  could  not  affect  the  orders  of  sale  of  the  5  th 
October  1863,  and  of  confirmation  of  the  15th  March  1864,  it 
was  set  aside,  or  at  least  declared  to  be  without  force. 
When,  therefore,  the  appellant  insists  that  the  present  suit  is 
not  competent,  because  the  questions  relating  to  the  execution 
ought  to  have  been  determined  in  the  former  suit  A,  his  objec- 
tion, which  relates  only  to  procedure,  may,  their  Lordships 
think,  be  properly  met  by  the  counter-objection  that  in  point  of 
procedure  his  own  decree  in  suit  A  is  ineffectual^  as  actually^ 
drawn  up,  to  support  any  execution  against  Jumaee,  and  that 
the  proceedings  which  may  have  virtually  set  it  right,  and 
warranted  s^e  execution,  have  lost  all  efficacy  for  that  purpose 
by  his  own  acts.  Their  Lordships  cannot  find,  after  the  incon- 
gruous proceedings  above  described,  that  there  exists  any  decree 
authorizing  an  execution  against  the  respondent's  estate ;  and 
*  consequently  the  question  in  the  present  suit  is  one  not  properly 
relating  to  the  execution  of  a  decree,  but  to  a  sale  under  orders 
which  have  not  the  support  of  any  decree. 
Their  Lordships  therefore  being  of  opinion  that  the  decrees 
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^^2  under %ppeal  arc  substantially  just,  and  that  under  the  peculiar 

WahrdAli  ^^^  exceptional  circumstances  of  the  case.  Act  XXIII  of  1861 

^   '•  was  not  a  bar  to  the  suit,  will  humbly  advise  Her  Majesty  to 

JuMABB.  affirm  the  decrees,  and  to  admiss  this  appeal  with  costs. 

Appeal  dismissed. 
Agent  for  appellant :  Mr.  Wilson. 

Agent  for  respondent :  Mr.  Barrow. 


P.  €.♦        WOOMATARA  DBBIA  (Plaihtipf)  v.  UNNOPOORNA  DASSEB  and 

1S72  0THBB8  (DbFBNBAHTb). 

May  13. 

[On  appeal  from  the  High  Court  of  Jadicatore  at  Fort  William  in  Bengal.] 

Act  VIII  of  1859,  «.  2 — Res  Judicata — Costs  of  several  Respondents. 

Where  a  parfcjr,  failing  to  obtain  judgment  for  the  poesession  of  land  claimed  bjr 
her  in  her  first  suit  as  toit/ir,  brought  a  fresh  suit  claiming  the  land  as  property 
belonging  to  her  talook  according  to  the  true  boundary  linci  hdd  that  her  suit  was 
,      barred  by  s.  2  of  Act  VIII  of  1859. 

Where  respondents  were  in  the  same  interest,  but  seyered  in  their  defences,  only 
one  set  of  costs  was  allowed,  and  that  to  the  respondent  who  first  entered  appear- 
ance. 

This  was  an  appeal  from  a  decision  of  a  Division  Bench 
(Phear  and  Hobhouse,  JJ.)  dated  2nd  December  1868  (1). 

The  following  were  the  facts  of  the  case : — On  the  Ist  of  April 
1820,  one  Sunkoree  Dassee,  as  zemindar  of  Hateahghur,  granted 
a  perpetual  lease  of  1,002  bigas  of  jungle  and  other  land  to  one 
Bamsagor  Mitter.  There  were  two  portions ;  the  first  contain* 
ing  351  bigas,  and  the  other  651  bigas.  In  1824  a  dispute 
arose  between  Sunkoree  Dassee,  who  had  granted  the  pottah, 
and  Pran  Kishen  Dutt  and  Hurry  Mohun  Tackoor  as  to  the 
right  of  possession  to  the  property,  and  a  possessory  suit  between 
them  was,  on  the  18th  March  1826,  decided  in  favor  of  the  two 
last-mentioned  parties,  who  thereupon  ejected  Bamsagor  Mitter 

*  PreMfi^-— The  Right  Hon'blb  Sib  J.  W.  Golyile,  Sir  M.  £.j9mith,  Sib  R.  P. 

CoLUBB,  and  Sir  L.  Peel. 

(1)  2  B.  L.  R.,  A.  C,  102. 
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from  the  premises.     He  thereupon,  on  the  20th  February  1828,        1872 
brought  his  action  against  the  contending  parties  on  the  ground  Woomatara 
that,  whoever  was  the  owner,  he  was  entitled  to  be  recognized         v. 

TJnnopoorva 

as  tenant.  The  defendants  to  that  suit  having  put  in  their  Dassek/ 
answers,  Badha  Kishen  Dutt  intervened  and  claimed  to  have 
obtained  from  Government  a  pottah  of  the  lands  in  question^  and 
that  they  belonged  to  him.  That  pottah,  which  was  dated  5th 
February  1830  (24th  Magh  1236),  was  a  grant  of  certain  waste 
land  in  the  Soonderbuns  of  Bengal,  by  Government,  to  Badha 
Kishen  Dutt,  the  land  being  rent-free  for  twenty  years,  and 
subsequently  to  bear  an  increasing  rental  rising  to  eight  annas 
per  biga.  The  grant  was  of  2,72,000  bigas,  and  it  appeared  by  an 
endorsement  on  that  grant  that  it  comprised  lots  Nos.  30, 32,  33. 
No  order  was  passed  upon  the  claim  of  the  intervener,  but  a 
decree  was,  on  the  1st  February  1837,  made  to  the  effect 
that  Bamsagor  Mitter  having  been  the  cultivator,  he  should 
continue  in  possession,  paying  rent  to  the  defendants  in  that  suit. 
By  the  time  that  that  decision  was  given,  Bamsagor  Mitter 
had  died,  leaving  as  his  heirs,  Woomatara  Dutt  and  Ishan 
Issree,  the  former  of  whom  being  an  infant,  was  represented 
by  his  father  Hurish  Chunder  Dutt  as  his  guardian.  In 
accordance  with  this  decree  an  ameen  proceeded  to  the  place 
to  define  the  boundaries ;  a  complaint  was,  however,  made 
that  such  boundaries  were  wrongly  placed  on  land  comprised 
in  the  grant  held  by  Badha  Kishen  Dutt,  and  a  reinvesti- 
gation was  directed,  whereupon  an  agreement  dated  February 
1840  (17th  Magh  1246)  was  made  by  way  of  compromise  between 
Hurish  Chunder  Dutt  as  representing  the  estate  of  Bamsagor 
Mitter  and  Cally  Doss  Dutt  and  Neil  Madub  Dutt,  the  heirs  of 
Badha  Kishen  Dutt  as  to  the  boundaries  of  such  portion  of  the 
land  covered  by  the  pottah  from  Government  to  Badha  Kishen 
Dutt  as  was  comprised  in  the  pottah  which  had  been  granted  to 
Bamsagor  Mitter,  the  boundaries  being  set  out  at  length. 
That  compromise  was  filed  in  Court,  and  possession  was  given  to 
Hurish  Chunder  Dutt,  as  guardian  aforesaid  according  to  the 
terms  thereof.  It  appeared  that,  being  in  possession  of  this  land, 
Hurish  Chunder  Dutt  in  the  same  month  of  February  1840  exe- 
cuted in  favor  of  one  Doorga  Persaud  Mozoomdar  an  agreement 

21 
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1872        to  hold  the  land  under  him,  and  that  he   paid  rent  to  Doorga 
WooMATAKA  Per8aud,and  subsequently  to  the  now  appellant,  till  the  year  1851. 

&/JSBIA 

V*  In  the   befi^inning  of    1852,  a  dispute  arose  between  the  now 

Uhnopoorha  o  o  '  r 

dassbe.  respondents  (or  the  persons  whom  they  represent)  as  holders 
of  the  pottah  of  lots  Nos.  30,  32,  and  33,  granted  to  Radha 
Kishen  Dutt,  and  the  appellant  and  other  persons  jointly 
interested  with  her,  as  to  the  boundary  of  those  lots  and  of  the 
appellant's  zemindari.  This  dispute  resulted  in  a  decree  of  the 
Deputy  Collector  to  the  effect  that  the  property  held  by  Hurish 
Chunder  was  comprised  in  the  appellant's  zemindari  so  far  as  220 
bigas  2  katas  were  concerned ;  this  order  which  was  passed  on 
the  28th  February  1852,  was  affirmed  by  the  Superintendent  of 
Surveys  on  the  25th  June  1852.  On  the  28th  April  1853,  those 
proceedings  being  brought  on  appeal  to  the  Revenue  Commis- 
sioner, he  set  aside  the  order,  and  directed  a  survey  to  be  made 
so  as  to  include  7,389  bigas  7  katas  12  chittacks  in  the  appellant's 
property  of  Shahazadapore  alias  Jurdewanee  village,  and  the 
residue  as  part  of  the  Soonderbuns.  On  the  llth  November 
1853,  the  Superintendent  of  Surveys  undertook  the  survey,  and 
having  issued  the  usual  notices,  made  the  following  order : — 

"  Whereas,  both  the  parties  being  aware  of  the  aforesaid  notice  have 
not  pointed  the  boundary  of  their  respective  estate  within  the  time 
limited  therein,  it  is  necessary  to  fix  the  proper  boundary  by  the  Coarf, 
in  compliance  with  the  order  of  the  Revenue  Commissioner.  It  appears 
that  the  land  appertaining  to  the  lots  of  the  petitioners  is  situate 
undisputedly  on  the  north  of  the  aforesaid  village  at  its  eastern  corner 
on  the  further  side  of  the  boundary  ;  hence,  if  at  the  said  corner  a 
line  be  clearly  drawn  from  the  kbal  above  pillar  No.  175,  directly  to 
pillar  No.  33,  in  the  survey  map  of  the  aforesaid  village,  7,389 
bigas  7  katas  and  12  chittacks  of  lands  will  remain  as  part  and 
parcel  of  the  above  mouzah,  and  the  remaining  land  will  be  included 
within  the  Soonderbuns  as  directed  by  the  Revenue  Commissioner.  It 
is  therefore  ordered  for  the  reasons  recorded  as  above,  tbat  a  green  line 
be  drawn  from  the  khal  above  pillar  No.  175  directly  to  pillar  No,  33 
in  the  survey  map  ;  that  it  be  forwarded  to  the  Revenue  Commissioner 
with  an  English  letter  for  the  purpose  of  having  the  lands  demarcated 
as  above  to  be  clearly  expunged  from  the  map  of  the  compass  book, 
and  to  be  included  within  the  aforesaid  lots  of  the  Soonderbuns.  Let 
it  be  known  that,  after  the  map  prepared  by  means  of  the  compass  being 
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rectified,  the  boundary  line  will  be  demarcated  in  the  mofusell  by  an         1872 

ameen  according  to  the  said  line."  Woomatara 

Dbbia 

The  boundaries  havinsc  been  laid  down,  disputes  arose  as  to  ,,     ^• 

'^  '^  Unnopoobma 

1,500  bigas  of  land,  and  an  Act  IV  of  1840  case  was  in  April  Dassbb. 
1854  instituted  by  the  respondents  against  the  appellant  and 
others,  which,  after  being  decided  by  the  Magistrate  against  the 
respondents,  was  by  the  Comniissioner  on  the  ^th  July  1854 
decided  in  their  favor,  and  the  respondents  were  maintained  in 
the  possession  of  those  1,500  bigas,  the  appellant  being  left 
to  seek  relief  in  a  regular  civil  suit. 

On  the  15th  September  1854,  the  appellant,  together  with 
other  persons  claiming  jointly  with  her,  filed  a  .plaint  in  the 
Court  of  the  Principal  Sudder  Ameen  of  the  24-Pergunnahs 
against  all  the  respondents  save  Government  as  grantees  of 
lots  Nos.  30,  32,  33,  and  against  the  Government  as  superior 
landlords  of  the  Soonderbuns,  and  Hurish  Chunder  Dutt  as 
guardian  of  the  infant  lessee. 

That  suit  was  to  recover  3,200  bigas  which  included  the 
lands  so  let  to  Kamsagor  Mitter  as  hereinbefore  mentioned. 
The  plaint  went  into  a  detailed  statement  of  the  various 
proceedings  above-mentioned,  and  found  fault  with  the  decisions 
of  the  Revenue  Commissioner  and  of  the  Sessions  Judge,  and 
it  concluded  thus : — 

*'  Wherefore  praying  to  set  aside 'the  survey  map  of  the  said  mouzah, 
dated  the  Slat  January  1852,  to  remove  the  pillars  posted  in  the  midst 
of  the  same,  and  to  set  aside  the  Act  IV  award,  passed  by  the  Sessions 
Judge  relying  on  the  same,  we  institute  the  suit  in  the  names  of  the 
defendants,  to  recover  possession  of  the  above  3,200  bigas  of  lands 
as  per  boundaries,  &c." 

By  an  amended  plaint,  the  land  claimed  was  described  as 
being  5^000  bigas,  and  the  boundaries  were  given. 

The  Government  put  in  an  answer  denying  the  right  of  the 
plaintifis  to  the  lands  claimed. 

The  other  defendants^  respondents,  also  put  in  answers  denying 
the  plaintiffs'  right. 

The  Judge  dismissed  the  suit  and  ordered  that  the  boundary 
between  the  talook  and  lots  should  be  settled  as  fixed  by  the 
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^872        Commissioner.    The  following  are  the  material  portions  of  his 
W<^^ATARA  judgment  :— 

Unnopoorna  "  '^^^  present  action  has  in  view  to  extend  Shahazadapore  to  the 
Dasseb.  eastern  boundary  of  the  lot  No.  32  itself,  bat  this  is  totally  inadmissible. 
"  All  that  the  talookdar  of  Shahazadapore  could  claim,  he  claimed  at 
the  Special  Commissioner's  Court  when  he  went  up  in  appeal,  and 
according  his  4,869  bigas  were  separately  demarcated,  and  a  distinct 
settlement  made  with  him  at  the  time,  he  executing  a  doul  under  which 
he  holds  that  mehal  No.  425,  No.  2,  which  is  entered  as  such  upon  the 
tauji.  The  claim  now  extends  to  other  3,200  bigas.  That  claim 
should  have  been  preferred  simultaneously  with  that  for  the  4,899 
bigas." 

On  the  lOth  April  1865^  the  appellant  filed  her  plaint  in  the 
suit  now  under  appeal. 

To  this  she  made  as  defendants  the  respondents  including  the 
Government. 

The  essence  of  her  plaint  was  that  her  talook  was  by  a  survey 
map.  No.  13  of  1852,  found  to  comprise  over  8^462  bigas,  and 
that  the  Bevenue  Commissioner,  on  the  29th  April  1853,  ordered 
^  that  all  land  in  excess  of  that  contained  in  the  appellant's  doul 
(estimate)  (7,389  bigas)  should  be  included  in  the  respondent's 
land ;  that  accordingly  the  Superintendent  of  Surveys  drew  a 
green  line  on  the  survey  map  from  a  pillar  No.  175  directly  north- 
ward to  pillar  No.  133,  and  ordered  the  1,073  bigas  to  be 
included  in  lots  Nos.  30,  32,  33 ;  that  according  to  this  the 
respondents  in  1854  took  possession  of  lands  rightly  belonging  to 
her;  that  by  a  survey  made  in  1858-59,  and  the  settlement 
made  by  the  Soonderbuns  Commissioner  of  Kevenue  on  the  24th 
November  1852,  she  had  only  6,611  bigas  17  katas  2  chittacksin 
her  possession,  and  that  the  respondents  had  dispossessed  her  of 
the  remaining  777  bigas  10  katas  9  chittacks,  and  she  claimed  as 
from  that  date  (24th  November  1852),  title  to  these  777  bigas 
10  katas  9  chittacks,  in  order  to  make  up  her  full  amount  of 
7,389  bigas  7  katas  12  chittacks. 

« 

The  Government  put  in  an  answer  to  the  suit,  of  which  the 
following  is  an  analysis  : — 

1.  That  by  the  proceeding  of  the  Commissioner  of  Revenue 
of  29th  April  1853,  the  talookdar  was  declared  not  entitled  to 
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more  than  7,389  bigas  7  katas  12  chittacks  settled  with  her        ^872 

in  1834,  and  an  order  was  passed  to  define  her  area  by  survey  Woomatara 
measurement.  _     v. 

Unnopoorna. 

2.  That  in  executing  such  order,  a  dispute  arose  between      Dasbkb. 
the  appellant^and  the  lotholder  as  to  1,500  bigas,  which  was  in  an 

'*  Act  lY  of  1840  case  '^  decided  against  her,  and  she  brought 
a  regular  suit  for  5,000  bigas  against  the  lotholder  which  on  the 
16th  June  1857  was  decided  against  her. 

3.  That  in  accordance  with  the  rules  of  September  1853, 
a  survey  was  made  in  1858-59  of  lots  Nos.  30,  32,  33,  by  which 
it  appeared  that  the  lots  contained  36,435  bigas,  of  which  6,611 
bigas  were  in  the  possession  of  the  talookdar,  and  that  out  of 
the  remaining  29,822  bigas,  1^640  were  in  dispute,  as  being 
within  the  boundaries  of  Talook  Shahazadapore. 

4.  That,  the  disputed  lands  not  being  claimed^  the  29,822 
bigas  in  the  possession  of  the  lotholders  were  settled  with  them 
in  November  1862,  under  Regulation  VII  of  1822,  the  party 
dissatisfied  being  left  to  sue  in  the  Civil  Court. 

5.  That  as  to  the  plaintiff's  allegation  of  the  cause  of  action 
arising  in  November  1862,  the  cause  of  action  arose  before  the 
survey  in  1858-59. 

The  other  respondents,  on  the  19th  June  1865,  also  put  in  a 
written  statement  claiming  the  benefit  of  the  law  of  limitation 
on  the  ground  of  their  being  in  possession  of  the  disputed  land 
since  the  granting  of  the  Government  pottahs  in  1236  (1829), 
and,  relying  upon  the  fact  of  the  appellant  having  already  sued 
unsuccessfully  in  the  former  suit  for  the  same  property,  submitted 
that  the  suit  was  barred  by  Act  YIII  of  1859,  s.  2. 

On  the  9th  March  1866,  the  Court  ordered  an  ameen  to 
make  a  local  investigation^  and  that  ameen,  having  heard  the 
evidence,  inspected  the  place,  and  prepared  a  map  on  the  5th 
May  1866^  reported  that  the  disputed  land  was  within  the 
boundaries  of  the  land  sued  for  in  the  former  suit.  On  the  14th 
March  1867,  a  further  local  enquiry  was  directed. and  was  taken 
up  by  another  ameen,  who,  after  examining  the  witnesses,  and 
comparing  the  maps  with  the  property,  and  making  a  new  map, 
came  to  the  same  conclusion.  «Bothof  these  ameens  were  examined 
on  solemn  affirmation  by  the  Principal   Sudder  Ameen  and 
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1872        verified  their  reports.     The  Principal  Sudder  Ameen  having 
^^Dk*^*^^   considered    the    oral   and  documentary  evidence,  on  the  7th 
^'  November  1867^  gave  a  decree  dismissing  the  appellant's  suit 

Dasskb.  In  his  judgment  given  in  support  of  the  decree,  the  material 

parts  are  here  set  forth : — 

**  I  proceed  now  to  enquire  whether  the  lands  claimed  are  those  for 
which  o  previous  suit  had  been  brought  by  the  plaintiff.  I  think  there 
can  be  no  doubt  that  tbey  are  the  identical  lands  for  which  plaintiff  hnd 
sued  before,  and  for  which  thereto  the  parties  litigated  had  been  an 
Act  lY  case,  as  the  boundaries  given  of  the  1,500  bigas,  for  which 
under  Act  lY  fully  prove  them  to  be  so  "  (1). 

He  then  set  out  the  boundaries  of  the  lands  claimed  in  this 
and  in  the  former  suit  in  detail,  and  proceeded  thus : — 

*^  A  comparison  of  these  boundarfes  with  those  given  by  the  plaintiff 
in  her  former  suit  leaves  very  little  doubt  that  the  lands  now  claimed  are 
a  portion  of  those  for  which  plaintiff  had  sued  before,  and  this  has  been 
furthermost  distinctly  deposed  to  by  the  Chuckdar  Woomachurn 
Dutt  both  before  me  and  the  second  ameen  deputed  by  order  of  my 
predecessor,  Baboo  Grish  Ch  under  Ghose. 

"  The  disputed  lands  being  thus  proved  to  be  the  lands  for  which 
plaintiff  had  sued  before,  and  which  resulted  in  the  dismissal  of  her  suit, 
it  is  clearly  barred  by  s.  2,  Act  YIII  of  1859. 

'^  Plaintiff's  pleader,  however^  urges  that,  even  if  it  be  decided  that  the 
lands  now  claimed  are  the  lands  for  which  plaintiff  had  sued  before,  her 
present  action  cannot  still  be  barred,  inasmuch  as  it  is  brought  on  a 
ground  totally  different  from  that  on  which  her  former  action  was 
founded,  namely,  that  the  plaintiff  in  the  previous  suit  claimed  the  land 
as  taufir  or  excess  land  of  her  Talook  Shahazadapore,  whereas 
she  now  claims  them  as  part  and  parcel  of  the  lands  of  her  talook. 

''  To  this  argument  the  defendant's  pleader,  Baboo  Aushootosh  Mocker- 
jee,  replies  that  the  same  evidence  upon  which  plaintiff  relied  in  her 
former  suit  has  also  been  adduced  in  this  case,  and  the  parties  also 
being  the  same,  the  case  cannot  be  taken  out  of  the  operation  of 
the  doctrine  of  res  adjudicata.  Admitting,  for  argument's  sake,'  the 
validity  of  the  plaintiff's  pleader's  argument  that  the  action  is  founded  on 
a  separate  and  distinct  cause  of  action,  still  I  find  no  proof  of  the  lands 
sued  for  being  part  of  plaintiffs  Talook  Shahazadapore,  or  that  she  was 
in  possession  of  the  same,  and  has  been  dispossessed.  The  green  line  of 
the  thakbust  map  being  the  admitted  eastern  boundary   of  Shahazada- 

(1)  Sic  in  the  printed  book  before  the  Privy  CounciL 
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pore,  and  the  lands  claimed  being  clearly  situated  beyond  that 
boundary,  plaintiff  by  her  own  admission  has  no  right  to  them." 

The  plaintiff  then  appealed  to  the  High  Courts  but  the 
appeal  was  on  the  2nd  December  1868  dismissed  with  costs  by 
a  Division  Bench  (Phear  and  Hobhouse,  JJ.)  (1) 

The  plaintiff  then  appealed  to  Her  Majesty  in  Council^  and 
an  appearance  was  entered  by  and  a  case  lodged  on  behalf  of  the 
Government  separate  from  the  other  respondents. 

Mt.  Doyne  for  the  appellant. — It  is  a  mistake  to  construe 
section  2,  Act  YIII  of  1859^  as  applying  to  this  suit  No  doubt, 
the  land  now  in  suit  is  a  portion  of  the  land  sued  for  in  the  former 
action^  but  there  is  no  identity  of  the  causes  or  cause  of  action 
in  the  two  suits.  There  lias  been  no  previous  determination  of 
the  present  cause  of  action — Modhoo  Ram  Dey  v.  Boydonath 
Doss  (2).  Although  she  could  not  establish  her  right  to  the  land 
as  tavfiry  there  is  no  reason  why  she  should  not  show  a  title  to 
it  as  improperly  excluded  from  her  boundary  line,  A  man  may 
sue  another  for  damages  as  trespasser^  and  failing,  may  bring  a  fresh 
suit  against  him  for  rent  as  tenant — Kadir  Buhsh  v.  Golam  Alt 
Gomashtah  (3).  The  subject-matter  may  be  the  same,  but  the 
cause  of  action  very  different.  The*  principle  is  correctly  laid 
down  in  Shama  Purshad  Roy  Chowdry  v.  Hurro  Purshad  Roy 
Chowdhry  (4),  where  Lord  Justice  Turner  lays  down  the  rule. 
Hunter  v.  Stewart  (5)  shows  that  the  question  is  whether  the 
evidence  in  each  suit  would  be  the  same.  The  lands  in  suit 
were  clearly  in  possession  of  the  appellant  up  to  1854  and 
formed  part  of  Shahazadapore,  and  under  any  event  the  appel- 
lant is  entitled  to  the  strip  of  land  between  the  green  line  and 
the  present  boundary  of  Shahazadapore.  If  she  be  deprived  of 
this  land,  she  is  clearly  entitled  to  compensation  from  the 
Government  in  this  suit. 

Sir  J?.  Palmer y  Q.C.,  and  Mr.  J.  D,  Bell  for  all  the  respondents 
except  the  Government. 


1872 

woomatara 
Debia 

V, 

XTnnopoorna 

DaSSE£. 


(1)  2  B.  L.  R.,  A.  C.,  102. 
C2)  9  W.  Rm  592. 
(3)  i(/.,90. 


(4)  10  Moore's  I.  A.,  203  ;  eoe  211. 

(5)  31  L.  J.,  Ch.,  346  ;  sec  350. 
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1872  Mr,  Forsyth,  Q.C.,  and  Mr.  Pontifex  iot  the  Government. 

DKBtA  ^j^^  ^^^  ^£  Srimut  Rajah  Mootoo  Vijaya  Raganadha  Bodha 

^iWKr^  Gooroo  Sawmy  Periya   Odaya  Taver  v.  Katama  Natchiar  (1) 
was  relied  upon. 

Their  Lordships  delivered  the  following  judgment : — 

Their  Lordships  propose  to  dispose  of  this  appeal  upon  the 
only  point  that  was  dealt  with  by  the  High  Courts  namely, 
whether  the  present  suit  can  properly  be  brought  consistently  with 
the  second  section  of  the  Act  of  Civil  Procedure.  That  clause 
is  in  these  words : — *^  The  Civil  T^ourt  shall  not  take  cognizance 
of  any  suit  brought  on  a  cause  of  action  which  shall  have  been 
heard  and  determined  by  a  Court  of  competent  jurisdiction  in 
a  former  suit  between  the  same  parties  or  between  parties  under 
whom  they  claim." 

The  first  question  that  occurs  to  their  Lordships  upon  that 
section  is^  what  is  meant  by  the  cause  of  action  ?  And  in  the 
present  case  they  are  clearly  of  opinion  that  the  cause  of  action 
in  both  suits  was  the  dispossession  of  the  appellant  by  the  fixing 
of  the  boundary  which  is  now  complained  of,  and  the  other 
pfoceedings  which  culminated  in  the  decision  of  the  Judge 
in  the  Act  IV  case.  The  result  of  those  proceedings  was  to 
affirm  the  possession  of  the  defendants  in  the  land  which  was 
the  subject  of  the  first  suit,  and  to  leave  the  party  who  felt 
aggrieved  by  them  to  her  remedy  by  a  civil  suit. 

The  first  suit  was  accordingly  brought,  and  in  the  present 
suit  both  Courts  have  found,  and  it  has  been  fairly  admitted 
at  the  bar,  that  the  land  which  is  now  in  dispute  is  a  portion  of 
the  land  which  was  then  sued  for.  The  identity,  therefore,  of  the 
subject-matter  of  the  two  suits  is  admitted,  and,  as  their  Lord- 
ships have  already  said,  the  cause  of. action  in  both  was  the 
dispossession  of  the  appellant  by  reason  of  the  proceeding  then 
taken. 

It  is  sought,  however,  to  distinguish  the  case  upon  the 
ground  that  the  appellant,  who  was  the  plaintiff  in  the  former 

(l)  11  Moore's  LA.,  50. 
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suit,  saw  fit  in  that  suit  to  admit  that  no  portion  of  the  land     '   ^^^^ 
then  sued  for  was  included  within  the  limits  of  Talook  Shahaza-  ^X^a  "^ 
dapore,  as  originally  settled  and  defined  by  the  doul^  but  that  unw^oorna 
she  had  as  talookdar  of  that  talook  acquired  title  to  it  as  taufivy      Dabseb. 
that  is,  that  by  gradual  squatting  or  encroachment,  she  had 
enlarged  the  boundaries  of  her  talook,  and  by  bringing  the  land    • 
into  cultivation  had  acquired  a  preferable  right  to  have  the 
settlement  made  with  her. 

Now,  it  is  perfectly  clear  to  their  Lordships  upon  the  proceed- 
ings that  the  real  question  in  issue  to  be  determined  between 
the  parties  then  was  whether  the  lands  then  sued  for,  which 
included  the  lands  now  sued  for,  belonged  as  of  right  to  the 
talookdar,  or  whether  they  fell  within  lot  32,  which,  belonged 
to  the  defendants  ?  and  it  was  open  to  the  plaintiff,  the  present 
appellant,  in  the  former  suit  to  shape  her  title  in  either  of 
three  ways.  She  might  have  said,  as  she  did  say,  according  to 
Mr.  Doyne's  argument  to-day,  that  the  whole  of  the  land  theu 
claimed  was  tafofir  land  ;  or  she  might  have  said,  a  portion 
of  the  land  fell  within  the  talook  as  originally  settled  and 
formed  part  of  the  7,000  odd  bigas  mentioned  in  the  douly  and  the 
residue  of  it  is  taufir  land  ;  or  she  might  have  put  her  case  in 
the  alternative,  and  have  said  that^  she  had  a  good  ^  title  to  a 
portion  as  her  original  land,  but  that  should  the  proof  of  that  fail, 
that  portion  also  was  to  be  considered  as  tatifir  land. 

With  the  full  knowledge  of  all  the  circumstances,  she  chose 
to  say : — ^^  I  admit  that  I  am  in  possession  of  all  that  I  was 
entitled  to  under  the  doul,  but  I  claim  this  land,  the  whole  of 
it,  as  taufir  land."  The  contention  now  is  that,  although  .she 
saw  fit  to  take  that  course  then,  she  has  now  a  right  to  fall  back 
upon  the  other  title,  and  to  say  : — **  The  boundary  was  impro- 
perly drawn,  so  as  to  include  in  the  defendants'  holding  that 
which  of  right  should  have  been  within  my  originally  settled 
talook,  and,  as.  I  now  claim  in  that  way  that  which  I  might 
have  claimed  in  the  former  suit,  I  am  not  precluded  from 
bringing  this  second  suit."  It  appears  to  their  Lordships  that 
that  contention  cannot  prevail  against  the  clear  terms  of  the 
section  in  question,  or  indeed  upon  principle. 

It  is  clear  that  it  does  not  fall  within  the  principle  of  the 

22 
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^^72         decision  given  by  Lord  Justice  Turner  at  this  Board  upon  the 

^^Dbwa  ^^  earlier  Begulation  in  which  he  takes  the  distinction  that  the 

Umnopooriia  ^^8^^**^^*^    "was  only  to  prevent  the    retrial   of  the   same 

Dasssk.      question,"  and  that  it  was  not  intended  to   apply   "  to  cases 

like  the  present,  in  which  new  circumstances  had  intervened 

and    altered  the    nature  and  character    of  the    questions    to 

be  determined."    Here    no    new    circumstances    at    all    have 

intervened. 

Nor  does  it  appear  to  their  Lordships  necessary  to  decide 
whether  in  some  of  the  cases  put  by  Mr.  Doyne,  where  the 
party  was  suing  entirely  under  a  new  and  a  different  title,  such 
a  distinction  as  he  contended  for  might  not  be  taken  ;  because 
here  it  seems  to  tbeir  Lordships  that  the  matter  in  dispute 
throughout  was  the  title  of  the  talookdar  of  this  talook  to  the 
land  in  question,  and  the  possession  which  she  had  thereby 
acquired,  and  it  is  perfectly  clear  upon  the  proceedings  in  the 
earlier  suit  that  her  right  in  any  way  to  this  land  was  capable 
of  being  therein  determined.  The  Court  in  that  suit  seems 
almost  to  have  considered  that  the  title  now  sued  upon  had 
been  pvt  forward  and  could  not  prevail ;  and  that  if  the  talookdar 
had  any  title  at  all,  it  was  by  way  of  taufir. 

The  Court  of  Appeal,  proceeding  on  the  admission  of  the 
plaintiff  that  the  whole  of  the  originally  settled  talook  was  in 
her  possession,  and  that  all  she  had  been  dispossessed  of  was 
claimed  by  her  only  as  taufir  lands,  dealt  with  that  claim ; 
but  it  is  perfectly  clear  that,  if  the  plaintiff  had  chosen  to  put 
forward  the  other  title  in  the  way  I  have  suggested,  the  Court 
would  have  dealt  with  the  whole  question  and  considered  it, 
that  question  being  in  point  of  fact  a  mere  question  of  quantity 
and  boundary,  and  whether  the  plaintiff  was  in  any  way  entitled 
to  recover  the  lands  sued  for  from  the  defendants,  who  are  the 
defendants  also  in  the  present  suit. 

It  therefore  seems  to  their  Lordships  that  the  case  really  falls 
within  the  principle  and  letter  of  the  section  in  question,  which 
has  been  properly  decided  to  be  a  bar  to  the  suit. 

They  think  it  desirable  to  remark  that  the  principle  upon 
which  their  decision  in  this  case  proceeds  seems  to  be  almost 
identical  with  that  laid  down  in  a  judgment  delivered  by  Lord 
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Westbury  in  the  case  of  Kattama  Natchiar  (1).    In  that  cage  a        1872 
party  had  brought  a  suit,  claiming  under  a  will,  having,  as  defend-  Woomatara 
ant  in  a  former  suit,  abandoned  his  title  under  that  will,  admittins:         «• 
that  the  will  did  not  amount  to  a  devise  and  resting  his  title  upon     Dassbb. 
the  issue  whether  the  estate  was  separate  or  undivided,  and  Lord 
Westbury  said : — "  That  being  the  state  of  the  case,  we  are 
now  called  upon  to  approve  of  a  suit  subsequently  instituted  by 
the  very  person  who  had  deliberately  given  this  character  to 
the   instrument,   a  suit  founded  upon   an    allegation    wholly 
contradicting  what  he  had  stated  to  this  Court  of  Justice,  and 
insistiug  upon  this  paper  as  being  a  valid  will  and  testament. 
It  is  impossible  that  any  such  suit  should  be  allowed  to  proceed. 
In  the  first  place,  it  is  clear,  upon  the  former  record,  that  the 
appellant  had  then  the  power  of  relying  upon  that  document  as 
being  a  valid  will.     He  in  effect  stated,  or  might  have  stated, 
his  defence  in  the  suit  of  1856  in  the  alternative.     He  misrht 
first  have  insisted  that  it  was  an  undivided  property,  and  that 
therefore  the  plaintiff  in  those  suits  had  no  interest  therein ; 
and,  secondly,  he  might  have  pleaded,  but  if  it  shall  turn  out  to 
be  a  divided  property,  then  my  title  arises  under  this  instru- 
ment, and  I  plead  and  rely  upon  it  as  amounting  to  a  valid 
devise  in  my  favor.     When  a  plaintiff  claims  an  estate  and  the 
defendant,  being  in  possession,  resists  that  claim,  he  is  bound 
to  resist  it  upon  all  the  grounds  that  it  is  possible  for  him 
according    to    his    knowledge    then    to    bring   forward.     The 
present  appellant  might  have  insisted  on  the  validity  of  the 
alleged  wilL;  but  instead  of  doing  so  when  his  suit  came  on  to 
be    heard    and  decided  in  the  Court  of   final   appeal,  he  in 
effect  disclaimed   all  title  under  the  instrument  as  a  will,  and 
insisted  that  it  must  he  regarded   by  the   Court  as  not  being 
testamentary.     There  would  be   an  end  to  all  security  in  the 
administration    of  justice    if   the   course    now  taken   by  the 
appellant  of  setting  up  the  will  were  allowed.^ 

The  present  case  is  even  stronger  than  that  referred  to, 
inasmuch  as  in  the  latter  the  party  was  a  defendant  in  the  first, 
and  plaintiff  in  the  second  suit,  whilst  the  appellant  is  plaintiff 

(I)  n  ^ftoore'fl  L  A.,  50  ;  see  72, 
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^^^        in  both  suits^  and  as  such  had  in  both  the  means  of  shaping  her 

WOOMATAR^     Qiygg   ^  g^g     choSe. 

Dkbia 

^'  Their   Lordships,    therefore,    entirely   concurring   with    the 

DAS8US.  judgment  delivered  by  Phear,  J.,  in  the  High  Court, 
are  of  opinion  that  this  appeal  must  be  dismissed.  It  is 
possible  that  the  appellant  has  lost  what  she  might  have  been 
entitled  to ;  but  if  she  has  lost  it,  the  loss  is  entirely  the  result 
of  her  own  mode  of  dealing  with  her  case  in  the  former  suit. 

Their  Lordships  have  only  further  to  observe  that  the  appeal 
must  of  course  be  dismissed  with  costs,  but  that  the  ordinary 
rule  of  this  Board  is  to  give  only  one  set  of  costs  to  the 
respondents  in  the  same  interest.  We  have  not  had  an 
opportunity  of  knowing  why  there  has  been  a  severance  in 
defeuce,  or  whether  there  are  any  special  grounds  why  that 
rule  should  be  varied. 

After  some  discussion  at  the  bar  on  this  point,  Sir  James 
CoLViLE  said : — 

Their  Lordships  see  no  ground  for  departing  from  the  general 
rule  of  allowing  but  one  set  of  respondents'  costs;  and 
considering  that  those  represented  by  Sir  Roundell  Palmer 
were  first  in  the  field,  and  had  entered  their  appearance  first, 
their  Lordships  think  that  the  Collector  as  Court  of  Wards, 
and  representing  the  infant  defendant,  would  sufficiently  have 
discharged  his  duty, .  and  have  exercised  a  sound  discretion,  if, 
seeing  that  the  suit  was  to  be  substantially  defended,  he  had  left 
the  defence  in  the  hands  of  the  other  respondents  ;  or,  at  most, 
had  applied  for  leave  to  join  in  their  case.  Their  Lordships  do 
jiot^ think  that  there  was  a  necessity  for  his  increasing  the  costs 
by  coming  forward  as  a  separate  respondent.  Their  Lordships 
therefore  think  they  ought  not,  in  justice  to  the  appellant,  to  do 
'more  than  give  one  set  of  costs,  and  that  they  ought  not,  in 
jus^ce  to  the  principal  and  original  respondents,  to  deprive 
them  of  any  part  of  their  costs. 

Appeal  dismissed. 

Agents  for  appellant :  Messrs.  Wathins  and  Latter/, 

Agent  for  respondents  except  Government :  Mr.  Barrow. 

Agents  for  Government :  Messrs.  Lawford  and  Waterhouse, 
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SREENARAJN  MITTER  (Dbfbndakt)  v.  SREEMUTTY  KISHEN  P.  C* 

SOONDERY  PASSES  (Plaintipf.)  j^^^^^  ^ 

1873 
[On  appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal.]       Jany,  15. 


Act  Vlilof  1859^  *.  IS-— Declaratory  Decree — Defendant-^Otiardian — 

Minor — Adoption — Sudrcu, 

A  declaratory  decree  cannot  be  made,  unless  the  plaintiff  wonld  be  entitled  to    | 
conseqnential  relief  if  he  asked  for  it.    It  is  discretionary  with  a  Conrt  to  grant  a 
declaratory  decree,  and  the  Courts  in  India  ought  to  be  most  carefal  in  exercising 
such  discretion. 

A,  widow  of  a  Hindu,  sued  B  as  father  and  guardian  of  C  to  have  it  declared 
that  the  deeds  executed  by  A  and  B,  one  of  giving  C  in  adoption,  the  other  of 
receiving  him  in  adoption,  were  null  and  void,  on  the  ground  that  they  were 
agreements  to  give  and  take  in  adoption,  and  that  B  did  not  give  his  son  accord- 
ing to  agreement.  Held  (reversing  the  decision  of  the  Courts  below)  that  such 
suit  was  not  maintainable. 

Quoere. — Whether  religions  ceremonies  are  necessary  to  make  an  adoption  valid 
among  Sudras  ? 

This  was  an  appeal  from  a  decision  of  the  High  Court 
(Norman  and  E.  Jackson,  JJ-)*  d^t^d  the  5th  March  1869  (I). 

The  suit  was  brought  by  the  respondent  against  the  appellant 
"  for  himself  and  as  guardian  of  his  minor  son,  Noggendro  Chunder 
Mitter/'  to  '^  set  aside  two  deeds  for  the  adoption  of  a  child* 
executed  on  the  30th  Jaishta  1271  (11th  June  1864)  by  both 
parties,  and  to  throw  off  the  burden  which  was  on  the  plaintiff 
in  consequence  of  those  deeds." 

The  respondent  was  the  wife  of  one  Dwarkanath  Ghose,  a 
Sudra.  He  had  no  male  issue,  and  before  his  death  he  gave 
the  respondent  permission  to  adopt  a  son  to  him.  The  appellant 
had  a  son  named  Noggendro  Chunder  Mitter,  and  towards  (he 
end  of  Jaishta  1271  (June  1864),  he  went  with  his  son  to 
Bhaugulpore,  where  the  respondent  resided.  ^ 

On  the  30th  Jaishta  1271  (Uth  June  1864)  at  Bhaugulpore, 
the  appellant  executed  a  deed  of  danpatra^  or  giving  in  adoption, 
and  the  respondent  executed  a  deed  of  grahanpatra^  or  taking  in 

*  Present  :^TfLR  Right  Hor*blb  Sib  James  W.  Colyilk,  Sir  Barnes    Peaoogx, 
Sir  M.  £.  Smith,  Sir  R.  P.  Collier,  and  Sir  Lawrence  Pbeu 

(1)  2B,  L.  B.,  A.  C,  279. 
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1872-78     adoption,  of  the  said  Noggendro  Chunder  Mitter.     Both  docu- 

SRKBifARAur  meiitB  were  registered,  and  were  taken  from  the  Registration 

V,         office  to  one    Luchmeenarain    Singh,    who    thenceforth    kept 

KisHBif     them  on  behalf  of  the  appellant  until  they  were  filed  on  behalf 

DAS8BB.     of  the  respondent  in  this  suit. 

The  material  portion  of  the  deed  of  danpatra  was  as  follows : — 

^'I  have  willingly  given  in  adoption  my  second  son  Noggendro 
Chander  Mitter  by  my  third  wife  Sreemutty  MoDmohinee  under  the 
altered  name  of  Shoshee  Nauth  Ghose.  The  said  male  child  with  whom 
henceforth  I  have  no  right  at  all  accordiDg  to  $ha$tra$f  and  who  has  thus 
become  divested  of  gotra  (lineage)  appertaiaing  to  my  family,  and  being 
equal  to  the  son  of  your  body,  has  thus  become  vested  with  the  family 
rights  and  gotra  appertaining  to  your  husband's  family  under  the  name 
of  Shoshee  Nauth  Ghose,  will  discharge  or  perform  all  the  secular  as 
well  as  all  the  religious  duties  of  your  husband's  family,  and  will  be 
the  owner  himself  and  his  heirs  for  ever  of  all  your  husband's  property, 
namely,  his  zemindari,  aud  all  imoaoveable  as  well  as  moveable 
property,  and  lands  paying  rent  or  rent-free,  which  stand  in  his  own 
name  or  in  benami^  and  which  exist  at  present,  or  may  hereafter  be 
acquired.  For  this  effect,  I  have  executed  the  deed  .whereby  the  child 
is  given  in  adoption  with  the  following  respectable  witnesses,  that  it 
will  prove  efficacious  in  future ." 

The  deed  of  grahanpatra  executed  by  the  respondent  was 
as  follows : — 

''  This  is  a  deed  of  adoption.  My  husband,  the  late  Dwarkanath 
Ghose,  died  without  issue,  leaving  me  his  heiress  on  the  30th  June 
1863,  corresponding  to  the  17th  Asar  of  the  year  1270.  My  husband, 
in  consideration  of  his  having  no  issue  in  his  life-time,  gave  me  permis- 
sion to  adopt  a  son  for  the  due  performance  of  the  funeral  rites  of 
himself  and  of  his  ancestors,  paternal  and  maternal,  and  of  myself,  and 
for  the  due  observance  and  continuation  of  the  religious  ceremonies  and 
other  ancestral  duties,  and  the  other  rites  and  ceremonies  peculiar  to  his 
family,  and  fitted  to  his  social  position,  and  for  the  care  of  his 
property,  &e.,  and  for  the  preservation  of  his  name  and  honor,  bad 
expressed  his  desire  that  the  son  so  adopted  might  be  the  exclusive 
proprietor  of  all  his  property  and  zemindaris,  and  that  none  else  might 
have  any  right  or  title  to  his  property.  At  present,  in  obedience  to  the 
aforesaid  injunctions,  and  with  the  unanimous  consideration  and  opinion 
of  myself  and  my  near  relations  and  members  of  the  family,  knowing 
you  to  be  my  sincere  and  faithful  friend,  aud  believing  that  by  means  of 
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year  respectable  family,  the  objects  aimed  at  by  myself  and  my  husband      1872-78 
ivill  be  realized,   I  da   with  the   prescribed    rites   and  ceremonies,   Srbbnarair 

MXTTKR 

adopt  as  my  son,  Noggendro  Chonder  Mitter,  yonr  second  son  by  your  v. 

Srrrmuttt 

third  wife,  Sreemutty  Monmohinee.  The  said  Noggendro  Cbunder  kishen 
Mitter  has  thus  become  divested  of  all  the  rights  and  gotra  appertain-  ^^^^^j^^ 
ing  to  your  family,  and  has  become  rested  for  ever  with  the  rights 
and  ^o/ra  of  my  husband's  family  under  the  name  of  Shoshee  Nauth 
Ghose.  By  virtue  of  which  he,  having  become  equal  to  the  son  of  my 
body,  is  become  the  owner  himself  and  his  heirs  of  all  my  husband's 
ancestral  and  self-acquired  property  which  stands  in  his  own  name,  or 
btnamiy  namely,  zemindari  and  lands,  rent-paying,  as  well  as  rent-free, 
and  gardens,  &c,  and  all  the  moveable  and  immoveable  property,  &c. 
He  will  henceforth  perform,  in  the  manner  described  above,  the  funeral 
rites,  &c.,  of  myself  and  my  husband  and  of  his  (my  husband's)  pater- 
nal and  maternal  ancestors,  and  shall  also  perform  the  religious  and 
family  rites  and  other  duties  for  ever.  During  his  minority,  I,  his 
mother,  shall  take  care  of  all  his  property.** 

It  appeared  from  the  evidence  that  the  child  Noggendro  Chunder 
Mitter  was  present  at  the  respondent's  house  at  the  time  when  the 
documents  were  being  drawn  up,  and  remained  there  four  days, 
and  then  went  away ;  and  from  a  letter  addressed  to.  the  appellant 
by  Soorjonarain  Singh,  the  brother  and  manager  of  the  respond- 
ent, under  date  of  the  6th  Aswin  I27I  (2Ist  September  1864),  it 
appeared  that  the  child  (therein  described  by  his  adoptive  name) 
had  been  sent  again  to  the  respondent's  house  at  Bhaugulpore, 
and  was  to  be  put  to  school  there. 

Several  letters  passed  between  the  appellant  and  Sooijonarain 
Singh,  who  wrote  as  manager  on  behalf  of  the  respondent,  from 
which  it  appeared  that  there  was  a  difficulty  in  getting  the 
adopted  child  to  go  again  to  the  respondent's  house,  inasmuch  as 
he  preferred  staying  with  the  appellant,  his  natural  father.  In 
particular,  the  said  Soorjonarain  Singh  wrote  a  letter  to  the 
appellant,  dated  the  15th  Aghrau  1271  (29th  November  1864), 
from  which  the  following  is  an  extract : — 

"  Because  Noggendro  Chunder  did  not  go  along  with  cousins  Gopendro 
Chunder  Mitter,  &c.,  the  females  have  been  displeased  ;  but  on  a 
consideration  of  the  following  circumstances,  you  will  do  as  you  think 
proper.  All  the  members  of  the  family  here  think  that,  if  an  adopted 
son  does  nut  acquire  a  due  affection  fur  the  place  where  he  is  brought 
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1872-78  by  the  adopting  party,  it  is  all  the  flame  whether  he  is  adopted  or  not ; 
SBKKiTARAiir  aod  if  during  infaacy,  an  adopted  son  frequently  goes  and  comes,  he 
V.  cauDot  imbibe  such  affection  for   the  adopting  parties.     Under  such 

K18HKH  circumstances,  going  and  coming  frustrates  the  main  object  of  adop- 
Pasuw^  tion  ;  and  in  future  it  is  likely  that  disorder  and  discord  might  happen. 
I  do  not  think  that  the  infereuce  of  the  people  here  is  utterly  ground- 
less, for  when  I  went  home,  some  leading  men  of  that  part  of  the 
country  praised  your  affectionate  conduct,  and  had  expressed  the  same 
opinion  in  respect  of  going.  I  see  that,  if  he  does  not  go  according 
to  your  wishes,  you  may  be  displeased.  Both  are  difficulties  to 
me  ;  if  you  are  mortiGed,  it  is  painful  and  sinful  to  me,  and  if 
matters  do  not  proceed  according  to  the  wishes  of  the  people  here,  I 
shall  have  to  bear  shame  and  reproach  in  the  same  way  ;  and  if,  ou 
account  of  going,  or  for  any  other  cause,  the  cousin  were  not  to 
contract  affection,  and  were  in  future  to  do  an  unpleasant  aef,  then 
there  will  be  no  end  of  censure  both  to  you  and  me.  It  cannot  be  said 
whether  we  shall  be  living  by  that  time  ;  but  whether  we  live  or  not, 
if  such  conduct  were  to  take  place,  we  will  be  held  up  as  examples.  I 
consider  you  in  the  light  of  a  father,  therefore  on  consideration  that  in 
future  there  may  be  no  room  for  blame  attaching  to  me  or  you,  you  will 
settle  what  should  be  done.  The  people  here  blame  me,  and  will  do  so 
for  repeatedly  urging  to  go  ;  and  if  he  does  not  go,  you  will  be  dis- 
pleased. The  aforesaid  cousin  is  at  present  in  peace  of  mind  here. 
There  is  no  likelihood  of  his  being  disconsolate.  Therefore,  if  he  does 
not  go  frequently,  then  he  will  not  be  aggrieved.  It  is  true  that  by 
remaining  here,  your  mind  and  that  of  the  family  will  be  uneasy  ;  but 
if  you  don't  bear  this,  everything  else  will  not  be  in  harpnony  ;  and  if 
you  do  not  agree  to  this,  then  you  will  consider  what  is  proper  in  every 
way.  In  this  respect  the  uneasiness  I  am  under  cannot  be  described 
by  me  in  writing.  I  have  placed  you  in  this  dilemma  by  falling  into  a 
gross  error.     Settle  what  is  proper  and  expedient  in  every  respect." 

On  the  16th  Magh  1271  (28th  January  1865),  the  appellant 
wrote  to  the  said  Soorjonarain  Singh  a  letter^  from  which  the 
following  is  an  extract : — 

*'  The  reason  why  Sreeman  Babajee  (the  beloved  and  fortunate  one) 
feared  going  there  and  clearly  declined  proceeding  at  present  will  be 
told  you  verbally.  When  a  child  becomes  obstinate  what  can  be  done  ; 
therefore  do  what  is  good  in  prospect  of  the  future." 

Again,  on  the  13th  Chaitra.  1271  (25th  March  1865),  the 
appellant  wrote  ad  follows : — 
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"  Prosperous  Ain>  affectionate. — Noggendro  Chunder  Mitter  i8       1872-78 
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weaky  and  is  therefore  constantly  uneasy.  He  is  entirely  nnwilling  to  go   ®*^*5J;i^^^* 

there.     In  this  I  have  no  power,  as  I  have  already  stated  in  my  former 

letter,    I  now  positively  inform  you  that  you  will,  relinquishing  that 

hope,  in  consideration  of  the  future,  certainly  make  dattahgrahan  (or 

take  a  son  into  adoption),  or  any  other  arrangement  you  think  proper 

for  the  preservation  of  the  estate." 

It  appeared  that  the  appellant  subsequently  was  advised  that 
the  instruments  of  the  30th  Jaishta  1271  (11th  June  1864)  did 
amount  under  the  circumstances  to  a  complete  adoption^  for  under 
date  the  10th  Chaitra  1272  (22nd  March  1866),  ho  wrote  to 
Soorjonarain  Singh  as  follows : — 

'^  I  have  no  power  to  cancel  the  adoption  of  the  son  who  has  been 
already  adopted,  and  I  need  not  talk  anything  ahout  it,  therefore  I  must 
remain  silent." 

On  the  27th  April  1866,  the  respondent  through  Soorjonarain 
Singh  caused  the  following  letter  to  be  written  to  the 
appellant : — 

**  Sib, — Under  instructions  from  Baboo  Soorjonarain  Singh,  agent  on 
behalf  of  Sreemutty  Kishen  Soondery  Dassee,  widow  of  the  late 
Mohashoy  Dwarkanath  Ghose,  of  Chowkee  Nyamntpore,  in  the 
Pergunna  and  Zilla  Bh&ugulpore,  I  do  hereby  give  you  notice  that 
on  the  30th  Jaish<a  1271  B.S.  (Ilth  June  1864),  you  entered  into  a 
Contract  in  writing,  agreeing  thereby  to  give  your  son  Noggendro  Chunder 
Mitter  in  adoption  to  the  said  Sreemutty  Kishen  Soondery  Dassee,  and 
she,  in  return  by  a  similar  instrument  of  the  same  date,  promised  to  take 
your  boy  in  adoption,  but  the  ceremonies  necessary  to  complete  it  were 
not  performed.  On  the  30th  of  Chaitra  you  refused  to  fulfil  your 
contract  by  a  letter  addressed  to  Baboo  Soorjonarain  Singh,  as  also  you 
manifested  similar  feelings  in  other  letters  and  in  conversations  held 
between  yourself  and  her  agents. 

'^  In  consequence  of  your  unwillingness  to  complete  the  adoption,  my 
client  called  upon  you  to  execute  another  instrument,  cancelling  the 
aforesaid  mutual  agreements,  both  verbally  and  by  letters,  to  which  you 
replied  orally,  as  well  as  in  writing,  that  you  would  act  in  a  manner 
that  would  suit  the  purposes  of  my  client.  Now  that  repeated  appli- 
cations have  been  made  to  you  on  behalf  of  my  client  either  for  the 
fulfilment  of  the  original  written  agreements,  or  for  the  execution  of 
another  instrument  in  supersession  of  the  former  ones,  and  not  having 
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1872-78      adopted  either  of  the  courses  required  of  you,  I  hereby  give  you  notice 
Srkenabaih  that  my  client  is  prepared  to  institute  such  legal  proceedings  against 

MlTTKB 

V,  you  as  she  may  be  advised. 

KisHBN      •    Except  the  letter  of  the  10th  Chaitra  1271  (22nd  March  186G), 

0|-v^M  T)  K  R  Y 

DA88BS.      no  letter,  such  as  alluded  to  in  that  communication,  was  put  in 
evidence. 

The  respondent  filed  her  plaint  on  the  31st  May  1866,  in 
which  she  treated  the  instruments  of  the  .%th  Jaishta  1271  (11th 
June  1864)  as  only-  agreements  to  give  and  take  in  adoption,  and 
she  alleged  that  the  appellant  did  not  give  his  son,  and  that  the 
current  form  of  adoption  had  not  been  complied  with,  and  she 
went  on  to  say  that,  as  she  deemed  it  proper  before  making  an 
adoption  as  a  necessary  precaution  to  have  the  permission  of 
the  Court,  in  respect  of  her  right  of  adoption  of  another  son  in 
cancellation  of  the  agreement,  therefore  the  suit  was  preferred. 

The  appellant,  by  his  written  statement,  contended  that  the 
permission  (meaning  the  declaration  of  right),  which  the  respond- 
ent asked  in  the  suit  could  not  be  obtained,  and  in  substance 
contended  that  his  son  had  been  adopted  by  the  respondent  after 
the  completion  of  the  necessary  rites  and  ceremonies.  The 
appellant  also  denied  that  he  had  ever  made  any  promise  to  the 
respondent  with  a  view  to  set  aside  the  dattakpatra  grahan^ 
nama  of  30th  Jaishta  1271  (11th  June  1864),  and  he  alleged  that 
the  child  did  sometimes  live  in  the  house  of  his  adopted  father. 

The  following  were  the  principal  issues  settled  by  the 
Principal  Sudder  Ameen : — 

"  2nd, — Can  there  be  a  suit  for  a  declaiation  of  a  right  to  adopt  ? 

"3rrf. — Was  the  adoption  of  the  child  complete  or  not,  that  is,  whether 
the  requirements  of  the  Hindu  law  were  carried  out,  or  the  gift  was 
not  complete,  and  the  child  not  made  over  ? 

"  4/A. — Whether  the  defendant  refused  to  make  over  the  child  to  the 
plaintiff  or  not  ? 

"  5th. — Is  mere  agreement  to  make  and  receive  a  child  in  adoption 
sufficient  to  preclude  one  from  adopting  another  child,  when  the  child 
agreed  to  be  adopted  is  not  made  over  ?** 

The  Principal  Sudder  Ameen  held  that  the  suit  was  not  a 
merely  declaratory  suit  and  was  maintainable;  that  the  perform- 
ance of  ceremonies  was  essential  to  constitute  a  valid  adoption  ; 


yOL,  XI.]  PRIVY  COUNCIL.  177 

that  no  such  oeretnonies  had  been  performed  in  this  case ;  that     1872-78 
there  was  neither  gift  or  acceptance  of  the  boy  in  adoption ;  and  ^^moter"' 
that  it  had  '^  been  established  that  the  deeds  were  void  for  want   _     ^• 

Srremuttt 

of  due  delivery."    He  therefore  gave  a  decree  for  the  plaintiff.      Kishew 

•^  °  *  SOONDRRT 

The  following  portions  of  his  judgment  and  the  terms  of  the      Dasske, 
decree  which  are  referred  to  in  the  judgment  of  the  Lords  of 
the  Judicial  Committee  were  as  follows : — 

''It  Is  true  that  the  language  of  the  instruments  conveys  the 
idea  that  there  was  gift  and  acceptance,  as  well  as  completion  of 
ceremonies  ;  but  as  the  plaintiff  denies  them  in  toto,  a  judicial 
determination  on  these  points  becomes  necessary.  It  has  been  already 
established  that  the  ceremonies  were  not  performed  ;  therefore,  it 
remains  to  be  seen  whether  there  was  formal  gift  and  acceptance  of 
the  boy,  as  well  as  due  delivery  of  deeds.  If  the  witnesses  of  the 
plaintiff  are  to  be  believed,  Mid  I  see  no  reason  to  doubt  their  veracity, 
from  their  respectable  position,  neither  was  there  gift  or  acceptance 
of  the  boy,  nor  due  delivery  of  the  deeds.  The  witnesses  for  the 
defence  have  broken  down  as  already  observed  ;  therefore  I  place  no 
reliance  upon  what  they  have  said. 

''  Summing  up,  therefore,  what  has  been  stated  above,  it  is  clear  that 
there  has  not  been  a  due  performance  of  the  ceremonies,  and  the  effect 
of  the  deeds  was  that  it  was  agreed  that  the  child  should  be  made  over 
for  adoption,  but  the  defendant  has  not  done  what  he  was  required  to 
do,  namely,  to  hand  over  the  child  to  the  plaintiff ;  it  is,  therefore, 
ordered  that  the  suit  of  the  plaintiff  be  decreed,  and  she  be  declared  to 
be  not  bound  by  the  deeds  dated  the  80th  Jaishta  1271  (lith  June 
1864),  which  are  also  declared  cancelled  and  inoperative.  The  costs  of 
the  plaintiff  to  be  paid  by  the  defendant.'' 

The  terms  of  the  decree  were  as  follows : — 

"  It  is  ordered  that  this  case  be  decreed,  that  the  female  plaintiff  may 
not  be  required  to  observe  the  documents  of  30 th  Jaishta  1271  (11th 
June  1864),  which  have  been  declared  null  and  void,  and  that  the  costs 
of  the  female  plaintiff  be  paid  by  the  defendant.'^ 

Among  the  grounds  of  appeal  which  were  filed  by  the 
defendant  (now  appellant)  in  the  Court  of  the  Judge  of 
Bhaugulpore  from  the  last-mentioned  judgment  were  the  two 
following  :— 

^*  4.  That  in  consideration  of  the  nature  of  the  plaintiff's  case,  that 
is,  when  the  plaintiff  briugs  the  suit  after  admitting  the  execution  of  the 
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SBBBiiABAur  datiakgrahanpatra   and   daUakdanpatra^  which    prove    clearlj  the 
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completion  of  the  adoption  in  question,  the  entire  onus  of  proof  is  on 
the  plaintiff  to  establish  satisfactorily  her  own  allegations,  and  to  rebut 
the  effect  of  those  documents;  bat  from  the  lower  Court's  judgment, 
it  is  quite  evident  that  it  has  taken  a  wrong  or  an  opposite  view  of 
the  case,  and  in  consequence  justice  has  miscarried. 

**  6.  That  according  to  Hindu  law,  the  Court  below  is  wrong  in 
supposing  that  more  ceremonies  than  the  actual  giving  and  receiving 
of  the  child  are  necessary  and  essential  for  the  completion  of  a  Sudra 
adoption.  The  non-observance  of  any  other  ceremeny  does  not  invalidate 
a  Sudra  adoption,  as  will  be  borue  out  by  Hindu  law  and  decisions." 

**  7.  That,  from  the  judgment  of  the  Court  below,  it  is  clear  that  it 
has  considered  adoption  in  general,  and  not  a  Sudra  adoption  only, 
which  was  the  sole  point  for  contention  in  this  suit. 

"  14.  That  the  Court  below  was  wrong  in  deciding  that  the  delivery  of 
the  child,  and  of  the  two  primary  documents,  were  not  proved,  inasmuch 
as  there  was  sufficient  satisfactory  evidence  in  the  case  to  establish  the 
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same. 

The  Additional  Judge  dismissed  the  appeal  with  costs.  The 
following  are  the  material  portions  of  his  judgment  which  are 
referred  to  in  the  judgment  of  the  Lords  of  the  Judicial 
Committee : — 

^*  The  subject  of  this  suit  is  not  the  declaration  of  right  to  adopt, 
but  the  cancelment  of  two  documents,  and  a  declaration  that  they  are 
void,  owing  to  the  non-performance  of  certain  ceremonies.  The  Court 
is  quite  clear  that  such  a  suit  can  lie.  English  Equity  Courts  frequently 
cancel,  rescind,  or  order  delivery  up  of  instruments  which  have 
answered  the  end  for  which  they  were  created,  or  of  instruments 
which  are  voidable,  though  apparently  valid.  This  is  done  upon  the 
principle  of,  as  it  is  technically  called,  quia  timei^  that  is,  for  fear  that 
such  instruments  may  be  vexatiously  or  injuriously  used  when  the 
evidence  to  impeach  them  may  be  lost  or  diminished,  or  for  fear  that 
they  may  throw  a  cloud  or  suspicion  over  the  plaintiff's  title  and 
interests.  That  the  Courts  of  this  country  have  a  similar  power,  there 
cannot  be  a  doubt. 

'*  Secondly, — ^It  has  been  urged  for  appellant  that  respondent's  claim 
should  have  been  dismissed,  because  the  plaint  wrongly  describes  as 
promises  to  adopt  absolute  deeds  of  adoption.  But  this  Court  is  clear 
that  the  said  misdescription^  inasmuch  as  it  does  not  alter  the  cause  of 
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ftction  (as  described  above),  but  rather  streDgthens  it,  cannot  cause  the      1872-73 
suit  to  abate.    We  now  come  to  the  merits  of  the  case»    The  first  point  SRSKNARAitr 
to  be  noticed  is  that  the  issue  in  this  case  has  been  unnecessarily  widened.  v. 

Appellant  contended  that  ceremonies  had  been  performed,  and  brought  Kmi^^ 
forward  witnesses,  who  distinctly  'swear  that  not  only  the  giving  and  ^o^dbrt 
taking  but  a  number  of  other  religious  rites  were  performed.  It  was, 
therefore,  quite  unnecessary  on  the  part  of  the  lower  Court  to  enter  into  the 
question  of  what  rites  are  or  are  not  essential  to  a  Hindu  adoption.  If  the 
defendant's  (appellant's)  witnesses  are  to  be  believed,  not  only  essential, 
but  admittedly  non-essential  rites  were  performed.  Defendant  (appellant) 
must^ abide  by  the  evidence  which  he  adduces,  and  stand  or  fall  with  it. 
His  virtual  plea  is  that  all  or  many  of  the  ceremonies  were  performed. 
He  cannot  in  the  same  breath  urge  that  one  only  (that  of  giving  and 
taking)  was  performed,  and  that  one  only  is  necessary  to  the  validity 
of  a  Sudra  adoption. 

''  If  the  above  view  in  correct,  the  simple  issue  in  this  case  is,  whether 
the  ceremonies  of  adoption  have  been  performed  (as  alleged  by  appel- 
lants) or  have  not  been  performed. 

"  The  lower  Court  has  found,  after  a  careful  inquiry  and  weighing  of 
evidence,  documentary  and  verbal,  on  either  side,  that  no  religious 
ceremonies  of  any  sort  were  performed,  and  on  the  numerous  grounds 
recorded  in  its  judgment  has  expressed  an  opinion  that  the  defendant's 
witnesses  are  not  to  be  believed,  whilst  the  plaintiff's  (respondent's) 
witnesses  are  stating  the  truth  when  they  say  that  no  ceremonies  have 
ever  been  performed.  The  lower  Court  also  lays  great  weight  on  certain 
expressions  used  in  a  letter  from  the  appellant,  dated  13th  Chaitra  1271 
(25th  March  1865),  which  contains,  in  the  lower  Court's  opinion, 
expressions  justifying  the  inference  that,  by  the  defendant's  own 
admission,  no  religious  ceremonies  had  been  performed,  and  consequently 
no  valid  adoption  had  taken  place.  The  question  before  this  Court  is 
whether  the  finding  of  the  lower  Court  on  the  above  question  of  fact 
is  correct  or  not.  If  it  is,  the  plaintiff's  (respondent's)  claim  for 
cancelment  of  documents  must  be  decreed,  for  it  is  admitted  on  all 
hands  that  an  adoption  deed  is  void  in  the  absence  of  a  religious 
ceremony  or  ceremonies. 

''After  a  careful  consideration  of  the  evidence,  both  verbal  and 
documentary  adduced  on  either  side,  the  conduct  of  the  parties,  and  the 
various  probabilities  and  improbabilities  which  have  been  brought  to  the 
notice  of  the  Court  by  the  Counsel  on  either  side,  this  Court  has  come 
to  the  conclusion  that  there  is  no  valid  reason  for  disturbing  the  finding 
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1872-73      ef  the  lower  Coart  to  the  effect,  that  no  ceremonies  were  performed, 
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Srkknaraxn  and  that  consequentlj  the  deeds  of  adoption  filed  m  the  case  ai*e  null 
and  void. 

"  The  appeal  is,  therefore,  dismissed  with  costs.'' 

The  defendant  then  preferred  to  the  High  Court  a  special 
appeal  on  the  following  grounds  :-— 

'M«^.— If  the  suit  is  to  he  regarded  as  one  for  a  declaration  of  the 
plaintifiTs  right  to  adopt,  or  to  adopt  a  child  other  than  the  defendant's  son, 
it  is  one  disclosing  no  canse  of  action.  If  it  is  to  he  regarded  as  a  suit  to 
set  aside  a  contract,  it  was  wholly  unnecessary,  as  the  plaint  shows  that 
the  alleged  contract  had  already  heen  rescinded  by  the  defendant. 

'^  2nd, — There  is  no  allegation  of  any  threat  or  intention  on  the 
defendant's  part  of  enforcing  his  rights  under  the  contract,  but  merely 
a  statement  amounting  to  this,  that  having  once  refused  to  carry  out 
the  contract  and  thereby  rescinded  it,  the  defendant  did  not  rescind  it 
again. 

*^Zrd, — The  plaint  proceeds  on  the  allegation  of  an  original  binding 
contract  togiveand  take  a  child.  Such  a  contract  amounted  to  an  actual 
gift  and  acceptance  as  do  the  two  documents  relied  on  by  the  plaintiff, 
nud  among  Sudras  nothing  more  was  necessary  than  the  gift  and 
acceptance. 

**Ath. — If  any  ceremonies  were  essential,  the  legal  effect  and 
weight  of  the  evidence  showed  that  such  had  been  performed,  and  such 
evidence  could  not  be  affected  by  the  failure  of  the  defendant's  witnesses 
to  prove  the  performance  of  other  non-essential  ceremonies. 

«<  5^ji. — If  the  defendant  has  lost  his  right  to  enforce  the  contracf^ 
the  plaintiff's  rights  are  unaffected  by  it.  If  he  had  not  lost  his  right 
to  enforce  the  contract,  the  plaintiff  could  not  sue  to  set  it  aside. 

*'  6ih, — Letters  alleged  to  have  been  written  by  the  defendant  are 
admitted  without  legal  proof. 

*'  7th.^li  is  a  mistake  on  the  part  of  the  Court  below  to  suppose 
that  it  is  admitted  on  all  hands  that  an  adoption  deed  is  void  in  the 
absence  of  a  religious  ceremony  or  ceremonies." 

The  High  Court  (Norman  and  £.  Jackson,  JJ.),  dismissed 
the  appeal  (1). 

The  defendant  appealed  to  Her  Majesty  in  Council. 


Mr.  Coioie  and  Mr.  Bell  appeared  for  the  appellant. — No  such 


(I)  2  B.  L.  B.,  A.  C;  279. 
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suit  will  lie.    The  suit  is  against  the  father,  and  although  he  is  sued  >    1872-73 
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as  guardian,  he  was  not  guardian,  his  son  never  having  been  made 
a  party.     If  it  fs  attempted  to  be  made  out  that  a  declaratory 
decree  can  be  made,  it  is  clear  this  is  not  so.     To  entitle  a  party       Kishkn 
to  such  decree,  the  plaintiflf  must  be   entitled  to   consequential       v 
relief  if  he  asks  for  it — Jackson  v.  Turnley  (1),  Roohe  v.  Lord 
Kensington  (2),  Kenaram  Chuckerbutty  v.  Dinonatk  Panda  (3), 
Puree  Jan  Khatoon  v.  Bykunt  Chunder  Chucherbutty  (4),  Rani 
Anandkumari  v.  The  Government  (5),  and  Rajcoomaree  Dossee  y. 
Nobocoomar  Mullich  (6).    What  consequential  relief  could  be  got 
here?  If  the  deeds  were  declared  cancelled,  that  could  not  set 
aside   the  adoption.     An  action  might  lie  for  damages  against 
the  father  for  not  delivering  over  his  son,  but  such  a  suit  as 
this  could  never  Jie.     The  parties  are  Sudras,  and  the  adoption 
was  perfect  by  gift  and  acceptance.     The  deeds  do  not  effect,  but 
are  evidence  of,  the  adoption.     The  boy  was  fully  and  irrevo- 
cably taken  over,  and  lived  with  the  adopting  mother.     They 
cited  Menu's  Inst.,  p.  210,  s.  168 ;  Strange's  Hindu  Law,  p.  83 ; 

Veerapermal  Pillay  v.  Narrain.Pillay  (7),  Sreemutty  Joymoney 
Dossee    v.   Sreemutty    Sibosoonderee  Dossee  (8),   and  Perkask 

Chunder  Roy  v.  Dhunmonee  Dossee  (9). 

Mr.  For sy thy  Q.C.,  Mr.  Leithy  Q.C.,  and  Mr.  Doyne  for  the 
respondent. — Jt  is  quite  a  mistake  to  suppose  that  the  adoption 
was  complete  so  as  to  be  irrevocable ;  it  was  not  so  in  fact  or 
iu  law :  all  the  ceremonies  which  should  be  performed  in  the 
house  of  the  adopter  have  been  performed  in  that  of  the  natural 
father.  None  of  the  benefits'which  would  have  accrued  to  the 
respondent  and  her  husband  have  accrued,  and  this  in  conse- 
quence of  the  conduct  of  the  appellant.  VThile  those  deeds 
remain  uncancelled,  the  respondent  is  bound  by  them,  and  she 
is  entitled  to  both  active  relief  and  a  declaratory  decree — Thakoor 
Been  Tewaree  v.  Nowab  Syud  AH  Hossein  Khan  (10). 

Mr.  Cowie  in  reply. 

(1)  22  L.  J.,  Ch.,  949.  ^6)  1  Boul.  Rep.,  137. 

(2^  26  L.  J.,  Ch.,  795.  (7)  Notes  of  Cas.  at  Madras,  78, 

(3)  9  W.  11.,  325.  (8)  Fait.  Rep^  75. 

(4)  ld.y  381.  (9)  S.  D.  A.,  1853,  96. 

(5)  9  B.  L.  R.,  16,  (note.)  (10)  8  W.  B.,  341. 


182     1^  BENGAL  LAW  REPORTS.  [VOL.  XL 

1872-73  Their  Lordships  gave  the  following  judgment: — 

Sreknaraui 

r.  The    appellant  was  the  defendant,  and  the  respondent  the 

"ErsHRsT^    plaintiff  in  the  suit  below.     The  suit  was  brought  against  the 

^Dassk^^     defendant  for  himself  and  as  guardian  of  liis  minor  son  called  in 

the  plaint  Noggendro  Chunder  Mitter,  to  set  aside  two  deeds 

dated  30th  Jaishta   1271  (11th   June   1864)^  relating  to  the 

adoption  of  the  minor  above-mentioned. 

The  plaintiff  was  the  widow  of  Dwarkanath  Ghose,  deceased^ 
^ho  died  childless.  There  was  no  dispute  as  to  the  fact  of  her 
having  received  permission  from  her  deceased  husband  to  adopt 
a  son.  The  plaintiff,  in  her  plaint,  described  the  deeds ;  the 
one,  as  a  deed  by  which  the  defendant  agreed  to  give  the  said 
Noggendro  Chunder  Hitter,  his  minor  son,  to  her  for  adoption 
in  the  dattaka  form ;  and  the  other,  as  a  deed  by  which  she 
agreed  to  take  the  said  child  into  adoption.  The  case  of  the 
plaintiff  was  that,  notwithstanding  the  deeds,  the  defendant 
refused  to  give  the  child,  and  that  therefore  the  form  of  adoption 
had  not  been  complied  with.  The  case  of  the  defendant  (see 
bis  written  statement)  was,  that  the  deeds  were  not  mere  agree- 
ments, but  that  the  deed  executed  by  the  plaintiff  was  a  deed 
of  adoption,  and  the  deed  executed  by  the  defendant,  a  deed  by 
which  he  actually  gave  his  son  in  adoption,  and  that  the  plain- 
tiff actually  took  the  child, -after  the  completion  of  the  necessary 
rites  and  ceremonies.  He  stated  that  the  plaintiff  could  not 
recede  from  the  deed  of  adoption,  and  that  he,  the  defendant, 
could  not  act  contrary  thereto.  He  proceeded : — "  Now,  when 
the  said  son,  by  virtue  of  his  having  been  adopted,  has  obtained 
for  himself  and  his  heirs  the  legal  proprietorship  of  the  immove- 
able and  moveable  property,  and  has  become  the  undisputed 
malik  of  the  estate  (referring  to  the  estate  of  the  plaintiff's 
deceased  husband)  for  ever,  according  to  the  precepts  of  the 
shastras,  in  that  case  the  plaintiff  has  no  power  to  ignore  the 
adopted  son's  rights  ;  for  the  giving  and  taking  when  completed 
cannot  be  revoked,  and  the  plaintiff  has  no  right  to  undo  that 
which  she  has  done  in  obedience  to  the  command  of  her  hus- 
band, and  the  Court  cannot  interfere  in  that  which  the  plaintiff 
has  already  done."    Further^  he  contended  that^  from  the  terms 
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of  the  deed  executed  by  the  plaintiff,  it  was  clear  that  the  child      1872-78 


MiTTBK 
V, 

Srermuttt 

KiSHRN 

soondbrt 
Dasseb. 


had  been  adopted,  and  that  the  necessary  rites  enjoined  by  the  ^m^JI^^™ 

shastras  had  been  performed,  that  the  child  had  ceased  to  belong 

to  his  the  defendant's  ^otra  or  family,  and  had  been  enrolled 

in  the  ffotra  of  the  plaintiff,  and  that  the  name  and  family  name 

of  the  child  had  been  changed  from  Mitter  to  Ghose  after  the 

family  name  of  his  adoptive  father. 

The  deeds  in  form  are  certaiply  not  mere  agreements  to  give 
and  take  in  adoption. 

The  deed  of  gift  addressed  to  the  plaintiff  commences : — "  This 
is  a  deed  whereby  the  child  is  given  in  adoption."  Then,  after 
reciting  that  the  plaintiff's  deceased  husband,  in  consequence  of 
his  having  no  issue,  had  during  his  life  given  permission  to  the 
plaintiff  to  adopt  a  male  child,  and  that  the  plaintiff  had  asked 
the  defendant  for  a  child  to  compensate  for  the  said  defect  and 
to  perform  the  funeral  rites  of  the  plaintiff  and  her  husband,  &a, 
proceeded  in  the  operative  part  of  the  deed  as  follows: — {reads 
ante,  page  172). 

The  deed  executed  by  the  plaintiff  addressed  to  the  defendant, 
commences: — (reads  antCy  pages  172  and  173). 

The  deeds  having  been  executed  and  attested  were  both  regis- 
tered and  made  over  to  the  plaintiff's  mooktear. 

The  case  was  tried  before  the  Principal  Sudder  Ameen,  and 
amongst  others  the  following  issues  were  laid  down : — Whether 
the  adoption  of  the  child  was  complete  or  not:  that  is,  whether 
the  requirements  of  the  Hindu  law  were  carried  out,  or  the  gift 
was  not  complete,  and  the  child  not  made  over.  Whether  the 
defendant  refused  to  make  over  the  child  to  the  plaintiff  or  not. 
Witnesses  were  examined  on  both  sides  and  several  letters  which 
passed  between  the  defendant  and  Soorjo  Narayan  Singh,  the 
brother  of  the  plaintiff,  were  put  in  evidence.  The  Princi- 
pal Sudder  Ameen  found  that  no  religious  ceremonies  were 
performed ;  he  also  tried  as  a  distinct  issue,  whether  there  was 
a  formal  delivery  and  acceptance  of  the  child,  and  found  that 
issue  in  the  negative  in  favor  of  the  plaintiff.  He  said : — (reads 
from  "/if  is  true''  to  "  nor  due  delivery  of  the  deeds,'  ante,  page  177^. 

It  is  not  very  clear  what  the  Principal  Sudder  Ameen  meant 
by  the  latter  words,  "  nor  due  delivery  of  the  deeds,"  or  by  the 
words  used  in  an<|fcher  part  of  his  judgment  in  which  he  says: — 

24 


184  BENGAL  LAW  REPORTS.  [VOL.  XL 

1872-73      "  It  has  been  esUblished  that  the  deeds  are  void  for  want  of 
^{toii"  delivery.''    It  is  clear  that  he  did  not  use  the  word  •*  delivery" 

„     ^: in  the  technical  sense  in  which  that  word  is  used  in  Eneland 

KisHBir  when  applied  to  the  execution  of  a  deed.  He  probably  meant 
DjjmMM,  that  the  djseds  were  not  interchanged ;  but  that  was  not  neces- 
sary or  important,  if  the  deeds  were  deeds  of  gift  and  adoption, 
and  not  mere  agreements  to  give  and  adopt  The  deed  executed 
by  the  defend&l^  was  delivered  to  the  plaintiff.  The  fact  that 
the  deed  executed  by  the  plaintiff  was  retained  by  her,  and  not 
handed  over  to  the  defendant,  would  rather  tend  to  show  that  at 
that  time  it  was  considered  that  the  child  had  been  adopted. 
For,  if  the  child  was  adopted,  the  plaintiff  became*  his  mother  and 
gnardian,  and  would  naturally  keep  the  deeds  of  gift  and  adoption 
on  behalf  of  the  child  as  evidence  of  the  adoption,  and  as  part  of 
the  muniments  of  her  child's  title  to  his  adoptive  father's  estates. 
Be  this  as  it  may,  however,  it  is  clear  that  the  deeds  were 
executed.  They  are  admitted  by  the  plaintiff  in  his  plaint,  and 
by  the  defendant  in  his  written  statement.  Indeed,  if  they  were 
not  executed,  the  suit  was  useless  and  must  fail. 

In  concluding  his  judgmentthe  Principal  Sudder  Ameen  said: — 
(reads  from  ^* Summing  up^  to  *'  by  the  defendant,**  ante,  page  177  J. 

Upon  that  judgment  the  following  decree  was  drawn  up  :— 
(reads  decree  of  the  Principal  Sudder  Ameen,  ante,  page  177^. 

The  defendant  appealed  to  the  Judge  upon  the  following, 
amongst  other,  grounds : — (reads  6th,  7th,  and  14M  grounds  of 
appeal  to  the  Judge  of  Bhaugulpore,  ante,  page  178^. 

The  appeal  was  transferred  by  the  Judge  to  the  Additional 
Judge.  The  latter  did  not  try  the  issue,  whether  there  was  an 
actual  or  formal  delivery  of  the  child,  or  not.  He  said  : — (reads 
from  **  We  now  come  to  the  merits  "  to  '^  dismissed  with  costs,**  ante, 
pages  179  and  180> 

The  defendant  appealed  specially  to  the  High  Court.  The 
fourth  ground  of  appeal  was: — (reads  ante,  page  108^. 

That  ground  of  appeal  was  clearly  directed  to  that  part  of  the 
judgment  of  the  Additional  Judge  in  which,  after  saying  that, "  if 
the  defendant's  witnesses  were  to  be  believed,  not  only  essential^ 
but  non-essential  rites  were  performed, "  he  says  ''  he  could  not 
in  the  same  breath  say  that  one  only — that  of  giving  and  taking 
-*was  performed."    It  appears  to  their  Lordships  that  the  view 
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taken  bj  the  Additional  Judge  waa  not  correct.     The  question      1872-78 

to  be  determined  was  not^  whether  the  child  was  legally  adopted  Si^bnarain         ^ 

or  noty'but  whether  there  was  sufficient  ground  for  setting  aside         «• 

the  deeds,  or  declaring  them  to  be  void.     If  the  defendant  gave      Kishbr  f 
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the  child,  or  was  willing  to  giye  the  child,  the  plaintiff  had  no     Dawbb.  . 

right  to  sue  him  in  order  to  have  a  declaratory  decree  that  the 
deeds  were  null  and  void  because  certain  religious  ceremonies 
necessary  to  constitute  a  valid  adoption  had  not^en  performed* 
If  the  defendant  executed  the  deed  of  gift,  which  was  admit- 
ted, and  formally  delivered  the  boy,  it  was  the  plaintiff's  own 
fault  if  she  did  not  formally  accept  the  child  and  cause  the 
religious  ceremonies  to  be  perfonned.  If  she  chose  to  execute 
a  deed,  declaring  that  the  ehild  had  been  adopted  by  her  with 
the  prescribed  rites  and  ceremonies,  when  in  fact  the  child  had 
not  been  even  given,  it  was  her  own  fault. 

The  most  important  issue  in  the  cause  was  whether  there  was 
a  formal  gift  of  the  child,  or,  in  other  words,  whether  there  was 
an  actual  delivery  of  the  child  in  addition  to  the  execution  of 
the  deeds.     That  issue  was  not  tried  by  the  Additional  Judge. 

The  defendant  appealed  specially  to  the  High  Court,  and  that 
Court  held  that  it  was  not  necessary  to  determine  whether  or 
not  a  Sudra  can  be  adopted  without  the  performance  of  religious 
ceremonies,  and  dismissed  the  appeal  upon  the  ground  that  there 
was  no  actual  giving  and  receiving  of  the  child.     They  said : — 

"  We  see  no  necessity  to  go  into  the  question  whether  or  not  a  Sudra 
can  be  adopted  without  the  performance  <^  religious  ceremonies,  namely, 
the  ofTeriDg  of  the  burnt  sacrifice,  &c. 

*^  Tbe  contention  of  the  special  appellant  is  that,  by  the  execution 
of  two  deeds,  the  one  purporting  to  be  a  gift,  and  the  other  an  accept- 
ance of  the  child  by  the  several  parties  respectively  executing    the  | 

i 

deeds,  there  was  a  valid  giving  and  receiving  of  the  child,  so  as  to  make 
him  the  adopted  son  of  the  person  who  by  these  deeds  appears  to  have 
accepted  him  as  a  son. 

**  We  think  there  is  no  foundation  for  the  argument  of  the  spiscial  i 

appellant.  It  appears  to  us  that  the  giving  and  receiving  of  a  son  in 
order  to  constitute  a  valid  adoption,  must  be  an  actual  giving  and  actual 
receiving  of  the  child." 

The  High  Court  appears  to  their  Lordships  to  have  been  in 
error  in  considering  merely  whether  there  was  any  valid  adoption 
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1872-78      or  not,  instead  of  considering  whether,  if  there  was  no  adoption 

Sbbenarain  \i  ^as  owing  to  the  fault  of  the  defendant  or  to  the  fault  of  the 

^     »•  plaintiff  herself.     They  also  appear  to  have  been  wrong  in  holding 

KisHRx      on  special  appeal  that  there  had  been  no  actual  giving  of  the  child 

Dassee.     when  the  Additional  Ju3ge  had  not  tried  that  issue.    They  say : — 

^^  By  the  grounds  of  special  appeal  filed,  the  oppellant  does  not  suggest 
that  there  has  heen  any  actual  giving  and  taking  of  the  child,  but  only 
a  constructive  giving  and  taking  by  the  execution  of  the  deeds.  We 
think  that,  assuming  the  facts  relied  upon  as  regards  such  giving  and 
receiving  to  be  established,  it  is  not  shown  that  there  was  in  this  case 
any  valid  adoption.  The  change  of  name,  supposed  to  be  evidenced  by 
the  deeds,  is  not  a  sufficient  overt  act  to  show  that  the  child  was  given 
and  received." 

With  reference  to  that  statement  it  appears  to  their  Lordships 
that  the  fourth  ground  af  appeal  to  the  High  Court  referred  to 
that  part  of  the  decision  of  the  Additional  Judge  in  which  he 
held,  that  the  defendant  could  not  rely  upon  the  giving  and 
taking  alone,  and  that  the  only  issue  was,  whether  the  religious 
ceremonies  had  been  performed.  The  word  ^^ceremonies''  in 
the  fourth  ground  of  appeal  to  the  High  Court  was  clearly 
intended  to  include  the  actual  giving  and  taking,  or  delivery  and 
acceptance  of  the  child,  for  the  Judge  treated  this  giving  and 
taking  as  a  ceremony,  but  as  one  upon  which  alone  the  defendant 
could  not  rely.  The  judgment  of  the  Judge  is  far  from  clear, 
arising  from  the  use  of  the  words  "  ceremonies"  and  "religious 
ceremonies."  He  treats  the  giving  and  taking  as  a  ceremony, 
but  whether  as  a  religious  ceremony  is  not  clear.  He  finds  that 
the  decision  of  the  Principal  Sudder  Ameen  that  no  religious 
ceremonies  were  performed  was  correct  and  afterwards  speaks  of 
the  same  finding  as  one  to  the  effect  that  no  ceremonies  were 
performed.  Looking  to  the  fact  that  the  fielding  of  the  Principal 
Sudder  Ameen,  that  there  was  no  formal  giving  and  taking,  was 
distinct,  and,  in  addition  to  his  finding,  that  no  religious 
ceremonies  were  performed,  their  Lordships  think  that  the  Addi- 
tional Judge  did  not  try  or  determine  the  issue  whether  there 
was  a  formal  giving  and  taking  notwithstanding  the  fourteenth 
ground  of  appeal  to  the  Judge.  This  being  so,  it  appears  to 
their  Lordships  that  the  High  Court  were  in' error  in  deciding 
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the  case  upon  the  ground  that  there  was  no  actual  giving  and      1872-73 
actual  receiving  of  the  child.     In  the  case  of  Sreemutty  Joymoney  Srkbnaraik 
Dossee  Y,   Sreemutty  Sibosoonderee  Dossee  {\),  it  was  held  by  ^- 

0  RB  KM  u  I'JT  X 

the    Supreme    Court    in    Calcutta   that    amongst    Sudras  no.     Kishen 
religious  ceremony,  except  in  the  case  of  marriage,  is  necessary.      Dabbek. 
If  the  Judges  of   the  High  Court  considered  that  this    suit 
was  maintainable  if  there  was  no  valid  adoption,  they  ought  to 
have  determined  whether,  in  the  case  of  Sudras,  any  religious 
ceremonies  were  necessary  to  render  an  adoption  valid,  and,  if 
they  considered  that  religious  ceremonies  were  not  necessary,  they 
ought  to  have  directed  the  Judge  to  try  whether  there  was  a 
formal  deliveVy  of  the  child,  or  whether  the  defendant  refused 
to  deliver  him,  an  issue  upon  which  the  defendant  had  appealed 
to  the  Judge  from  the  finding  of  the'  Principal  Sudder  Ameen. 
If  their  Lordships  thought  that  this  suit  could  be  maintained, 
they  would  now  do  what  they  consider  the  High  Court  ought  to 
have  done,  but  their  Lordships  do  not  consider  that  this  suit  is 
under  any  circumstances  maintainable. 

The  suit  is  not  to  set  aside  the  adoption,  or  to  declare  that 
there  was  no  valid  adoption,  and  thus  to  remove  a  doubt  as  to 
the  child's  title  to  the  estates.  It  is  merely  to  set  aside  the 
deeds.  They  were  not  actually  necessary  to  render  the  adoption 
yalid,  and  if  they  be  set  aside  the  defendant  or  the  child  may 
prove  the  adoption  aliunde. 

It  was  stated  by  the  Principal  Sudder  Ameen  that  the  estates 
of  the  plaintiffs  deceased  husband  were  of  considerable  value, 
paying  a  rental  of  Rs.  40,000  a  year.  The  suit  was  valued 
at  only  Rs.  1,500.  The  appeal  to  Her  Majesty  in  Council 
was  allowed  upon  the  ground  that  the  suit  indirectly  involved  a 
claim  to  property  of.  not  less  value  than  Bs.  10,000.  The 
defendant  pleaded  that  the  suit  was  undervalued,  but  the  Prin- 
cipal Sudder  Ameen  held  that,  as  the  pleader  of  the  defendant 
had  not  argued  the  point,  it  might  be  presumed  to  have  been 
given  up.  It  would  have  been  difficult  for  the  defendant  to 
contend  that  the  suit,  to  have  the  deeds  declared  void  or  set 
aside,  was  of  greater  value  than  Rs.  1,500.     The  case  was  accord- 

(n  Fult.  Rep.,  75. 
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187278     ingly  tried  as  a  suit  of  that  value.     The  consequence  was  that 

Sbbknaraih  the  regular  appeal  went  to  the  Judge,  and  only  a  special  appeal 

V.         to  the  High  Court     If  the  suit  had  been  yalued  at  Rs..  S^OOO, 

KisHKM      the  appeal  to  the  High  Court  would  have  been  a  regular  appeal 

Dasmb.     in  which  they,  and  upon  appeal  from  them,  this  tribunal,  could 

have  examined  the  evidence  and  detennined  the  issues  in  fact 

Ifade<5^ee  be  made  declaring  that  the  deeds  are  invalid,  a 

suit  may  still  be  brought  by  the  infant  to  try  his  title  to  the 

estates,  and  in  that  suit  the  evidence  may  have  to  be  weighed  by 

the  High  Court,  and  afterwards  by  the  Judicial  Committee  of 

the  Privy  Council.     It  would  be  very  unsatisfactory  if  the  deeds 

should  be  declared  void  in  the  present  suit,  and  the  adoption 

should  afterwards  be  upheld  in  a  suit  by  the  infant  against  the 

widow,  or  any  other  child  who,  upon  the  faith  of  a  declaratory 

decree  in  this  suit,  may  be  given  to  the  plaintiff  in  adoption,  and 

be  adopted  by  her. 

No  fraud  on  the  part  of  the  def Adant  has  been  alleged  or 
proved ;  all  that  has  been  charged  against  him  is  that  he  refused 
to  give  the  child,  or  to  execute  a  deed  in  cancellation  of  the 
fonner  deeds. 

If  the  instruments  operated  merely  as  agreements  to  give  and 
accept  the  child  in  adoption,  as  contended  by  the  plaintiff,  the 
breach  by  the  defendant  of  his  agreement  to  give  would  not 
render  the  deeds  null  and  void.  The  breach  of  an  agreement  by 
one  of  the  parties  thereto  is  a  good  ground  for  an  action  for 
damages,  or  for  a  specific  performance,  but  it  does  not  render 
the  contract  void  or  constitute  any  ground  for  setting  it  aside, 
or  for  declaring  it  to  be  null  and  void  (1).  The  cause  of  suit  is 
stated  in  the  plaint  to  have  arisen  on  the  10th  Chaitra  1272 
(22nd  March  1866),  when  the  defendant  '*  denied  executing,*' 
meaning  *^  refused  to  execute,"  an  ikrarnama  in  cancellation 
of  the  ikrarnamas  aforesaid.  One  of  the  plaintiff's  objects,  as 
stated  in  her  plaint,  in  having  the  documents  set  aside^  was 
to  throw  off  the  burthen  which  was  on  her  in  consequence  of 
the  deeds.     The  High  Court  says : — 

'*  There  was  oo  adopiioQ.  The  natural  father  of  the  child  now  refuses 
to  carry  out  hie  intention  to  give  his  child  for  the  purpose  of  adoption. 

(I  j  See  Ranee  Bhobntoondrte  Dasseah  v.  hsenchnnder  Duttj  ante j  p.  36. 
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Bui  the  deeds  are  capable  of  being  at  any  time  used  by  him  or  bis  son       1872-78 
to  prove  tbat  there  was  an  adoption.    Under  such  circumstances,  it  is  Sbkrharain 

SllTTBR 

clear  that  the  plaintiff  has  a  right  to  come  to  the  Court  to  ask  for  relief  p, 

and  pray  to  have  the  deeds  declared  void.    We  interfere  for  the  protec-      kishrit 
tion  of  her  right  to  her  husband's  property  over  which  those  deeds    ^|]^g]^ 
would  cast  a  cloud,  which  it  is  necessary  for  the  plaintiff's  security  to 
remove." 

Their  Lordships  have  already  alluded  to  the  absence  of  any 
allegatioii  or  proof  of  fraud  on  the  part  of  the  defenclant,  and 
also  to  the  absence  of  any  finding  by  the  Judge  upon  the 
issue  whether  the  defendant  formally  gave  the  child,  or  refused 
to  deliver  him.  If  the  child  was  lawfully  adopted,  the  estates 
of  the  plaintiff's  'deceased  husband  vested  in  him  as  son  and 
heir,  and  the  plaintiff  ceased  to  have  the  estate  of  a  Hindu 
widow  therein;  she  also  ceased  to  have  any  power  to  adopt 
another  son  during  the  life  of  the  child. 

It  has  been  held  that  uii^er  the  15  &  16  Vict.,  c.  86,  s.  50, 
a  declaratory  decree  cannot  be  made  unless  the  plaintiff  would  be 
entitled  to  consequential  relief  if  he  asked  for  it — Roohe  v.  Lord 
Kensington  (1).  The  15tfa  section.  Act  YIII  of  1859,  is  in 
similar  terms.  The  plaintiff,  upon  the  facts  found,  is  not  entitled 
to  any  relief  against  the  defendant.  It  has  been  shown  that, 
treating  the  documents  as  mere  agreements  between  the  plaintiff 
and  the  father  of  the  child,  the  plaintiff  could  have  no  right 
to  maintain  the  present  suit  Treating  the  instruments  as  deeds 
of  gift  and  adoption,  which  their  Lordships  consider  them  to  be, 
there  is  no  consequential  relief  to  which  the  plaintiff  would  be 
entitled  against  the  defendant  if  the  deeds  be  declared  void. 
Though  deeds  of  gift  and  acceptance  are  not  actually  necessary 
for  the  validity  of  an  adoption,  they  are  still  evidence  in  support 
of  the* child's  title  as  an  adopted  son,  and  of  his  rights  con- 
sequent upon  the  adoption.  In  a  case  of  conflicting  evidence, 
in  a  suit  brought  on  behalf  of  the  child  against  an  adopting 
mother  in  respect  of  her  deceased  husband's  estate,  a  declaration 
by  her,  whether  by  deed  or  word  of  mouth,  that  she  had 
adopted  the  child  with  all  necessary  ceremonies,  would  be  strong 
corroborative  evidence  in  the  child's  favor.    In  the  present '  case 

(1)  2  E.  &  J.,  753  ;  8.  C,  25  L.  J.,  Ch.,  795. 
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there  was  conflicting  evidence  as  to  the  fact  of  a  formal  giving 
and  taking,  as,  well  as  to  the  fact  of  the  performance  of  the 
necessary  religious  ceremonies,  and  even  upon  the  evid|nce  of 
the  plaintiff's  own  witnesses,  notwithstanding  the  allegation 
in  the  plaint  that  the  child  has  remained  in  the  house  of  his 
natural  father,  it  appears  that  the  child,  whether  adopted  or  not, 
did  reside  for  some  time  in  the  house  of  the  plaintiff.  There 
are  also  expressions  in  the  letters  from  the  plaintiff's  brother 
from  which  it  might  be  inferred  that  the  child  bad  been  adopted, 
and  that  the  plaintiff  was  desirous  to  have  the  adoption  cancelled. 
Their  Lordships  express  no  opinion  upon  the  evidence,  with 
reference  to  the  fact  of  adoption,  as  the  case  is  now  before  them 
merely  upon  appeal  from  a  decision  of  the  High  Court  upon 
special  appeal. 

It  is  not  a  matter  of  absolute  right  to  obtain  a  declaratory 
decree.  It  is  discretionary  with  the  Court  to  grant  it  or  not, 
and  in  every  case  the  Court  must  exercise  a  sound  judgment 
as  to  whether  it  is  reasonable  or  not  under  all  the  circumstances 
of  the  case  to  grant  the  relief  prayed  for.  There  is  so  much 
more  danger  in  India  than  here  of  harassing  and  vexatious 
litigation,  that  the  Courts  in  India  ought  to  be  most  careful 
that  mere  declaratory  suits  be  not  converted  into  a  new  and 
mischievous  source  of  litigation. 

The  child  is  no  party  to  the  present  suit,  and  any  declaration 
made  in  it  with  regard  to  the  validity  or  invalidity  of  the  deeds, 
will  not  be  binding  upon  him  if  a  suit  be  hereafter  brought  on 
his  behalf  against  the  present  plaintiff  respecting  the  estate  of 
her  deceased  husband;  nor  would  it  be  binding  in  any  suit 
between  the  child  and  the  reversionary  heirs  of  the  deceased 
husband  after  the  death  of  the  plaintiff;  or  between  the  child 
and  any  other  child  who,  upon  the  faith  of  a  declaratory  decree 
in  this  suit,  may  hereafter  be  given  in  adoption  or  adopted  by  the 
widow,  or  between  the  child  and  his  natural  brothers,  or  any  other 
person  who  may  hereafter  claim  to  exclude  him  from  the  heritage 
of  his  natural  father's  property  upon  the  ground  that  he  has  been 
adopted  into  another  family.  It  appears  to  their  Lordships  that, 
under  these  circumstances,  it  would  not  be  exercising  a  sound 
discretion  even  if  it  could  be  done,  to  order  the  deeds  to  be 
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defendant  takes  no  interest  under  the  deed  of  adoption ;  a  declara*  Srbknabaih 
tion  binding  upon  him  only,  and  not  upon  the  child,  would  be 
worse  than  useless,  for  it  would  not  protect  the  plaintiff,  or  any 
child  whom  she  may  adopt,  from  any  claims  on  behalf  of  the 
defendant's  son  to  the  estates ;  and  it  might  induce  some  other 
person  to  give  his  son  to  the  plaintiff  in  adoption  and  also 
iuduce  the  plaintiff  to  adopt  another  child  when  the  declara- 
tion in  the  decree  could  not  be  of  any  possible  use  to  them. 

If  the  defendant's  son  was  adopted,  the  defendant  had  no 
power  to  cancel  the  deed  of  adoption,  or  to  give  the  plaintiff 
permission  to  adopt  another  son.  Nor  would  his  refusal  to  send 
back  to  the  plaintiff  her  adopted  son,  or  the  fact  of  his  harbour- 
ing him  in  his  original  home,  invalidate  the  adoption.  Whether 
the  child  was  adopted  or  not,  the  defendant  was  not  bound  to 
execute  a  deed  in  cancellation  of  the  former  documents,  and  his 
refusal  to  execute  such  a  deed  could  not  give  the  plaintiff  a 
cause  of  action  as  alleged  in  her  plaint,  or  rightly  subject  the 
defendant  to  the  costs  of  the  suit  which  have  been  awarded 
against  him* 

It  was  suggested  that  a  suit  against  the  father,  in  flis  own 
right  and  as  guardian  of  his  minor  son^  was  tantamount  to  a 
suit  against  the  father  and  the  son.  But  that  is  not  cdh*ect.  If 
the  son  had  been  made  a  co-defendant,  it  would  have  been 
necessary  to  have  a  guardian  appointed  for  him.  If  the  child 
was  adopted,  his  natural  father  was  not  his  guardian.  In  a  suit 
by  the  plaintiff  to  set  aside  the  deeds  upon  the  ground  that  there 
had  been  no  adoption,  the  plaintiff  had  no  more  authority  to 
constitute  the  father  the  guardian  of  his  son,  by  suing  him  as 
guardian,  than  the  father  would  have  had  to  constitute  the 
plaintiff  the  guardian  of  the  child,  if  he  had  sued  her  for  a 
declaration  that  the  child  had  been  validly  adopted.  This  is 
not  a  mere  technical  objection.  If  the  father  really  refused 
to  give  the  child  in  adoption,  because  he  did  not  desire  to 
have  him  adopted,  he  was  not  a  proper  person  to  protect  the 
child's  interest,  or  likely  to  make  the  best  case  on  his  behalf  in  a 
suit  to  declare  the  adoption  invalid.  In  making  these  remarks, 
their  Lordships  do  not  desire  to  impute  to  the  father,  in  the 

26 
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1872-73  present  case,  any  neglect  of  his  son's  interests,  for  he  appears  to 
^*m"ttm^"  have  desired  to  establish  the  adoption,  and  to  have  acted  properly 
_      ^'         in  refusing  to  execute  a  deed  of  cancellation  when  under  the 

KuHBif     belief,  whether  right  or  wrong,  that  the  adoption  was  complete. 

Dassbb.  The  law  is  clear  upon  the  subject  of  guardianship  of  male  minors* 
By  Act  No.  XL  of  1858,  passed  before  this  suit  was  instituted, 
it  was  enacted  that  the  care  of  the  persons  of  all  minors  (not 
being  European  British  subjects),  and  the  charge  of  their 
property,  shall  be  subject  to  the  jurisdiction  of  the  Civil  Court ; 
and  by  s.  3  it  is  enacted  that,  where  the  property  is  of 
small  value,  the  Court  having  jurisdiction  may  allow  any  relative 
of  a  minor  to  institute  or  defend  a  suit  in  his  behalf.  In  other 
cases  certificate  of  administration  is  necessary. 

The  suit  must  be  treated  as  one  against  the  defendant,  the 
father,  alone ;  and  for  the  reasons  above  given,  their  Lordships 
will  humbly  advise  Her  Majesty  that  the  decree  of  the  High 
Court,  and  the  decrees  of  both  the  lower  Courts,  be  reversed, 
and  that  the  suit  be  dismissed,  and  that  the  plaintiff  (the  respond- 
ent) do  pay  to  the  defendant  (the  appellant)  the  costs  of  this 
appeal  and  the  costs  in  all  the  lower  Courts. 

It  isliardly  necessary  to  add  that  this  decision  will  be  no  bar 
to  the  trial  of  the  question  whether  the  child  was  or  was  not 
duly  adopted  in  any  suit  properly  framed  for  that  purpose. 


^  Appeal  allowed. 


Agent  for  appellant :  Mr.  Barrow. 
Agent  for  respondent:  Mr.  Wilson. 
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APPELLATE  CIVIL. 


Before  Sir  Richard  Conchy  Kt,^  Chief  Justice,  and  Mr,  Jtutiee  Olover. 

TARUCK  CHUNDER  PODDAR  ahd  others  (Plaintipfs)  r.  JODESHUR        1873 
CHUNDER  KOONDOO  (onb  op  the  Dependants).*  '         ^^^^^  ^^ 

Hindu  Law^ Joint  Family — Separate  Acquisition — Presumption — Onus, 

The  plaintiffs  saed  to  have  their  rights  declared  nnder  a  moknrari  manrasi  lease 
obtained  by  /,  father  of  the  defendant,  bnt  it  was  said  with  joint  fands  and  for  the 
joint  family  consisting  of  7  and  his  two  brothers,  fathers  of  the  plaintiffs.    The 
defence  was  that  the  lease  was  granted  to  /  afler  the  dissolution  of  commensality. 
The  existence  of  any  nnclena  of  joint  property  was  not  proved.    Held  that,  where  I 
one  member  of  a  joint  family  is  fonnd  to  be  in  possession  of  any  property,  the  | 
family  being  presumed  to  be  joint  in  estate,  the  presumption  is,  not  that  he  was  i 
in  possession  of  it  as  separate  property  acquired  by  him,  but  as  a  member  of  a  joint 
family.    Therefore,  the  burden  of  proof  was  on  the  defendant  to  show  that  /  had 
acquired  the  property  separately,  and  that  it  was  property  which  could  by  law  be 
treated  as  a  separate  acquisition. 

The  plaintiffs  brought  this  suit  to  obtain  possession  of  a  share 
of  certain  lands  taken  on  a  maurasi  mokurari  lease  by  one 
Isserchunder^  father  of  one  of  the  defendants,  but  with  joint 
funds  it  was  said^  and  for  the  benefit  of  the  joint  family  consisting 
of  Isserchunder  and  his  two  brothers,  Brijokishur  and  Hurish- 
chunder,  through  whom  the  plaintiffs  claimed.  The  defence  was 
that  the  potta  had  been  granted  to  Isserchunder  after  the  disso- 
lution of  commensality. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of  the 
Court 

The  Munsif  decreed  the  suit  in  favor  of  the  plaintiffs.  On 
appeal,  the  Judge  throwing  the  onus  on  the  plaintiffs  dismissed 
their  suit. 

The  plaintiffs  appealed  to  the  High  Court. 

Baboo  Bhuggobutty  Churn  Ghose  for  the  appellants. — The 
Judge  was  wrong  in  throwing  the  onus  on  the  plaintiffs  in  this 

*  Special  Appeal,  No.  592  of  1872,  from  a  decree  of  the  Subordinate  Judge  of  Furreed- 
pore,  dated  the  Ist  January  1872,  reversing  a  decree  of  theMuusil  of  that  district, 
dated  the  31st  July  1871. 
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case.  Every  Hindu  family,  is  presumed  to  be  joiat  in  food^ 
in  woi-ship,  and  in  estate  until  it  is  separated.  The  separation 
must  be  proved  by  the  party  who  asserts  it — Dhurm  Das 
Pandey  v.  Mussamut  Shama  Soondri  Dibiah  (1),  Koonjbeharee 
Dutt  V.  Khetturnath  Z>u^^(2),  and  NilkrUto  Deb  Barmanoy.  Bir 
Chandra  Thahur  {Z). 

Baboo  Chunder  Madhub  Ghose  for  the  respondent  The  onus 
of  proving  that  the  acquisition  was  made  with  joint  funds  and 
for  the  joint  family,  and  that  the  property  was  held  as  joint 
family  property,  was  upon  the  plaintiffs,  and  this  onus  they 
have  not  discharged,  and  their  case  has  been  rightly  dismissed- 
This  is  not  a  case  where  a  family  is  shown  to  have  possessed  any 
ancestral  property,  or  any  joint  property  or  funds  which  might 
have  served  as  a  nucleus  for  the  acquisition  of  the  property  in 
suit — Mussamut  Soobheddur  Dossee  v.  Boloram  Dewan  (4), 
Khilut  Chunder  Ghose  v.  Koonj  Lall  Dhur  (5),  Dhunookdharee 


(1)  3  Moore's  L  A.,  229.    . 

(2)  8  W.  R.,  270. 

(3)  3  B.  L.  R.,  P.  C,   18  ;   S.  C,  12 
Moore's  L  A.,  523. 

(4)  W.  R,  Sp.  No.,  57. 

(5)  Before  Mr,  Juatice  Loch  and  Mr.  Justice 

Mkter, 

KHILUT  CHUNDER  GHOSE  (Dkfrnd- 

amt)  V,  KOONJ  LALL  DHUR 

(Plaihtiff).* 

The  2nd  September  1868. 

Hindu    Lanh^Joint    Family   Property — Pre- 
sumption— Burden  of  Proof. 

Baboo  Muttjf  Lall  Mookerjee  for  the 
appellant 

^aboo    Grish  Chunder  Ohose  for  the 
respondent. 

The  following  jadgments  were  deli- 
"vcred : — 

Loch,  J. — It  appears  that  the  Jndge 
has  thrown  the  onus  of  proof  on  the 
wrong  party.    He  required  the  defendant 


to  prove  that  the  property  in  dispute  was 
purchased  by  Bholanath  out  of  his  own 
means.  It  appears  that  one  Bholanath 
purchased  the  property  connected  with 
this  case  in  execution  of  a  decree.  His 
rights  and  interests  were  subsequently 
sold  and  purchased  by  one  Unnoda,  who 
sold  it  to  the  defendant.  The  plaintiff 
in  this  case  has  purchased  the  rights  and 
interests  of  Bhoyrubnath,  a  brother  of 
Bholanath,  in  this  property,  and  sued  to 
recover  possession  of  his  share.  The  first 
point  before  the  lower  Court  was  whether 
the  property  was  the  sole  property  of 
Bholanath,  or  the  joint  property  of 
Bholanath,  Bhoyrubnath,  and  Brojonath, 
It  appears  to  have  been  admitted  that  the 
three  brothers,  Bholanath,  Bhoyrubnath, 
and  Brojonath,  lived  in  commeusality  ; 
and  the  lower  Appellate  Court  has  con- 
sidered this  fact  sufficient  to  warrant  the 
presumption  of  Hindu  law  that  a  property 
purchased  by  one  member  of  a  family 
was  purchased  for  the  benefit  of  all  the 
members,  without  ascertaining  whether 


*  Special  Appeal,  No.  1835  of  1868,  from  a  decree  of  the  Jadge  of  Sylhet,  dated  the  28th 
February  1868,  reversing  a  decree  of  the  Principal  Sadder  Ameen  of  that  district,  dated 
the  17th  May  1867. 
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Lall  V.  Gunput  Lall  (1),  Shiu  Golam  Sing  v.  Baran  Sing  (2), 
and  Banee  Madhub  Mookerjee  v.  Bhugobutty  Churn  Banerjee  (3). 
Had  it  been  shown  that  there  was  a  nucleus  of  joint  family  property 
with  which  this  property  might  have  been  acquired^  the  presump- 
tion relied  upon  by  the  other  side  might  have  arisen,  but  no  joint 
property   is   at  all  shown  to  have  existed.     In  Nilkristo  Deb 
Barmano  v.  Bir  Chandra  Thakur  (4),  the  remark  that  the  normal 
estate  of  a  Hindu  family  is  joints  was  applicable  to  the  particular 
case   set    up    by   the    plaintiff,   viz.y  that  the  property   being 
an  ancestral  impartible  raj  descending    to  a  sole   heir,  it  was 
an  undivided  joint  property  to  which   the   plaintiff  being  the 
eldest  male  member  was  entitled  to  succeed.     Their  Lordships 
of  the  Judicial  Committee  did  not  intend  to  lay  down  any  rule 
with  reference  to  the  question  now  before  the  Court,  and  to  a 
case  where  there  is  no  joint  estate   out   of  which  an  acquisition 
might  have   been  made.     The  remarks  do  not  touch  the  present 
question ;  and  even  if  they  did,  they  would  be   merely  obiter 
dicta.     These  remarks  do  not  in  reality  go  further  than  what  was 
laid  down  in  the  c^se  o(  Naraguntg  Luchmeedavamah  v.  Vengama 
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there  was  any  ancestral  property   from 
which  funds  were  derired  for  the  pnr- 
chase  of  this  propierty ;  and  he  has  required 
the  defendant,  who  is    the  representa- 
tive of  the  anction-pnrchaser  of  Bholfi- 
nath's  share,  to  prove  that  Bholanath  pur- 
chased from  his  separate  fnnds.     The 
plaintiff,  respondent  in  this  case,  alleges 
that  the  property  was  purchased  by  Bho- 
lanath and  Bhoymbnath  from  joint  funds. 
We    do    not,    however,    find   that    any 
evidence  has  been  given  on  the  part  of  the 
plaintiff  to  show  that  there  were  other 
properties  from  which  the  funds  for  the 
purchase  of  this  property  could  have  been 
derived,  and  before  calling  on  the  defend- 
ant, as  the  Judge  has  done  to  prove  that 
this  property  solely  belonged  to  Bhola- 
nath, and  was  purchased  by  him,   the 
plaintiff  should  have  started  his  case  and 
shown  that  there  was  a  joint  source  from 
which  funds  were  available  for  the  pur- 
chase of  this  property   for  the  family. 
The  Judge  appears  to  have  thrown  the 
oiitM  on  the  defendant,  special  appeliuut 


in  this  case,  and  has  giren  a  decree  to  the 
plaintiff,  because  the  defendant  has  fiiiled 
to  prove  his  case.  We  think  that  the 
case  should  be  remanded  to  the  Judge 
to  come  to  a  finding  on  the  plaintiff's 
evidence,  and  to  determine  whether  there 
was  any  joint  fund,  from  which  means 
could  be  derived  for  the  purchase  of  the 
property.  Should  the  plaintiff  make  out 
his  case,  he  will  then  look  to  the  evidence 
of  the  defendant.  Costs  of  this  appeal 
will  follow  the  ultimate  result 

MiTTBB,  J. — I  concur.  Under  the  cft- 
cumstances  stated  by  my  learned  colleague, 
the  plaintiff  is  bound  to  start  his  case. 
There  can  be  no  presumption  of  joint 
ownership  from  the  mere  fact  of  com- 
mensality. 

(1)  Post,  p.  201. 

(2)  I  B.  L,  R.,  A.  C,  164. 

(3)  8  W.  R.,  270. 

(4)  3.   B.   L.   R.,   P.  C.,   13  ;  S.  C,  12 
Moore's  I.  A.,  523, 
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Naidoo  (1)5  viz.y  that  the  family  is  to  be  presumed  to  be  joint 
until  division  is  proved.  The  case  of  Dhurm  Das  Pandey  v. 
Mussamut  Shatna  Soondri Dibiah  (2)  is  not  an  authority  in  support 
of  the  general  proposition  contended  for  by  the  appellants.  It 
rather  supports  the  view  uniformly  taken  by  this  Courts  and  the 
late  Sudder  Court,  of  the  question  at  issue ;  for  there,  admittedly, 
the  family  had  some  joint  property,  and  upon  that  footing  the 
presumption  of  law  in  favor  of  joint  property  was  raised.  In 
the  case  of  Naragunty  Luchmeedavamah  v.  Vengama  Naidoo  (1), 
already  alluded  to,  the  contest  was  between  a  male  member 
of  the  family  of  the  deceased  poligar  and  the  widow  of  the 
deceased  in  respect  of  an  ancestral  estate,  and  the  question  was 
whether  the  plaintiff,  a  male  surviving  member,  was  a  member 
of  an  "  undivided  family,'*  or  otherwise  whether  there  had  been 
a  separation,  in  which  latter  case  the  widow  might  claim  in 
preference  to  the  plaintiff;  and  the  onus  of  proving  separation 
was  cast  upon  the  widow. 

The  judgment  of  the  Court  was  delivered  by 

Couch,  C.J. — This  suit  was  brought  by  the  plaintiffs  to  have 
their  rights  under  a  miras  (hereditary)  lease  obtained  by  their 
ancestors  of  a  certain  share  of  a  tenure  known  by  the  name  of 
Baran  MooUah  confirmed  and  declared ;  and  their  case  was  that 
Isserchunder,  the  father  of  the  second  defendant,  an  infant, 
Brijokishur,  the  father  of  the  first  set  of  plaintiffs,  and  Hurish- 
chunder,  the  father  of  the  second  plaintiff,  being  three  uterine 
brothers  while  living  jointly  and  in  commensality,  acquired,  with 
the  aid  of  their  joint  funds,  a  mokurari  maurasi  lease  on  the 
15th  of  Chaitra  1264  (27th  March  1858). 

The  defence  set  up  was  that  the  lease  was  in  fact  granted 
by  the  lessors  to  Isserchunder  after  the  dissolution  of  the  com- 
mensality between  the  co-parceners,  and  that  at  the  time  of  the 
granting  of  the  lease,  there  was  a  verbal  stipulation  to  the  effect 
that,  upon  the  payment  of  the  bonus-money,  the  lease  would  be 
returned  to  the  lessor,  and  that  the  defendant  received  back  the 
bonus-money. 


(1)  9  Moore's  I.  A.,  66. 


(2)  3  Moore's  L  A.,  229. 
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It  seems  that  the  issues  had  been  framed  by  the  predecessor 
of  the  Munsif  who  tried  the  case,  and  that  the  latter  modified 
them  and  framed  amongst  others  this,  ^^  whether  the  miras  lease 
in  respect  of  the  share  of  the  mauza  in  dispute  had  been 
acquired  by  Brijokishur,  the  father  of  the  first  plaintiffs,  Hurish- 
chunder,  the  father  of  the  second  plaintiff,  and  by  Isserchunder, 
father  of  defendant  No.  2,  while  they  were  living  jointly  and  in 
commensality,  and  had  been  held  by  them  in  joint  tenancy ;  and 
whether,  after  their  decease,  the  second  defendant  and  the  plaint* 
iffs  had  been  jointly  in  possession  of  the  property,  or  whether 
the  plaintiffs  had  been  dispossessed  of  the  property  in  suit  by 
the  first  defendants ;"  and,  secondly,  ^^  whether  Isserchunder,  the 
father  of  the  second  defendant,  had  acquired  a  miras  lease  in 
respect  of  the  property  in  suit  after  severance  of  the  commen- 
sality with  the  fathers  of  the  plaintiffs,''  which  was  really  involved 
in  the  first  issue. 

The  Munsif  then  tried  the  case,  and  he  said  in  his  judgment :— 
'^  It  has  been  satisfactorily  proved  that  the  said  Isserchunder 
and  his  brothers,  Brijo  and  Hurishchunder,  held  the  property 
in  dispute  jointly  both  while  they  were  living  in  a  state  of  com- 
mensality, and  also  after  a  severance  of  the  commensality,  and 
that,  after  their  death,  the  present  plainti&  and  the  defendant 
Lave  also  held  the  said  property  jointly,"  and  then  noticing 
what  is  laid  down  in  Mr.  Norton's  work  on  Evidence  (1),  and 
stating  that  it  appeared  that  the  three  brothers  were  living  in 
a  state  of  family  partnership,  he  said  ^^  a  heavy  burden  lies  on 
defendant  No.  1  to  prove  the  fact  of  the  separate  acquisition 
of  the  property  in  suit,  and  the  defendant  No.  1  has  totally 
failed  to  discharge  the  said  onusJ^  He  then  decreed  in  favor 
of  the  plaintiffs,  ordering  that  they  should  recover  possession  of 
the  share  which  they  claimed. 

The  case  came  on  appeal  before  the  Subordinate  Judge,  and  he, 
after  noticing  the  decree  the  Munsif  had  made,  said  : — "  With 
reference  to  the  second  issue,  I  find  that  it  is  admitted  on  all 
hands  that  the  miras  lease,  in  respect  of  the  property  in  suit,  was 
obtained  in  the  name  of  Isserchunder.     Therefore,  under  the 
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(1)  Sec  8.  590,  2nd  edition. 
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_  precedents  quoted  in  the  margin  (1),  the  onus  of  proving  the 
fact  of  the  acquisition  of  the  leasehold  property  by  the  three 
brothers,  namely,  Isserchunder,  Brijokishur,  and  Hurishchunder, 
the  ancestors  of  the  plaintiffs,  with  the  aid  of  the  joint  ancestral 
funds,  and  at  a  time  when  the  three  brothers  were  living  in 
a  state  of  family  partnership,  was  upon  the  plaintiffs.  I  am  of 
opinion  that  the  plaintiffs  have  failed  to  discbarge  the  said  onus 
satisfactorily."  And  he  decreed  the  appeal,  setting  aside  the 
Munsif 's  decision,  and  ordering  the  suit  to  be  dismissed. 

In  his  judgment  he  also  said  that  it  had  been  proved  that  the 
miras  lease  was  acquired  by  Issercbuuder,  who  had  paid  the 
bonus  necessary  for  obtaining  it ;  and  as  there  was  no  evidence  to 
show  that  the  fathers  of  the  plaintiffs,  or  the  plaintiffs  themselves, 
had  any  interest  in  the  said  leasehold  estate,  ^^  it  is  not  at  all 
necessary  to  put  the  defendant  to  strict  proof  of  his  title."  He 
therefore  threw  upon  the  plaintiff  the  burden  of  proving  that 
the  property  had  been  acquired  by  the  family  jointly,  instead  of 
putting  the  burden  of  proof  upon  the  defendant  as  the  Munsif 
had,  and  the  question  raised  in  this  special  appeal,  and  upon 
which,  seeing  the  small  amount  of  evidence  there  is  in  the  case, 
the  decision  of  the  suit  really  depends,  is,  upon  which  party  ought 
the  burden  of  proof  to  have  been  laid. 

Now  the  Judicial  Committee  of  the  Privy  Council,  in  Nilkristo 

Deb  Barmano  v.  Bir  Chandra  Thakur  (2),  have  laid  down  the 

rule  by  which  this  Court  must  be  guided.     At  page  540,  their 

Lordships  say  : — "  The  normal  state  of  every  Hindu  family  is 

joint     Presumably  every  such  family  is  joint  in  food,  worship, 

and  estate.     In  the  absence  of  proof  of  division,  such  is  the 

legal  presumption  ;  but  the  members  of  the  family  may  sever  in 

all,  or  any  of  these  three  things.     The  family  in  which  a  title  to 

a  kingdom  exists  in  one  member  follows  this  general  law,  but  it 

\   follows  it  in  part  only,  for  the  succession  to  a  kingdom  is  an 

;  exception  to  it  from  the  very  nature  of  the  thing,  the  family 

i  may  have  property  distinct  from  that  to  which  a  sole  heirship 

belongs,   and  may  continue  joint."    These   observations  have 


(1)  Mussamut  Soobheddur  Dossee  t.  Bdoram  Dewan,  W.  R.,  Sp.  No.,  57 ;  and 
Khiiut  Chunder  Ghose  t.  Koonj  Lall  Dhur,  ante,  p.  194. 
(2)  3  B.  L.  R.,  P.  C.,  13,  see  17 ;  S.  C,  12  Moore's  L  A.,  523,  sec  540. 
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reference  to  the  particular  case  before  their  Lordships^  but  here 
they  lay  it  down  in  most  distinct  terms  that  every  Hindu  family 
is  presumably  joint  in  food,  worship^  and  estate ;  and  the  same 
law  had  been  laid  down,  in  a  previous  case  of  Naragunty  Luch- 
meedavamah  v.  Vengama  Naidoo  (1),  where  it  is  said  that  the 
presumption  with  regard  to  a  Hindu  family  is  that  it  remains 
undivided.  In  another  case  before  the  Judicial  Conimittee, 
Dhurm  Das  Pandey  v.  Mussamut  Shama  Soondri  Dibiah  (2),  we 
find  the  law  laid  down  which  is  applicable  to  the  case  before  us. 
Their  Lordships  say: — ^^It  is  allowed  that  this  was  a  family  who 
lived  in  commensality  eating  together,  and  possessing  joint 
property.  It  is  allowed  that  they  had  some  joint  property,  and 
there  can  be  no  doubt  that,  under  these  circumstances,  the 
presumption  of  law  is  that  all  the  property  they  were  in  possession 
of  was  joint  property,  until  it  was  shown  by  evidence  that  one 
member  of  the  family  was  possessed  of  separate  property.  Such 
CTidence  may  be  received,  but  their  Lordships  are  of  opinion 
that  such  evidence  has  not  been  given  in  this  case,  with  regard 
to  any  part  of  the  property.  Now  what  has  been  relied 
upon,  with  regard  to  a  portion  of  the  property,  has  been  chiefly 
that  it  was  purchased  in  the  name  of  one  member  of  the 
family,  and  that  there  are  receipts  in  his  name  respecting  it, 
but  all  that  is  perfectly  consistent  with  the  notion  of  its  haying 
been  joint  property,  and  even  if  it  had  been  joint  property,  it 
still  would  have  been  treated  exactly  in  the  same  manner. 
We  have  heard  from  the  highest  authority,  from  the  authority 
of  Sir  Edward  East  and  Sir  Edward  Ryan,  whose  most 
valuable  assistance  we  have  in  this  case  (and  it  gives  me  a 
confidence  that  I  should  not  otherwise  have  felt)  that  the 
criterion  in  these  cases  in  India  is  to  consider  from  what 
source  the  money  comes  with  which  the  purchase-money  is 
paid.  Here  there  has  been  no  evidence  given  that  the  appellant 
had  any  separate  property,  or  that  it  was  from  his  funds  that 
any  part  of  the  purchase-money  was  paid ;  therefore  I  think 
that,  so  far  on  this  part  of  the  case,  no  difficulty  can  be 
entertained,  and  that  the  whole  of  the  property  must  be 
considered  as  joint  property."    Now,  with  regard  to  what  their 

(1)  9  Moore's  L  A.;  66  ;  see  92.  (8)  3  Moore's  I.  A.,  229  ;  see  240. 
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^^^       Lordships  say  as  to  the  family  being  possessed  of  property,  and 

ChiSdb      ^^^^  ^^^  presumption  of  law  is  that  all  the  property  the  family  is 

PoDDAK     in  possession  of  is  joint  property,  the  rule  that  the  possession 

J0DB8HUR    of  one  of  the  joint  owners  is  the  possession  of  all  would  apply 

KoojwDoo.    to  this  extent  that,  if  one  of  them  was  found  to  be  in  possession 

of  any  property,  the  family  being  presumed  to  be  joint  in  estate, 

the  presumption  would  be,  not  that  he. was  in  possession  of  it 

as  separate  property  acquired  by  him,  but  as  a  member  of  a 

joint  family.     It   being   so,   until   in    this   case    it    is    shown 

•  that    Isserchunder  had    acquired    it  separately,    and  it  was 

property  which  could  by  law  be  treated  as  a  separate  acquisi* 

tion,  the  presumption  is  that  it  was  the  joint  property  of  the 

family.     It  was  for  the  person  who  set   up  a  different  state 

of  things  from  what  is  to  be  presumed  to  give  evidence  of  it. 

It  was  the  duty  of  the   defendant  to    meet  the  presumption 

which  arose  from  the  state  of  the  family,  and  the   possession  by 

one  of  them  of  the  property.     That  appears  to  me  to  be  the 

result  of  the  judgments  of  the  Privy  Council  which    I  have 

referred  to. 

There  is  no  doubt  a  conflict  of  decisions  in  this  Court  upon 
this  subject.  I  can  see  no  way  of  reconciling  them.  We  must 
follow  what  has  been  laid  down  by  the  Court  of  Appeal  from 
this  Court ;  and  I  may  observe  that,  in  decisions  of  this  Court 
which  are  in  conflict,  the  judgments  of  the  Privy  Council  do  not 
appear  to  have  been  noticed;  in  some  they  have  not  been 
noticed  at  all,  in  others  I  do  think  they  have  not  been 
noticed  in  the  manner  they  would  have  been  if  the  attention  of 
the  Judges  had  been  directed  to  them.  I  have  no  doubt  it 
frequently  happens  in  this  Court  that  all  the  authorities  bearing 
on  the  subject  are  not  presented  to  the  Court  in  the  argument, 
and  this  sometimes  leads  to  a  conflict  of  decisions. 

I  have  said  there  are  various  decisions  in  this  Court  which 
cannot  be  reconciled  with  the  law,  which  I  feel  bound  by  the 
judgments  in  the  Privy  Council  to  lay  down.  The  case  of 
Khilut  Chunder  Ghose  v.  Koonj  Lall  Dhur  (1),  which  was  quoted 
to  us,  is  certainly  contrary  to  the  decision  of  the  Privy  Council. 

(1)  AnUy  p.  194. 
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As  to  the  case  of  Dhunookdharee  Lull  v.  Gunput  Lall  (1),  it  may        ^^^ 
be  said  that  facts  were  found  there  which  rebutted  the  presump-     cn^SL 

F6ddab 

(1)  Before  Mr.  JuiHce  L,  S.  Jachton  and         The  special  appeal  therefore  wiU  be     Jodbsrur 
Mr.  Justice  MiOer.  dismissed  with  costs,  Chundbr 


KOOHOOO. 


The  8^  July  1868. 

MiTTEB,  J. — I  am  of  the  same  opinion. 

DHUNOOKDHAREE  LALL  (Plaihtiff)  jj  j^  admitted  that  the  property  in  dispute 

r.  GUNPUT  LALL  (Dbfbndant).*  was  purchased  by  the  defendant  (respond- 

Hindu  Lath-JoitU  Family  Property^  ent.)    The  plaintiff*8  case,  however,  was 

PresuMptum-^Burden  of  Proof.  that  the  purchase  was  made  with  joint 

^  ,       »  >     >      ,r      .     ,«       «      ,  funds   bel<Miging    to    himself  and   the 

Baboo  Debenaro  Nataui  Base  for  the  ^         •>     j. 

respondent. 

appellant.  j^  .^  ^^  ^^^  in  a  case  of  this  nature 

Mr.  R  E.  Twidale  for  the  respondent,  where  the  defendant  pleads  self-acquisi- 

Thb  following  judgments  were  deli-  *^*^°'  *^«  ^"^  ^^  P^^^°«  "«^  acqiisition 

vered :—  ^^^^  ^^  ^^  defendant.    But  all  that  the 

Hindu   law    requires    the  defendant  to 

Jackson,  J.— It  is  satisfactory  to  find  p^ve  in  such  a  case  is  that  the  property 

that  in  this  case  our  order  of  remand  has  ^hich  he  claims  as  his  own  was  acquired 

produced  from  the  Additional  Judge  a  « without    detriment    to    the    paternal 

judgment  infinitely  more  satisfactory  and  estate,"  or  in  other  words,  without  using 

convincing  than    the   judgment    which  the  paternal  estate,  or  the  proceeds  thereof, 

came  before  the  Court  when  the  case  was  The   defendant  having  shown  that,  in 

last  heard.  acquiring  the  property  in  suit,  he  did  not 

It  now  appears  that  he  has  found  as  a  ugo  any  property  which  belonged  to  the 

fact,  and  it  is  not  alleged  that  the  evidence  joint  family,  the  presumption  of  joint 

is  not  sufficient  to  warrant  that  finding,  ownership  is  at  once  rebutted,  and  it  is 

that  the  joint  family  property  to  which  for  the  plaintiff  to  show  that  the  property 

(he  plaintiff  and  defendant  were  entitled  ^^  acquired  in  the  manner  alleged   by 

was  not  sufficiently  large  after  support-  j^^^ 

ing  the  members  of  the  family  to  leave  His  case  in  the  Court  below  was  that 

any  surplus  funds  from  which  the  pro-  the  defendant  received    his    education 

perty  in  suit  could  have  been  acquired,  foom  the  joint  estate,  and  that  he  is  con- 

and    it    appears  that  the  two  brothers  sequently  entitled  to  participate  in  every 

Gunput  and  Onpooch  were  at  that  time  property  that  has  been  acquired  by  the 

pursuing    lucrative    employments,    the  defendant  by  the  aid  of  such  education, 

plaintiff  himself  being  a  minor.  But  this  contention  is  nowhere  sanctioned 

In  this  state  of   facts,   affording  no  by  the  Hindu  law,  and  I  see  nothing  in 

ground  for  the  usual  presumption  as  to  justice  to  recommend  it. 

joint  family  estate,  the  plaintiff  could  not  It  is  a  mistake  to  say  that,  in  every  case 

succeed.    I  entertain  no  doubt  speaking  in  whicH  a  Hindu  pleads  separate  acqui- 

for  myself  that  our  judgipent  remanding  sition,  it  is  incumbent  on  him  to  show  the 

the  case  was  perfectly  just  and  right,  and  source  from  which  the  money  came.    No 

I  have  the  satisfaction  of  seeing  that  it  doubt,  as  remarked  by  their  Lordships  of 

has  borne  fruit  in  the  shape  of  a  judg-  the  Privy  Council,  in  the  case  of  Dhurm 

ment  which  we  arc  able  to  affirm.  Daa  Pandey  v.  Mussamut  Shama  Soonduri 

•  Special  Appeal,  No.  3462  of  1867,  from  a  decree  of  the  Additional  Judge  of  Tirhoot, 
dated  the  23rd  September  1867,  reyersing  a  decree  of  the  Suddcr  Ameen  of  that  district, 
dated  the  22nd  June  1865. 
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1873  tion,  and  so  it  cannot  be  considered  as  laying  down  any  rule  as 
Taruck  to  the  onus  of  proof.  So  the  case  of  Mussamut  Soobheddur 
PoDDAB  Dossee  v.  Boloram  Dewan  (1)  is  also  contrary  to  the  decisions  of 
joDBSHUR  the  Privy  Council.  I  must  adopt  the  judgment  of  the  Court 
KooNDoo.  of  Appeal  rather  than  the  law  laid  down  in  that  case.  The 
case  of  Koonjbeharee  Dutb  y.  Khetturnath  Dutt  (2)  is  consistent 
with  the  decisions  of  the  Privy  Council.  It  was  argued  before  us^ 
and  reference  was  made  to  the  case  of  Banee  Madhub  Mooherjee 
V.  Bhugobutty  Churn  Banerjee  (3),  that  it  was  not  shown 
*  here  that  there  was  any  nucleus  of  property  by  means  of  which 
this  acquisition  by  Isserchunder  might  have  been  made,  and  that 
at  least  the  plaintiffs  ought  to  have  given  some  evidence  of  that. 
I  must  observe  that  what  is  said  in  that  case  about  there  being  a 
nucleus  of  property  is  only  a  dictum;  no  doubt,  it  would  be  very 
useful  for  the  plaintiffs  to  show  that,  but  I  cannot  agree  that  they 
are  bound  to  do  it.  That  dictum  seems  to  me  to  be  inconsistent 
with  the  doctrine  laid  down  by  the  Judicial  Committee.  There 
is  one  more  case  which  I  must  notice  that  is  directly  opposed 
to  the  decisions  of  the  Privy  Council — Shiu  Golam  Sing  v. 
Baran  Sing  (4).  With  every  respect  for  the  learned  Judges 
who  pronounced  that  decision,  I  feel  obliged  by  the  superior 
authority  of  the  Privy  Council  to  differ  from  it.  The  law  laid 
down  by  the  Judicial  Committee  in  12  Moore's  I.  A.  (5)  does 
not  appear  to  have  been  presented  to  the  learned  Judges. 
Probably,  if  it  had  been,  they  would,  whatever  their  own  opinion 
might  be  on  the  subject,  have  considered  that  they  were  bound 
to  follow  it. 

Dibiah  (a),  the  sonrce  from  which  the  (1)  W.  R.,  Sp.  No.,  57; 

money  comes  is  the  "  chief  criterion"  for  (2)  8  W.  R.,  270. 

determining  as  to  whether  a  particalar  (3)  lb, 

property  is  joint  or  separate,  bnt  their  (4)  1  B.  L.  R.,  A.  0.,  164. 

Lordships  never  said  that  it  is  the  only  (5)  3  B.  L.  R.,  P.  C,  13.    There  is  a 

criterion  so  as  to  render  it  obligatory  on  note  by  the  Chief  Jastice  to  this  passage 

the  party  who  pleads  self-acqnisition  to  in  the  margin  of  the  original  judgment 

give  evidence  of  the  particalar  source  to  the  efiEect  that  the  words  "12  Moore's 

from  which  the  money  was  derived.  I.  A."  should  be  "  3  Moore's  I.  A." 

The    appeal   ought  therefore  be  dis- 
missed with  costs. 

(a)  3  Moore's  I.  A.,  229. 
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The  result  of  a  coqsideration  of  the  authorities  appears  to  me        ^^^ 
to  be  that  the  Subordinate  Judge  was  wrong  in  what  he  laid     (^fj*^",^;^^ 
down  as  to  the  onus  of  proof.     He  improperly  put  upon  the      Po^^^r 
plaintiffs  the  onus  of  proving  that  (to  use  his  own  words)  "  the    •q^ondkb 
property  was  acquired  with  the  aid  of  joint  funds,  and  at  a  time    Koondoo. 
when  the  brothers  were  living  in  a  state  of  family  partnership." 
That  is  opposed  to  the  authorities  which  this  Court  is  bound  to 
follow,  and  on  that  account  his  decision  must  be  reversed,  and 
the  case  must  be  sent  back  to  him  for  retrial. 

The  costs  of  this  appeal  will  follow  the  result  of  the  suit.         * 

Appeal  allowed. 


PRIVY  COUNCIL. 


(1)  SADUT  ALI  KHAN  (Dbfbndant)  r.  KHAJEH  ABDOOL  GUNNEY       p.  c.* 

(Plaihtipp);  _    1873 

AND 


Jan.  22,  23. 


(2)  KHAJEH  ABDOOL  GUNNBY  (Plaintiff)  v.  MUSSAMUT  ZAMOOR- 

UDOONISSA  KHANUM  (Dbfbndart). 

[On  appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal.] 

Act  VIII  of  1859,  *.  15 — Declaratory  Deeree^^LimitaHon^^Paymeni-^Act  X 

of  1859 — Enhancement, 

A  declaratory  decree  maj  be  made  only  where  the  declaration  of  right  may 
be  the  foundation  of  relief  to  be  got  somewhere.  Thus,  a  suit  to  establish  a 
title  to  land,  with  a  view  to  taking  proceedings  in  the  Collector's  Court  under 
Act  X  of  1859  to  enhance  the  rent,  is  one  in  which  a  declaratory  decree  may 
be  made. 

The  Judicial  Committee  will  not  on  light  grounds  interfere  with  the 
exercise  by  a  High  Court  of  its  discretion  in  granting  a  declaratoxy  decree, 
the  suit  being  one  in  which  a  declaratory  decree  may  be  made. 

The  first  appeal  was  from  a  judgment  of  a  Division  Bench  of 

•    the  Calcutta  High  Court  (Loch  and  Hobhouse,  JJO>  dated  the 

4th  February  1868,  by  which  a  decree  of  the  Principal  Sudder 

*  PrewfK.'— Tub  Right  Hon'ble  Sir  J.  W.  CoLviLSf  Sir  B.  Pbaoogk,  Sib  M.  E.  Smith, 

Sir  R.  p.  Coi^ubr,  and  Sir  L.  Pbbu 
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^    1873        Ameen  of  Mymensing,  dated  the  10th  April  1867,  was  reversed, 
SadutAu    and    a    decree    passed    in    favor   of  the    respondent    in   the 
V-         suit  which  he  had  instituted  in  the  Mymensinor  Court     The 
•   Aboool      object  of  that  suit  was  to  obtain  a  declaration  that  the  plaintiff  had 
—  '     a  proprietary  right  to  the  extent  of  seven-sixteenths  in  a  certain 
abdool      talook  of  22  mauzas,  and  thereby  to  enable  him,  in  proceedings 
^  r?^     to  be  taken  in  the  Revenue  Courts,  to  enhance  the  rent  from  the 
^zl'^r    previous  rental  of  Rs.  49  to  one  of  about  Rs.  10,000.     The 
KiiAjruii!^    Principal  Sudder  Ameen  dismissed  the  suit  on  the  ground  that 
the  plaintiff  had  failed  to  show  any  proprietary  right,   or  the 
recei{9t  of  any  portion  of  the  rent  of  the  lands  in  suit  within  12 
years.     The  High  Court  held  he  had  a  right  to  seven-sixteenths 
of  the  rent  of  Rs.  49,  and  was  not  barred  by  the  law   of 
limitation. 
The  facts  of  the  case  were  as  follows  : — 
One  Fyz  Ali  Khan,  a  zemindar,  being  the  owner  of  the  22 
villages  amongst  other  property,  died  on  16th  December  1824, 
leaving:    two    widows,    Reazoon    Khanum    and    Shumsoonissa 
Khanum,  and  a  minor  son,  the  present  appellant,   by  his  first 
wife,  Reazoon  Khanum.     Fyz  Ali  Khan,  on  the  occasion  of  his 
marriage  with  his  second  wife  Shumsoonissa,  executed  a  kabinama 
or  marriage  settlement,  dated  3rd  Pous  1220  B.S.  (16th  Decem- 
ber 1813),  fixing  her  marriage  dower  at  Sicca  Rs.  9,000  and  500 
gold  mohurs,  whereof  one-third  was  prompt,  and  declaring  that, 
in  lieu  of  the  prompt  dower,  he  made  over  and  gave  to  her  the 
said  22  villages.      The  kabinama  did  not  fix  the  jumma  or  rent 
to  be  paid  by  Shumsoonissa  to  the  said  zemindari,  in  respect  of 
the  said  22  villages,  and  it  was  afterwards  a  question  whether 
this  was  rent  payable,  as  contended  by  Shumsoonissa,  at  a  fixed 
rate  of  Rs.  49,  under  an  ikrar  or  agreement,  dated  24th  Kartik 
1221  (6th  November  1814),  alleged  by  Shumsoonissa  to  have 
been  executed  by  her  husband,  or,  as  contended  by  Reazoon  and 
the  appellant,  at  the  rate  of  Rs.  893-3-5-1,  the  amount  of  jumma 
inserted  in  the  quinquennial  papers. 

On  the  death  of  Fyz  Ali  Khan,  a  contention  arose  between  the 
two  widows.  Shumsoonissa  contended  that  Reazoon  was  not  a 
legal  wife,  and  took  possession  of  the  whole  estate,  and  the 
Judge  of  Mymensing,  on  a  summary  investigation,  passed  an 
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order  that  Shumsoonissa  should  hold  possession  of  all  the 
property  left  by  the  deceased  Khan^  and  that  Keazoon  should 
bring  a  suit  in  the  Civil  Court  to  establish  the  rights  claimed 
by  her.  The  respondent's  father,  Khajeh  Azim  Oolah,  advanced 
money  to  Reazoon  to  enable  her  to  bring  such  suit,  and  to 
pay  her  current  expenses,  and  she,  on  the  24th  September 
1829,  on  behalf  of  herself  and  as  guardian  of  the  appellant, 
Sadut  Ali  Khan,  then  a  minor,  brought  a  suit  in  the  Dacca 
Court  against  Shumsoonissa  to  establish  their  rights  to  and  for 
possession  of  a  15-anna  share  of  the  zemindari  of  which  the 
villages  were  part,  and  other  estates  left  by  Fyz  Ali  Khan» 

By  a  sharakatnama  or  deed  of  sale  and  partnership  dated  the 
16th  Chaitra  1239  (28th  March  1833),  the  appellant  who  had  then 
attained  his  majority,  and  his  mother,  Keazoon,  in  consideration 
of  Sicca  Rs.  15,000  which  they  had  received  from  Khajeh  Azim 
Oolah,  in  ready  money,  and  appropriated  to  the  costs  of  the  last- 
mentioned  suit,  and  the  necessaries  of  life,  such  as  subsistence, 
clothing,  and  the  payment  of  poonor  debts,  and  for  the  other 
considerations  therein  mentioned,  made  the  said  Azim  Oolah  a 
partner  and  proprietor  of  a  moiety  of  the  estate  in  dispute  in  the 
said  suit,  and  declared  that,  after  the  disposal  of  the  case,  he 
should  enter  into  possession  of  a  moiety  of  the  entire  estate,  like 
themselves,  by  virtue  of  the  co-partnership,  and  should  be  at 
liberty  to  alienate  it  by  gift  or  sale,  and  get  the  said  zemindari 
and  talooks  registered  in  his  own  name  by  cancellation  or 
removal  of  the  names  of  the  former  proprietors. 

On  the  9th  day  of  May  1832^  a  decree  was  made  by 
the  Dacca  Court  that  the  entire  estate  of  Fyz  Ali  Khan,  after 
payment  of  his  debts,  be  divided  into  16  shares,  and  that  Reazoon 
should  get  possession  in  her  own  right  and  for  the  appellant  of 
a  15-anna  share  of  the  said  zemindari,  and  the  talookas  and 
dwelling-house  detailed  in  her  petition  of  plaint,  and  profits  as  in 
the  decree  mentioned. 

Against  this  decree  Shumsoonissa  preferred  an  appeal  to  the 
Sudder  Court,  and  on  the  31st  December  1834,  a  decree  was  made 
which  so  far  as  the  samel  is  material,  was  in  the  following  words: — 

"It  is  accordingly  ordered  that  the  decision  of  the  Provincial  Court 
of  Jehangurnugger,  dated  9th  May   1832,  be  modified  and  amended 
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in  this  manner  :—rThat  the  property  mentioned  in  the  kabinama 
be  excluded  for  the  one-third  the  prompt  dower  from  the  property  sued 
for,  in  the  event  of  its  being  included  therein;  that  the  two-thirda,  the 
deferred  dower  of  the  appellant  (Shumsoonissa)  whatever  it  may  amount 
to  upon  calculation,  be  paid  out  of  the  sum  of  Bs.  1,41,857-12*15-2 

* 

in  deposit  as  profits  in  the  GoUectorate  ;  and  that  the  share  of  the 
zemindar!  of  Pergunna  Atteeah,  &c.,  being  the  estate  of  Fyz  Ali 
Kiian,  and  the  profits  in  deposit  in  the  Collectorate  being  divided  into 
16  shares,  one  share  be  excluded  therefrom  as  the  right  of  the  appellant 
(Shumsoonissa)  as  his  widow;  and  that  a  decree  be  passed  in  favor 
of  the  respondent^  former  plaintiff  (Reazoon)  for  15  shares,  vtz.,  1  anna 
in  her  own  right  as  widow,  and  14  annas  as  the  right  as  a  son  of  Sadut 
Ali  Kban,  the  minor  son;  that  in  execution  of  the  decree  of  this  Court, 
th'e  respondent  Reazoon  do  get  possession  of  a  15-anna  share  of  the 
zemindari,  talookas,  &c.,  as  detailed  in  the  petition  of  plaint  appertaining 
to  the  estate  of  Fyz  Ali  Khan,  and  a  15-anna  shai*e  of  the  profits 
aforesaid,  mesne  profits  accruing  due  on  her  own  share  and  that  of 
Sadut  Ali  Khan,  from  the  date  of  institution  of  suit  up  to  date  of 
getting  possession,  as  provided  in  the  decision  of  the  Provincial  Court 
from  the  appellant  (Shumsoonissa).*' 

Shumeoonissa,  being  dissatisfied  with  the  decree  of  the  Sadder 
Courts  appealed  to  Her  Majesty  in  CounciL 

Pending  this  appeal  the  mehals  included  in  the  kabinama 
were  attached  by  the  order  of  the  Revenue  Court  of  the  district 
on  16th  June  1835^  and  the  1-anna  share  in  the  said  zemindari, 
the  portion  of  Shumsoonissa,  as  widow^  was  attached  on  the 
8th  May  1836.  The  15-anna  share  belonging  to  Beazoon 
and  Sadut  Ali  Khan  had  been  previously  attached  by  the  Revenue 
Court  in  the  month  of  August  1833.  Proceedings  were  taken 
in  the  suit  by  order  of  the  Civil  Court  of  Zillah  Mymensing, 
dated  10th  December  1836,  for  the  purpose  of  calculating  the 
amount  of  the  mesne  profits  mentioned  in  the  said  decree  of  the 
Sudder  Court,  and  the  Collector  of  the  said  zillah  was  requested 
to  report  as  to  the  amount  of  these  mesne  profits  from  the  papers 
of  the  attaching  sarbarahar  (manager).  In  the  course  of  these 
proceedings,  the  question  arose  as  to  what  jumma  or  rent  was 
payable  by  Shumsoonissa  for  the  22  villages  held  by  her  under 
the  kabinama.  This  question  was  investigated  by  the  Collector 
of  Mymensiug,  and  by  the  Zillah  Court  of  Mymensing,  and  by 
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the  Commissioner  of  the  1 5th  division^  Dacca.  Shumsoonissa 
contended  that  these  villages  were  subject  to  a  jumma  or  rent 
of  Bs.  49  only,  payable  to  the  zemindar  under  the  ikrar 
signed  by  the  said  Fyz  Ali  Khan,  dated  24th  Eartik  1221 
(8Ai  November  1814)^  and  not^  as  Beazoon  on  the  part  of  herself 
and  Sadut  Ali  Ehan  contended,  to  rent  payable  to  the  zemindar 
according  to  the  papers  of  the  quinquennial  settlement^  viz., 
Es.  893-3-5-1. 

In  June  1841  Shumsoonissa  having  died,  Khajeh  Hedaet 
Oolah,  brother  of  Shumsoonissa,  proved  his  heirship  to  her: 
and  it  was  ordered  that  the  l^anna  share,  the  right  of  Shum- 
soonissa, deceased,  as  a  wife,  should  remain  in  the  possession  of 
the  said  Ehajeh  Hedaet  Oolah,  who  had  been  substituted  in  her 
stead,  in  the  same  manner  as  it  remained  in  her  possession,  and 
that  the  said  Ehajeh  should  pay  the  revenue  of  the  1  anna 
above  referred  to,  as  usual,  into  the  CoUectorate  :  and  that  as  to 
the  rent  of  the  mauzas  of  the  hahinama  which  were  as  a  mofussil 
talooka  the  property  of  the  deceased,  and  the  ancient  jumma 
whereof  was  fixed  at  Rs.  49,  the  said  Ehajeh  Hedaet  Oolah 
should  pay,  in  proportion  with  the  rents  of  the  15-anna  share 
under  attachment,  to  the  attachment  officer.  And  it  was 
declared  that  there  was  no  power  to  enhance  the  rent  beyond  the 
fixed  jumma ;  but  should  the  decree  be  affirmed  on  appeal  to 
England,  Beazoon  would  then  be  at  liberty  to  bring  a  suit  for 
enhancement  of  rent. 

Under  the  terms  of  the  sharakatnama,  Ehajeh  Azim  Oolah 
got  possession  by  an  amaldari  dated  15th  Aghran  1244 
B,S.  (29th  November  1837)  of  a  TJ-anna  share,  being  a 
moiety  of  the  15-anna  share  of  the  said  zemindari  and  talookas 
mentioned  in  the  decree  of  the  Sudder  Court,  but  on  1st 
Asar  1245  B.S.  (14th  June  1838)  by  an  agreement  signed 
between  Ehajeh  Azim  Oolah  and  Beazoon  and  Sadut  Ali  Ehan, 
Ehajeh  Azim  Oolah  gave  up  a  ^-anna  share  out  of  the  said 
7^-anna  share  to  Beazoon  and  Sadut  Ali  Ehan. 

In  1846,  the  appeal  of  Shumsoonissa  to  Her  Majesty  in 
Council  having  been  dismissed,  and  the  decree  of  the  Sudder 
Court  of  3l8t  December  1834  affirmed  (1),  the  attachment  of  the 

(I)  3  Moore's  I.  A.,  295. 
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decreed  property  was  removed,  and  an  order  was  received  by 
the  Civil  Court  of  the  district  that  possession  should  be  given 
of  the  property  decreed.  Thereupon,  Khajeh  Azim  Oolali 
presented  a  petition  to  get  possession  of  his  7-anna  share  of  the 
said  property 9  and  his  share  of  the  money  in  deposit  in  the 
Collectorate,  but,  inasmuch  as  he  was  not  a  party  to  the  said 
suit,  it  was  ordered  that  the  execution  of  the  decree  should 
proceed  as  therein  directed,  and  Keazoon  having  died,  Sadut 
Ali  Khan  obtained  possession  of  all  the  property  decreed,  and 
excluded  Khajeh  Azim  Oolah  from  his  7-anna  share. 

In  order  to  recover  the  costs  of  Shumsoouissa's  appeal  to 
England,  Sadut  Ali  Khan  sued  out  execution  against  her  heir, 
Khajeh  Hedaet  Oolah,  and  on  26th  August  1846,  proclamation 
was  made  of  the  sale  of  the  right,  title,  and  interest  of  Shum- 
soonissa,  and  by  right  of  enrolment,  of  her  heir,  Khajeh  Hedaet 
Oolah,  in  the  said  zemindari  and  the  said  22  villages,  and  it  was 
stated  in  the  proclamation  that  the  jumma  of  the  said  22 
mehals  which  belonged  to  the  debtor,  Shumsoonissa,  in  her 
right  under  the  said  kabinama  was  Rs.  49,  and  it  referred  to  the 
proceeding  of  the  Sudder  Dewanny  Adawlut,  dated  14th 
June  1841,  reserving  liberty  of  suit  for  enhancement  of  rent 
in  explanation  of  the  jumma  payable  in  respect  of  the  talooks. 

Sadut  Ali  Khan  in  May  1847  purchased  the  1-anna  share  of 
Khajeh  Hedaet  Oolah  in  the  said  zemindari,  and  also  the 
right,  title,  and  interest  of  Khajeh  Hedaet  Oolah  as  heir  of 
Shumsoonissa  in  the  said  22  villages  as  advertised  in  the 
proclamation. 

In  October  1847,  Khajeh  Azim  Oolah  commenced  a  suit  in 
the  Court  of  the  Principal  Sudder  Ameen  of  JVIymensing  against 
Sadut  Ali  Khan  to  recover  possession  and  obtain  mesne  profits 
of  his  7-anna  share  of  the  said  zemindari,  and  the  talooks 
and  other  property  recovered  by  Beazoon  and  Sadut  Ali 
Khan  under  the  decree  in  their  suit  against  Shumsoonissa. 
The  Principal  Sudder  Ameen  gave  a  decree  in  favor  of  Khajeh 
Azim  Oolah  for  the  7-anna  share  claimed  by  him  in  the  suit, 
which  decree  was  affirmed  by  the  Sudder  in  June  1853. 

Khajeh  Azim  Oolah  having  died,  his  son,  the  respondent, 
applied  for   execution;    and  objections  having  been  made  by 
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Zamoorudoouissa  Klianum^  wife  of  the  appellant^  that  part  of 
his  interest  had  been  assigned  in  satisfaction  of  dower,  and  the 
same  having  been  allowed,  the  respondent  obtained  full  and 
qui^et  possession  of  the  7  annas  of  the  zemindaries  to  which  he 
then  claimed  to  be  entitled,  and  a  compromise  was  come  to 
between  him  and  the  appellant  as  to  the  respondent's  claim  for 
mesne  profits,  under  which  the  respondent  agreed  to  give  up 
Bs.  1,48,574  out  of  his  claim,  and  take  Bs.  70,000  in  full 
satisfaction,  and  to  strike  off  all  suits  at  that  time  pending 
between  him  and  the  appellant. 

In  June  1855,  the  appellant  applied  to  the  Collector  for  a 
partition  of  the  zemindari  into  three  parts,  that  is  to  say,  giving 
7  annas  to  the  respondent,  7  annas  to  the  appellant's  wife  in  satis- 
faction of  dower,  and  2  annas  to  himself.  This  partition  proceeded 
to  a  certain  length,  but  was,  in  August  1861,  stopped  by  the 
Collector,  in  consequence  of  certain  existing  difficulties  and  in 
expectation  of  a  new  law  to  remove  them.  During  the  pendency 
of  the  partition  proceedings,  the  respondent  appears  to  have 
endeavoured  to  have  the  22  mauzas  surveyed  as  part  of  the 
zemindari,  to  which  Zamoorudoouissa  objected,  on  the  ground 
that  those  mauzas  formed  a  separate  talook  at  a  fixed  rent  of 
Rs.  49,  and  had  been  assigned  to  her  by  her  husband  in  satisfac- 
tion of  her  dower,  and  that  the  respondent's  right  was  confined 
to  receiving  his  portion  of  that  rent. 

On  the  19th  of  June  1862,  the  respondent  filed  a  plaint  under 
the  Kent  Act  against  the  appellant  and  his  wife,  which  he 
afterwards  amended  as  to  the  amount  of  rent  claimed,  claiming 
to  recover  a  year's  rent  in  respect  of  ,seven-sixteenths  of  the 
22  mauzas,  according  to  notice,  at  the  rate  of  Rs.  4,531. 
The  Deputy  Collector  dismissed  that  suit,  and  the  respondent 
in  1864  filed  a  second  plaint  under  the  Rent  Act,  by  which  he 
sought  to  enhance  the  rent  to  Rs.  4,532-11-3  in  respect  of  his 
7-anna  share,  and  in  July  1865,  the  Deputy  Collector  gave  the 
respondent  a  decree  for  the  rent  of  Rs.  49,  each  party  paying  his 
own  costs.  From  this  decree  both  parties  appealed  to  the 
High  Court,  which,  on  the  26th  February  1866,  dismissed  the 
respondent's  appeal,  and,  allowing  that  of  the  appellant,  dismissed 
80  much  of  the  Deputy  Collector's  decree  as  gave  the  respondent 
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a  right  to  recover  rent  at  the  rate  of  Rs.  49.  The  grounds  for 
so  dismissing  the  respondent's  suit  were  that  he  had  not  proved 
the  legal  notice,  and  that  he  had  not  shown  that  he  had  ever 
received  rent  in  respect  of  the  22  mauzas,  or  that  he  stood  to 
Zamoorudoonissa  in  the  relation  of  landlord  to  tenant.  An 
application  for  review  of  the  last  judgment  was  made  and  refused. 
The  present  suit  was  instituted  on  the  3rd  September  1866, 
by  the  respondent  against  the  appellant  and  his  wife,  to  establish 
hia  proprietary  right  in  the  lands  in  suit,  referring  to  the  pre- 
vious litigation  and  to  the  Court  having  directed  the  respondent 
to  establish  his  proprietary  right 

The  appellant  contended  that,  according  to  the  respondent's 
own  admissions  in  the  rent  litigation,  he  had  never  received  any 
rent,  and  was  therefore  barred  by  the  law  of  limitation,  and  that, 
as  these  lands  had  been  ^excluded"  by  the  Sudder  Court 
from  the  decree  under  which  the  plaintiff  became  entitled,  he  had 
no  right  thereto. 

The  following  were  the  issues : — 

**  IsL — Whether  the  plaintiff's  suit  is  barred  by  the  statute  of  limita- 
tion or  not  ? 

"  2ncf.— Whether  an  action  for  declaration  of  title  can  lie  in  respect  of 
dispossessed  property  or  not  ?'' 
Issues  of  fact : — 

*'  Isi, — Whether  the  22  mauzas  in  dispute,  not  being  denied  by  either 
party  to  be  within  the  As.  5-1-1-1  share  of  zemindari  No.  10,  Perganna 
Atteeoh,  &c.,  the  right,  title,  and  interest  therein  were  included  in 
the  7-anna  share  of  the  zemindari  which  plaintiff's  father  obtained 
a  decree  for,  or  whether  these  mauzas  were  always,  even  before 
that,  excluded  from  that  share  and  held  as  a  separate  property  ? 

"2nd. — ^Whether  it  is  true  that  the  plaintiff  got  his  share  of  the 
zemindari  and  the  mesne  profits  of  the  mauza  in  dispute  by  private 
arrangement,  on  a  deed  of  instalment  from  the  defendant  Sadut  All 
Khan,  and  whether  it  is  true  that  the  plaintiff  never  got  any  share  of 
the  rents  of  the  mauzas  in  dispute  ? 

^*  3rd, — What  is  the  right,  title,  and  interest  which  defendant. Sadut 
All  Elian  has  purchased  at  the  auction-sale,  in  execution  of  the  decree, 
in  these  22  mauzas  ?" 

The  Principal  Sudder  Ameen,  on  the  10th  April  186^, 
delivered  judgment,  whereby,  after  stating  the  nature  of  the 
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suit  and  the  issues,  he  decided  in  favor  of  tjie  respondent  on 
the  issues  in  bar,  but  decided  on  the  first  issue  on  the  merits 
tliat  it  had  not  been  proved  to  his  satisfaction  that  the  respond- 
ent's father  obtained  a  decree  for  the  proprietary  right  of  the 
said  22  villages  in  connection  with  7-anna  share  of  the 
zemindai'i ;  and  on  the  second  issue  on  the  merits  he  decided 
that  the  respondent  had  failed  to  prove  by  satisfactory 
evidence  ^^that  he  held  a  proprietary  right  in  7  annas  of 
the  disputed  mehals,  obtained  a  decree  for  the  same,  and  received 
rents  from  the  defendants  within  12  years  preceding  the 
institution  of  the  present  suit."  He  thereupon  declared  that  the 
decision  of  the  third  issue  was  unnecessary,  and  ordered  the 
suit  to  be  dismissed  with  costs. 

The  plaintiff  appealed  to  the  High  Court 

The  appeal  was  heard  on  the  4th  February  1868  before  a 
Division  Bench  of  the  High  Court  (Loch  and  Hobhouse,  JJ.)? 
who  reversed  the  decree  of  the  lower  Court,  and  decreed  the 
plaintiff's  claim  with  costs. 

In  his  judgment  on  the  merits  of  the  case.  Loch,  J.,  remarked 
as  follows : — 

**  The  first  poiot  to  be  determined  is  the  meaning  of  the  late  Sadder 
Court's  decree  of  the  3 let  December  1834.  Were  these  22  villages 
excluded  from  the  decree  ?  It  is  qaite  clear  that  Reazoon  brooght  her 
suit  for  fifteen-sixteenths  of  the  whole  zemindari  belonging  to  her  iius- 
band,  these  22  villages.  It  is  equally  clear  that,  when  she  parted  wiih 
her  interest  in  7^  annas  in  favor  of  the  plaintifi's  father,  under  the  ikrar 
or  sharakainana  of  16th  Chaitra  1239  (28th  Maroh  1833),  she  trans- 
ferred  her  and  her  son's  whole  rights  in  that  share  of  the  zemipdari, 
and  consequently  the  plaintifi's  father  was  under  the  terms  of  that  deed 
entitled  to  a  7|-aDDa  share  of  those  22  villages,  as  well  as  in  the 
remainder  of  the  zemindari.  The  sharakatnama  provided  for  the 
contingency  that  Reazoon  might  not  get  all  she  sued  for,  and  therefore 
it  was  agreed  that  Khajeh  Alim  Oolah  should  obtain  half  of  whatever 
Reazoon  recovered." 

After  reciting  the  decree  of  31st  December  1834,  so  far  as  the 
same  was  material.  His  Lordship  proceeded  : — 

'^Now  it  is  clear  from  the  terms  of  this  decree  that  the  possession  of 
these  22  villages  held  by  Shumsooniesa  under  the  kahinama  of  her 
husband  Fyz  All  Khan,  bearing  date  the  3rd  Pous  1220  B.S.  (16th 
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December  1813)  was  not  awarded  to  Beazoon,  but  it  must  be  remem- 
bered that  Fyz  All  bad  not  surrendered  all  bis  rights  as  proprietor  iu 
these  villages,  but  as  admitted  by  all  parties,  had  reserved  to  himself 
a  rent  of  Rs.  49,  thereby  declaring  that  his  wife  Shumsoonissa  held 
them  as  a  mokurrari,  the  rent  of  which  was  payable  to  him  as  zemindar. 
The  decree  of  the  Sudder  Court,  though  refusing  to  give  Beazoon  and 
Sadut  Ali  possession  of  these  villages,  did  not  deprive  them  of  their 
right  to  receive  their  rent  as  proprietors,  a  right  in  which  the  plaintiff, 
under  the  terms  of  the  tharakatnama  entered  into  between  him  and 
Beazoon,  was  entitled  to  partake  according  to  the  extent  of  his  share." 

His  Lordship  then  referred  to  particular  parts  of  the  evidence 
in  the  case,  as  showing  that  the  claim  made  by  the  now 
respondent  in  this  suit  had  on  several  occasions  previously  been 
acknowledged  by  the  appellant,  and  proceeded : — 

'^  It  appears  to  me  unnecessary  to  refer  to  further  documents  to  deter- 
mine the  nature  of  this  tenure,  or  to  establish  the  right  of  the  plaintiff 
as  proprietor  to  receive  a  shore  of  the  rent  in  proportion  to  the  share 
of  the  zemindari  rights  transferred  to  him  under  the  sharakatnama  of 
Chaitra  1239  B.S.  (March  1833),  and  subsequent  ikrar  of  Asar  1245 
(June  1838),  amounting  to  7  annas  out  of  the  15  annas  recovered  by 
Beazoon  Khanum." 

He  then  proceeded  thus  : — 

*'  The  only  question  which  remains  to  be  determined  is  whether,  as 
contended  for  by  the  defendants,  he  is  prevented  from  asserting  that 
right  by  the  law  of  limitation.  Now,  on  referring  to  a  razinama 
dated  8th  Pons  1261  (22nd  December  1854)  filed  by  Sadut  Ali  and  the 
plaintiff,  after  the  latter  had  obtained  a  decree  for  possession  with 
mesne  profits  of  the  7-anna  share  of  the  zemindari  transferred  to  him 
by  Beazoon,  I  find  that  Sadut  Ali  agreed  to  pay  Bs.  70,000  to  the 
plaintiff  after  receiving  a  remission  of  Bs.  1,48,574  by  instalments, 
of  which  the  first  (Bs.  28,000)  was  to  be  paid  immediately,  and  the 
balance  of  Bs.  42,000  between  the  years  1261  and  1266  (1854—1859)  ; 
this  Rs.  70,000,  representing,  as  observed  by  the  Advocate-General,  the 
7-anna  share  of  the  plaintiff  in  the  zemindari,  exclusive  of  the  22  villages, 
and  the  share  of  rent  due  to  him  from  these  villages,  there  can  be  no 
doubt  that  this  document  admits  the  proprietary  right  of  the  plaintiff. 
Now,  though  it  is  very  clear  from  the  proceedings  in  the  enhancement 
case  of  1864  and  1865,  that  the  plaintiff  had  received  no  rent  on  account 
of  this  tenure,  yet  Sadut  Ali  had  admittedly  received  it  up  to  the  date 
of  suit,  and  he  received  it  kuowiug  that  he  had  no  right  to  take  what 
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belonged  to  the  plaintiff,  whose  right,  as  proprietor,  he  had  preyiouBlj 
admitted,  and  did  so  in  the  enhancement  sait.  It  may  be  questionable 
how  far  the  plaintiff  can,  after  a  lapse  of  years,  recover  from  Sadut  Ali 
the  rents  that  he  has  realised  from  the  tenant ;  but  as  the  plaintiff  is 
proved  to  be  a  proprietor,  he  is  entitled  to  a  share  in  the  rent  of  which 
I  do  not  think  Sadut  All's  past  misappropriation  can  deprive  him 
for  the  future.  The  plaintiff's  proprietary  right  being  determined,  I 
do  not  see  how  limitation  can  apply  to  any  claim  he  may  make  for  rent, 
and  as  Sadut  Ali,  from  whom  Zamoorudoonissa  derived  her  title, 
admitted,  within  12  years  before  the  bringing  of  the  present  suit,  the 
plaintiff's  proprietary  rights,  this  suit  to  establish  that  right  cannot  be 
held  to  be  barred  by  limitation.'' 

HaviDg  thus  decided  on  both  the  merits  and  the  legal  points  in 
favor  of  the  present  respondent,  the  judgment  concluded  as 
follows:— 

*'  I  hold,  therefore,  that  this  suit  is  not  barred  by  limitation  ;  that 
the  22  villages  in  suit  comprise  a  tenure  situated  within,  and  being  part 
of,  and  paying  a  rent  of  Bs.  49  to  the  proprietors  of,  the  zemindari 
No.  10,  Pergunna  Atteeah,  and  that  the  plaintiff,  as  a  proprietor  of  7 
annas  out  of  15  annas  of  that  zemindari  and  as  proprietor,  is  entitled 
to  a  share  of  the  rent  of  this  tenure,  in  proportion  to  his  interest  in  the 
estate.  I  would,  therefore,  reverse  the  order  of  (he  lower  Court,  and 
decree  the  plaintiff's  claim  with  costs." 

The  formal  decree  ordered  that  the  said  appeal  be  decreed, 
and  the  decree  of  the  lower  Court  reversed,  and  it  declared  that 
the  22  villages  in  suit  comprised  a  tenure  situated  within,  and 
being  part  of,  and  paying  a  rent  of  Rs.  49  to  the  proprietors  of, 
No.  10  on  the  tauji  of  the  Collector  of  Mymensing,  comprising 
as  As.  5-I-I-1  of  Pergunna  Atteeah.  And  it  further  declared 
that  the  plaintiff  (the  now  respondent)  was  a  proprietor  of  7  annas 
out  of  15  annas  of  that  zemindari;  and  that  as  proprietor 
he  was  entitled  to  a  share  of  the  rent  of  this  tenure  in  propor- 
tion to  his  interest  in  the  estate.  And  it  further  ordered  and 
decreed  that  the  defendant  (the  now  appellant)  should  pay  to 
the  plaintiff  (the  now  respondent)  such  costs  as  in  the  said 
decree  mentioned.  And  that  a  memorandum  of  that  decree 
be  forwarded  to  the  Registrar  of  Deeds,  within  whose  jurisdiction 
the  property  affected  by  the  decree  was  situated. 

Against  this  decree  the  defendant  appealed  to  Her  Majesty  in 
Council. 
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Mr.  Leith,  Q.C.9  and  Mr.  Doyne  for  the  appellant 

The  two  points  esrpecially  pressed  upon  the  Court  were  as 
to  the  suit  being  barred  by  the  law  of  limitation,  and  as  to  its  not 
being  the  subject  for  a  declaratory  decree.  As  to  limitation 
it  was  contended  that  the  compromise  could  not  ts^ke  the  case 
out  of  the  law  of  limitation,  the  latest  item  of  the  rent,  which 
could  have  been  inserted  in  the  sum  for  which  the  compromise 
was  made  must  have  been  rent  which  had  accrued  more  than 
12  years  before  the  suit.  Payment  was  not  a  ground  for 
reviving  a  debt  so  as  to  bar  the  statute ;  see  the  cases  collected 
in  Broughton's  Civil  Procedure,  App.,  567.  But  it  was  not  a 
payment  on  account,  if  payment  could  prevent  the  law  of 
limitation  applying.  As  to  being  entitled  to  a  declaratory 
decree,  it  was  a  matter  in  the  discretion  of  the  Court  to  grant 
such  decree,  see  Sreenarain  Mitter  v.  Sreemutty  Kishen  Soondery 
Dos  fee  (1),  decided  by  the  Judicial  Committee  a  few  days  ago ; 
but  it  is  also  necessary  that  consequential  relief  could  be  granted 
ancillary  to  that.  But  such  discretion  must  be  properly  exercised, 
and  this  was  not  a  case  in  which  such  a  decree  ought  to  have 
been  made. 


Mr.  Cowie  and  Mr.  Romer  for  the  respondent. 

The  second  appeal  arose  out  of  the  following  circumstances : — 
Soon  after  the  appellant  in  the  first  appeal  had  applied  for 
leave  to  appeal  to  England,  the  respondent  in  the  first  appeal 
issued  to  the  respondent  in  the  second  appeal,  the  following 
notice  dated  3rd  April  1868 : — 

^*  To  Zamoorudoonissa  Khanum,  wife  of  Sadut  Ali  Khan,  inhabit- 
ant of  Goiye,  at  present  residing  at  Kuroteeab,  Pergunna  Atteeah, 
Station  Pakoolja,  Zillah  Mymensing. 

**  This  is  to  inform  you  that  a  share  of  7  annas  of  the  16  annas 
of  the  zemindar!  No.  10  of  Pergunna.  Atteeah,  &c.,  within  the  juris- 
diction of  the  Collectorate  of  Zillah  Mjmensing,  consisting  of  a 
share  of  As.  5-1-1-1  for  which  the  Government  revenue  is  fixed  at 
Bs.  18,289-5-9  is  owned  and  possessed  by  me.  You  are  in  possession 
of  the  22  mauzas  and  kismuts,  viz.  Russoolpore,  &c.,  mentioned  in  the 
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schedule,  at  the  rent  of  Rs.  49,  on  the  allegation  that  they  constitute 
the  right  of  Shumsoonissa  under  a  kahinamfll  and  that  they  were 
purchased  by  you.  Whereas,  the  said  rent  ia  not  mokurrari  (fixed), 
and  whatever  right  Shumsoonissa  Khanum  had,  has  been  extinguished 
by  her  death,  and  you  are  not  making  any  settlement  of  the  rent  or 
ftgreement  with  me,  then  calculating  the  total  annual  rent  at 
Rs.  10,300-1-4-2-2,  at  the  proper  rate  current  in  the  lands  of  similar 
description  surrounding  the  lands  of  the  22  roauzas  and  kismuts  men- 
tioned in  the  schedule,  tl^  rent  of  Rs.  4,582-1 1-1  of  the  said  7-anna  share 
is  annually  due  to  me  from  you.  Therefore,  you  do,  within  15  days, 
appear,  either  personally  or  by  an  authorised  agent,  at  my  zemindnri 
collection  office  at  Jamrookee  of  Pergunna  Atteeah,  and,  making  a 
settlement  of  the  said  rent  according  to  practice,  do  pay  the  rent,  or 
else,  according  to  the  law,  the  rent  mentioned  in  the  notice  will  be 
demanded  and  realized  from  you  from  the  beginning  of  1275  B.S., 
(April  1868),  according  to  the  instalments  current  in  the  pergunna 
with  interest  at  the  rate  of  2  per  cent,  per  mensem,  and  no  objection 
thereto  by  yon  will  be  heard.  Dated  22nd  Chaitra  1274  (3rd  April 
1868)." 

On  the  28th  June  1869,  the  appellant  in  the  second  appeal 
filed  his  plaint  in  the  present  suit  against  the  respondent 

The  plaint  was  as  follows : — 

"  Suit  for  assessment  of  rent  according  to  a  notice,  and  for  recovery 
of  the  sum  of  Rs.  4,532-11-1  as  rent  for  the  year  1275  (1868-1869), 
mentioned  therein,  as  well  as  of  Rs.  721-9  as  interest  thereon,  making 
a  total  of  Rs.  5,254-4- L 

''That  a  7-anna  share  out  of  As.  5-1-1-1,  converted  into  16  annas  of 
zemindari  No.  10^  consisting  of  Pergunnas  Atteeah,  &c.,  is  owned  and 
held  by  your  petitioner  in  the  capacity  of  a  muiwalli  (curator),  while 
the  defendant  is  in  possession  df  the  2  mauzas  and  kismuts,  Russool- 
pore,  &c.,  appertaining  to  the  said  zemindari  and  named  in  the  notice, 
at  an  admitted  annual  jumma  of  Rs.  49,  without  entering  into  any 
settlement  with  him  for  the  lands  and  jumma  covered  by  his  said 
share,  and  on  the  allegation  that  they  constitute  a  talook,  created  under 
a  kabinama  in  favor  of  Shumsoonissa,  and  purchased  by  her  ;  that, 
inasmuch  as  this  ajleged  jumma  is  not  a  fixed  one,  as  it  is  considerably 
lower  than  the  Government  revenue,  and  the  rates  current  in  the  per- 
gunna, and  as  the  death  of  Shumsoonissa  has  extinguished  her  said 
jnmmai  rights,  your  petitioner  did,  on  the  28th  Chaitra  1274  (9th 
*  April  1868),  serve,  in  due  form,  a  notice  of  the  22nd  idem  at  the 
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residence  of  the  (lefendant,  through  the  Deputy  Collector  of  Jamalpore, 
ia  the  district  of  Mymensing,  fixing  in  the  said  notice,  as  per 
specification  given  below,  an  aggregate  jumma  of  Rs.  10,d00-l-4-2-2, 
upon  the  khaddas  973-4  of  hind  comprised  within  the  mauzas 
and  kismuts  mentioned  above,  and  a  proportionate  yearly  rental  of 
Bs.  4,532'*  11-6  upon  the  7-anna  share  of  your  petitioner  at  the  rates 
&irly  prevailing  in  surrounding  lands  of  a  simikr  description  in  the 
pergunna,  and,  further,  annexing  thereto  a  condition  to  the  efiect  that 
the  defendant  should,  within  a  period  of  l§  days,  appear  in  person, 
or  through  an  authorised  agent,  and  conclude  a  settlement  in  respect 
of  the  said  lands  and  jumma  ;  and  thoft,  in  the  event  of  her  failure, 
she  should  pay  to  your  petitioner  the  jumma  specified  in  the  notice 
from  the  commencement  of  1275  (April  1868),  according  to  the 
instalments  current  in  the  pergunna,  together  with  interest  therecm 
at  the  rate  of  2  per  eerit,  per  mensem  ,*  that,  notwithstanding  this 
notice,  the  defendant  has  failed  to  make  her  appearance  and  to  tender  a 
habuliat  for  the  said  lands  and  jumma,  or  to  pay  her  rents,  and  tfiat, 
consequently,  your  petitioner  is  entitled  to  recover  from  her,  under 
the  provisions  of  s.  51  of  Regulation  VIII  of  1793,  the  sum  of 
Rs.  4,532-11-6  as  principal  of  the  rents  from  Baisakh  to  Ghaitra  1275 
(12th  April  1868  to  11th  April  1869)  mentioned  in  the  said  notice; 
and  also  Rs.  721-9  as  interest  upon  the  lapsed  instalments,  as  per 
account,  making  in  all  Rs,  5,254-4-1,  together  with  his  costs  of  the 
suit  and  future  interest," 

On  the  30th  August  1869,  the  appellant  petitioned  to  be 
allowed  to  withdraw  his  reference  to  s.  51  of  Regulation  YIII 
of  1793 ;  but  did  not  then  or  at  any  time  state  under  what  law 
or  right  he  sought  to  enhance  respondent's  rent. 

In  the  schedule  to  the  plaint  were  set  out  the  22  mauzas  in 
suit.  Those  of  Kaootengur,  Kootubpore,  and  Arrah  Rughoo 
appeared  to  be  the  three  mauzas  substituted  by  the  agreement 
of  the  24th  Eartik  1221  (8th  November  1814),  the  other 
19  corresponded  with  19  of  those  included  in  Shumsoonissa's 
kabinama,  or  deed  of  dower. 

The  respondent,  by  her  written  statement  objected  (inter  alia), 
that  the  suit  would  not  lie  because  the  plaintiff  had  not  specified 
in  his  notice  his  grounds  of  enhancement  under  Regulation  VIII 
of  1793,  s.  51,  and  that  s.  17  of  Act  X  of  1859,  to  which  the 
•notice  did  refer,  did  not  apply  to  the  case  of  a  holding  like 
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the  respondent's  (s.  17  of  Act  X  of  1869  is  limited  to  cases  of 
occupying  ryots) ;  that  the  respondent's  tenure  was  one  at  a  fixed 
rent  as  had  been  held  by  the  High  Courf  previously,  and  that 
the  plaintiff  could  not  again  put  that  in  issue ;  that  the  rent  of 
Bs.  49  had  been  fixed  upon  the  talook  by  Fyz  Ali  Khan, 
and  that  the  plaintiff  who  came  in  upon  the  same  title  was  bound 
by  that  grant;,  and  that  it  was  not  true  that  th«  grant  to 
Shumsoonissa  was  only  for  her  life,  and  that  since  her  death 
the  respondent  and  her  husband  had  enjoyed  the  tenure  for  22 
years,  at  a  uniform  rent  of  Ss.  49. 

On  the  7th  August  1869,  three  issues  were  framed : — 
The  first  was  as  to  due  service  of  notice  of  enhancement. 
The  second  as  to  whether  enhancement  was  or  was  not  barred 
by  the  agreement  of  the  year  1221  (1814). 

And  the  third  was  as  to  the  proper  rate  of  rent,  supposing  the 
plaintiff  to  be  entitled  to  enhance. 

Subsequently  a  fourth  issue  was  raised,  as  to  whether  the 
matter  of  the  right  to  enhance  had  not  been  previously  decided 
against  the  plaintiff  by  a  competent  Court,  so  as  tO'  bar  him 
from  raising  it  again. 

The  original  agreement  of  1221  (1814)  was,  at  the  request  of 
the  respondent,  sent  for  by  the  Principal  Sudder  Ameen,  from 
the  Collector's  Court,  where  it  had  Iain  since  1836,  in  the  record 
of  the  case  disposed  of  by  the  Collector  by  an  order  of  the  16th 
May  of  that  year,  from  which  it  appeared  that  the  Collector  was 
then  satisfied  of  the  right  of  Shumsoonissa  to  hold  the  talook 
now  in  dispute,  at  the  rent  fixed  by  her  husband  of  Rs.  49. 

A  copy  of  a  proceeding  of  the  Judge  of  Mymensing,  dated 
the  17th  November  1840,  not  before  put  in  evidence,  was  filed  by 
the  respondent,  by  which  it  appeared  that,  on  the  application  of 
Hedaet  Oolah,  brother  of  Shumsoonissa,  deceased, — Sadut  Ali 
and  the  present  appellant's  father  opposing, — the  talook  now 
in  suit,  therein  called  the  habin  mehals,  was  released  from 
attachment  and  given  up  to  Hedaet  Oolah,  to  be  held  by  him 
at  the  previous  rent  of  Rs.  49,  until  there  should  be  a  decision 
of  a  competent  Court  enhancing  it. 

On  the  31st  August  1869,  the  respondent's  husband  filed  a 
petition  of  intervention,  and  asked  to  be  made  a  party  to  the 
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suit,^  which  be  submitted  affected  his  interest  as  theretofore  the 
sole  recipient  of  the  rent  payable  in  respect  of  the  talook^  and 
referred  to  the  preyious  litigation  in  proof  of  his  assertion,  but 
no  order  was  made. 

On  the  16th  November  1861,  the  Deputy  Collector  delivered 
judgment  and  dismissed  the  appellant's  suit  The  Deputy 
Collector,  in  his  judgment,  remarked  on  the  variance  between 
the  plaint  and  the  notice  of  enhancement,  as  to  the  particular 
law  under  which  the  plaintiff  claimed  the  right  to  enhance,  and 
to  the  inability  of  the  plaintiff's  pleader  to  specify  any  law 
other  than  that  of  equity  and  good  conscience,  but  expressed  his 
opinion  that  the  case  ought  not  to  be  stopped  on  that  ground. 
He  then  held  that  there  had  been  no  previous  conclusive 
adjudication  as  to  the  right  of  the  plaintiff  to  enhance,  and 
that  the  service  of  the  notice  of  enhancement  had  been  proved, 
and  then  addressed  himself  to  the  ^'  main  point  involved  in  the 
third  issue,  namely,  whether  the  talook  is  liable  to  enhance- 
ment of  rent."  And  he  observed  that  "  the  decision  of  this 
question  will  depend  on  the  genuineness  of  the  habin  and  ikrar 
given  by  Fyz  Ali  to  Shumsoonissa  being  established,  and  the 
comprehensiveness  and  clear  nature  of  their  contents  to  bar 
enhancement  being  determined."  He  then  decided  that  the 
ikrar  was  genuine,  and  that,  according  to  its  due  construction, 
not  a  life-tenure  to  Shumsoonissa,  but  a  permanent  talook, 
at  a  fixed  rent  of  Bs.  49,  had  been  created,  and  he  accordingly 
dismissed  the  suit 

From  this  judgment  the  plaintiff  Khajeh  Abdool  Gunney 
appealed  to  the  High  Court.  His  grounds  of  appeal  related 
wholly  to  the  proof  and  construction  of  the  ikrar. 

On  the  26th  August  1870,  a  Division  Bench  (Phear  and 
E.  Jackson,  JJ.)  delivered  judgment  and  dismissed  the  appeal. 

Phear,  J.,  in  his  judgment,  first  observed  on  the  uncertain 
and  varying  manner  in  which  the  claim  had  been  preferred, 
as  being  ^'  little  creditable  to  the  plaintiff,"  and  on  the  absence 
of  all  express  statement  on  the  plaintiff's  part,  as  to  *^  what 
was  the  actual  nature  of  the  defendant's  tenure  in  the  22 
villages,"  while  in  fact  he,  by  bringing  this  suit,  admitted  that 
the  defendant  held  ^'  in  some  form  of  tenancy,"  and,  by  his 
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reference  to  s.  51  of  Regulation  VIII  of  1793,  admitted  the 
tenure  to  be  that  of  a  talookdar.  And  the  learned  Judge 
expressed  his  opinion  that  the  suit  ought  to  be  dismissed  simply 
for  the  insufficiency  of  the  notice  of  enhancement.  The 
judgment  then  proceeded  :— 

**  If,  howeyer,  we  go  on  to  a  consideration  of  the  merits  of  the  case, 
it  appears  to  me  that  the  defendant  has  very  satisfactorily  made  out  her 
claim  to  hold  the  lands,  which  are  the  subject  of  suit,  by  perpetual 
hereditary  tenure  at  a  fixed  rent.  I  have  no  doubt  that  we  ought,  on 
the  eyidence  before  us,  to  hold  that  the  ikrar  is  genuine.  That  docu- 
ment is,  I  think,  rightly  before  the  Court  as  evidence.  It  does  not  stand 
simply  in  the  positfon  of  a  document  which  appears  on  the  file  of  the 
suit  without  the  support  of  any  testimony  to  speak  to  its  antecedents. 
We  know  a  great  deal  of  its  past  history.  We  gather  from  the  records 
of  suit,  to  which  both  sides  appeal  ^and  indeed  it  is  admitted  by  the 
plaintiff  himself)  that  this  ikrar  was  produced  in  Court  in  certain  legal 
proceedings  so  far  back  as  1836,  by  the  party  who  then  claimed  to  hold 
the  22  mehals  of  this  suit  by  the  same  title  as  the  present  defendant 
now  claims  them,  and  also  that  throughout  the  years  of  persistent  liti- 
gation which  have  intervened  from  that  time  to  this,  the  persons  into 
whose  hands  these  mehals  have  successively  come,  have  treated  and  relied 
upon  this  document  as  one  of  their  title-deeds.  It  is  true  that,  during 
the  same  interval,  the  zemindar  for  the  time  being  (and  for  the  purposes 
of  this  suit,  the  plaintiff*  holds  this  character)  has  very  frequently  and 
Tery  forcibly  denied  the  genuineness  of  the  t^rarnama,  but  so  far  as  I 
can  discover,  he  has  never  adduced  any  other  evidence  in  disproof  of 
the  genuineness  than  such  as  may  be  supplied  by  the  apparently  admit- 
ted fact  that,  notwithstanding  the  occurrence  of  several  years  of  liti- 
gation between  the  date  wiiich  the  document  purports  to  bear  and  the 
year  1836,  it  was  never  even  referred  to,  or  spoken  of,  until  it  was 
produced  at  the  latter  date.  I  may  presently  make  a  remark  upon  the 
value  of  this  evidence.  For  the  present  I  will  only  say  that,  whatever 
it  may  be  worth,  it  seems  to  me  out-weighed  by  the  counter-fnct  that  for 
the  last  34  years  at  least  tlie  defendant  and  her  predecessors  have,  in  the 
face  of  the  fiercest  opposition,  asserted  a  right  to  hold  the  22  particular 
mehals,  which  are  the  subject  of  the  present  suit,  under  the  terms  of 
this  ikrarnama ;  that  in  the  end  they  have  certainly  succeeded  iu 
getting  their  right  to  some  tenure  in  these  mehals  recognized  on  all 
sides,  and  that  the  plaintiff  admits  this  by  the  act  of  bringing  this  suit. 
But  no  other  title   to  all   these  22   mehals   is  suggested  by  any  one 
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tlian  that  wliich  the  ikrarnama  furnishes  ;  the  kabinama  only  covers 
]9  of  them  ;  and  if  the  ikrarnama  be  put  on  one  side,  no  one  can  give 
the  smallest  account  how  the  ihree  mehals  of  the  tenure,  which  are  not 
ill  the  kabinama^  come  to  be  substituted  for  three  which  are  there. 
The  matter  seems  in  effect  to  stand  thus  : — The  defendant  sajs,  '  I  hold 
these  22  mehals  under  this  title-deed.  I  got  the  deed  from  mj  prede- 
cessors in  estate  with  the  mehals.  It  was  produced  34  years  ago  when 
your  predecessor  denied  that  mine  had  any  right  whatever  to  these 
mehals,  and  I  have  always  paid  rent  according  to  its  terms.'  The  plaintiff 
replies,  '  I  am  obliged  to  admit  now  that  you  liave  some  sort  of 
tenure  in  those  mehals,  though  I  don't  know  how  you  got  three  of  them, 
and  that  you  have  been  paying,  in  respect  of  the  whole,  the  rent 
specified  in  that  alleged  deed  ;  but  I  say,  as  I  have  all  along  said,  you 
did  not  get  the  mehals  or  any  of  them  under  that  deed,  because  if  you 
had  done  so,  you  would,  under  the  circumstances  of  the  case,  have  pro- 
duced the  deed  long  before  1836.*  Considering  that  the  plaintiff  now 
represents  the  person  who  originally  created  the  tenure,  I  think  that,  on 
the  state  of  things  just  mentioned,  we  must  accept  the  ikrarnama  as 
constituting  the  foundation  of  the  defendant's  rights" 

The  learned  Judge  then  referred  to  the  fact  that  the  deed  of 
dower^  which  was  not  disputed  in  fact,  gave  a  preferable  inter- 
est to  that  given  by  the  ikrar^  and  that  the  forgery  of  the 
latter  would  have  been  purposeless,  and  expressed  a  doubt  as  to 
whether  the  appellant  was  not,  as  a  purchaser  from  Sadut  Ali 
after  the  latter  had  conveyed  the  talook  to  this  respondent, 
precluded  from  raising  this  question  in  the  same  way  as  Sadut 
Ali  would  be.  And  in  conclusion,  the  learned  Judge  held  that 
the  respondent  was  entitled  to  an  hereditary  tenure  at  a  fixed 
rent;  and,  the  other  learned  Judge  agreeing  in  this  conclusion, 
the  appeal  was  dismissed  with  costs. 

The  plaintiff  appealed  to  Her  Majesty  in  Council. 


Mr.  Cowie  and  Mr.  Romer  for  the  appellant. 


The  respondent  admits  herself  to  be  an  intermediate  tenant 
of  the  zemindari  in  respect  of  the  22  mauzas  mentioned  in 
the  notice  of  enhancement,  and  is  therefore  liable  and  bound 
in  equity  and  justice  to  pay  a  fair  rent  for  the  same.  The  rent 
specified  iu  the  notice  is  proved  to  be  fair.     The  ikrar  was  a 
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forgery,  and  Ph^ar,  J.,  erred  in  judging  of  tbe  effect  of  the 
admission  of  the  appellant  which  only  amounted  to  this,  that 
the  respondent  was  in  possession  as  a  tenant  of  the  zemin- 
dari  by  her  own  admission^  and  that  the  appellant  had  no 
objection  to  allow  her  to  remain  if  she  paid  a  proper  rent 
Even  if  the  ikrar  were  valid^  it  conveyed  no  interest  in  the 
mauzas  beyond  the  life  of  the  now  deceased  Shumsoonissa,  and 
it  only  fixed  the  rent  of  Rs.  49  as  a  rent  to  be  paid  during  the 
pleasure  of  Fyz  Ali  Khan,  or  at  most  during  his  life  and  could 
not  bind  the  zemindar  after  his  death.  On  Sadut  Ali  Elhan 
purchasing  the  zemindar!  in  April  1847,  whatever  interest  was 
created  by  the  ikrar  or  kabinama  merged. 
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Mr.  Leitfiy  Q.C.,  and  Mr.  Doyne  for  the  respondent. 

Their  Lordships  gave  the  following  judgment  in  both 
appeals: — 

In  delivering  judgment  upon  these  appeals,  their  Lordships 
think  it  necessary^  in  the  first  place^  briefly  to  review  the 
history  of  this  litigation. 

Fyz  Ali  Khan^  a  Mahomedan  zemindar^  in  the  district  of 
Mymensingy  died  on  the  16th  of  December  1824^  leaving  two 
widows  and  a  son.  The  son  is  the  appellant  in  the  first, 
and  the  husband  of  the  respondent  in  the  second,  appeal. 
The  widows  were  Shumsoonissa  and  Reazoon,  who  was  the 
mother  of  the  appellant  Sadut  Ali  Khan.  Fyz  Ali  Khan, 
upon  the  occasion  of  his  marriage  with  Shumsoonissa  Begum, 
had  contracted  to  give  her  a  certain  dower,  of  which  one-third 
was  to  be  prompt ;  and  it  appears  to  have  been  agreed  on  the 
same  occasion  that  he  should,  in  satisfaction  of  that  portion 
of  the  dower  which  was  prompt,  make  over  to  her,  as  he  accord- 
ingly did  make  over  by  a  kabinama^  22  villages  forming  part 
of  his  zemindari.  A  partition  was  then  in  the  course  of 
being  made  between  him  and  his  co-sharers  in  the  larger 
zemindari  of  which  that  property  which,  for  tbe  purposes 
of  this  suit,  may  be  called  his  zemindari,  was  part;  on  that 
partition  three  of  the  villages  comprised  in  the  kabinama  fell 
to  the  lot  of  one  of  his  co-sharers ;  and  it  is  contended  on  the 
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^^3  part  of  Sa^nt  Ali  that  thereupon  an  ikramama    was,  a  year 

^^Khai^"  after  the  marriage,  executed   by  Fyz  AH,  by  which  he  substi- 

Khajrh  tuted  three  other  villages  forming  part  of  hia  zemindari  in  the 

g'^nkky  P^^ce  of   those  three   villages,   and    created  a  sub-tenure   or 

—  dependent  talook  out  of  the  22   villages,  as  then   constituted, 

abdool  under  the  name  of  Bussoolpore,  on  which  he  received  a  gross 

GUNNBY 

9.         rent  of  Rs.  49. 

A(  USS  A  MtTT 

Zamook-  In  the  second  suit  a  considerable  contest  has  been  raised  as  to 
KHANuit.  the  genuineness  of  the  ihrarnamay  but  it  is  perfectly  certain 
that,  by  sor::e  means  or  another,  the  substitution  of  the  three 
new  villages  for  the  three  former  villages  did  take  place ;  and 
that  whereas  the  kabinama  was  silent  as  to  the  reservation 
of  any  rent,  the  22  villages  were  afterwards  held  upon  the 
terms  of  paying  ^  rent  of  Rs.  49.  It  will  be  more  oonvenient, 
since  it  is  necessary  to  keep  the  two  appeals  in  some  measure 
distinct,  to  consider  the  objections  made  to  the  genuineness  of 
the  ikramama  when  their  Lordships  come  to  consider  that  suit, 
and  to  assume  that,  either  by  the  ikramama  or  some  other 
means,  the  22  villages  really  did  become  a  sub-tenure  paying  one 
rent  of  Rs.  49. 

Immediately  upon  the  death  of  Fyz  Ali,  there  began  a  litiga- 
tion concerning  his  estate,  which  has  continued  nearly  up  to 
this  time,  and  constitutes  an  amount  of  litigation  concerning 
one  estate  which  one  would  fain  hope  is  singular  even  in  India. 
Their  Lordships  do  not  think  it  necessary  to  go  through  the 
history  of  that  litigation  further  than  may  be  required  in  order 
to  show  the  precise  relation  in  which  the  parties  to  these  appeals 
stand  to  each  other. 

The  first  suit  was  brought  by  Reazoon  Begum,  on  her  own 
behalf  and  as  guardian  of  her  infant  son  Sadut  Ali,  against 
Shumsoonissa  Begum,  who  had  got  into  possession  of  the  whole 
estate;  and  had  called  in  question  the  marriage  of  Reazoon 
with  Fyz  Ali,  and  the  legitimacy  of  Sadut  Ali,  in  order  to 
establish  the  right  of  herself  and  her  son  to  share  in  the 
estate.  That  suit  went  through  all  the  Indian  Courts,  and  was 
ultimately  brought  before  this  Committee.  In  1844  Her  Majesty 
made  a  final  order  affirming  the  decisions  of  the  Indian  Courts^ 
which  were  in  favor  of  the  rights  claimed  by  the  plaintiffs. 
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Pending  that  litigation,  £hajeh  Azim  Oolah,  the  father  of 
the  party  who  is  the  respondent  in  the  first  appeal,  and  the 
appellant  in  the  second  appeal,  had  made  advances  to  Beazoon 
for  the  purpose  of  enabling  her  to  carry  on  her  3uit ;  and,  as  is 
usual  in  India,  those  advances  ended  in  an  arrangement  by 
which  she  agreed  to  give  him  one  moiety  of  what  should  be 
recovered  in  that  suit.  That  agreement  was  afterwards  con- 
firmed by  Sadut  Ali  Khan  upon  obtaining  his  majority ;  and 
there  is  no  question  now  upon  the  present  appeals  that  it  was 

a  good  and  binding  agreement,  and  that  it  was  the  foundation 

•  

of  the  title  of  the  present  Ehajeh,  who  has  succeeded  to  the 
rights  of  his  father. 

Jt  is  not  immaterial,  with  reference  to  some  of  the  arguments 
which  have  been  addressed  to  their  Lordships  at  the  bar,  to 
observe  that,  although  the  agreement  was  originally  for  one 
moiety,  which  would  be  7^  annas  of  the  15  annas  which 
were  finally  decreed  to-  the  mother  and  her  son,  the  Khajeb, 
upon  a  representation  founded  on  the  existence  of  the  sub- 
tenure  and  the  poverty  of  Seazoon  and  her  son,  agreed 
to  waive  his  rights  as  to  half  an  anna,  and  that  the  ultimate 
arrangement  was  that  he  should  take  only  7  of  the  15  annas. 
It  is  therefore  clear  that  the  ultimate  contract  between 
the  parties  was  made  with  a  full  knowledge  of  the  existence 
of  the  sub-tenure.  And  if  matters  had  remained  as  they  then 
were,  the  rights  of  the  parties  would  have  stood  thus : — Beazoon 
Begum  would  have  been  entitled  to  1  anna  of  the  zemin^ari 
right;  Shumsoonissa  Begum  would  have  been  entitled  to 
another  anna  of  the  zemindari  right  and  also  to  the  talookdari 
interest  in  the  villages;  Sadut  Ali  Khan  would  have  been 
entitled  to  7  annas  of  the  zemindari  right;  and  Khajeh 
Abdool  would  have  been  entitled  to  7  annas  of  the  zemindari 
right. 

It  had  been  expressly  provided  by  the  original  decree  of  th^ 
Sudder  Court,  which  was  affirmed  by  Her  Majesty  in  Council, 
that  the  villages  which  formed  the  sub-tenure  were  to  be  taken 
as  separated  from  the  corpus  of  the  estate,  subject  of  course 
to  any  rent  which  might  be  payable  in  respect  of  them  to  the 
zemindars;   and  the  division  of  the  assets  of  the  zemindai;! 
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between  Beazoon  and  her  son  on  the  one  side,  and  Shnmsoo- 
nissa  on  the  other>  was  accordingly  made  on  that  footing. 
The  position  of  the  parties^  however^  was  afterwards  changed. 
Shumsoonissa  Begum  had  died  pending  her  appeal  to  Her 
Majesty  in  Council.  It  was  prosecuted  by  her  heir  and  brother 
Hedaet  Oolah ;  and  he  having  failed  to  pay^  pursuant  to  the 
order  in  Council^  the  costs  of  the  appeal^  her  interest  in  Fyz 
Ali's  estate  which  had  descended  to  him,  and  of  which  he  was 
then  in  possession,  was  attached  and  put  up  to  sale.  It  was 
bought  by  Sadut  Ali,  who  afterwards  transferred  the  sub-tenure, 
and  possibly  the  whole  of  what  he  bought,  to  his  wife,  who  is 
the  respondent  in  the  second  appeal. 

There  is  some  evidence  that  in  the  first  instance  the  Khajeh 
was  put  into  some  kind  of  constructive  possession  of  the  7 
annas  of  the  zemindari  which  had  been  assigned  to  him ;  dis- 
putes afterwards  took  place  between  the  parties,  and  he  found 
it  necessary  to  bring  a  suit  in  order  to  enforce  his  rights  under 
the  purchase.  In  that  suit  a  final  decree  was  made  in  his  favor 
in  1853.  Thereupon  the  rights  and  position  of  the  parties  seem 
to  have  been  as  follows  : — The  wife  of  Sadut  Ali  Khan,  Zamoo* 
rudoonissa,  as  the  holder  of  the  sub-tenure,  was  entitled  to 
the  beneficial  interest  therein  ;  but  whatever  rent  ^as  payable 
by  her  to  the  zemindari  was  divisible  between  those  entitled  to 
the  zemindari  according  to  their  respective  shares ;  the  appeU 
lant  being  entitled  to  7  annas  of  that  rent,  whatever  it 
might  be.  As  soon  as  the  decree  had  been  made  in  his  favor, 
he  seems  to  have  conceived  the  notion  that  he  was  entitled  as 
zemindar  to  enhance  that  rent ;  and  he  took  proceediDgs  on  two 
occasions,  before  he  brought  the  suit  which  has  given  rise  to  the 
first  appeal,  in  order  to  establish  his  right  to  enhance.  He  was 
unsuccessful  upon  both  occasions ;  and  upon  the  last  doid)t  was 
thrown  upon  his  title  to  claim  a  zemindari  right  in  respect 
of  the  villages  included  in  the  sub-tenure.  Thereupon  he 
instituted  the  suit  out  of  which  the  first  appeal  has  arisen. 

The  defendants  in  that  suit,  Sadut  Ali  Khan  and  his  wife, 
although,  as  will  presently  be  shown,  they  had  on  a  former  occa- 
sion admitted  the  plaintifi^s  right  to  share  in  the  rent  reserved  on 
the  22  villages,  saw  fit  to  contest  that  right,  and  alleged  that  no 
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rsemindari  right  in  respect  of  the  village  had  passed  under  the 
purchase  to  Khajeh  Azim  Oolah.  They  also  contended  that, 
if  any  had  passec},  the  plaintiff  had  never  received  any  rents,  and 
that  by  reason  of  his  non-reception  of  any  shate  of  the  rent  for 
a  period  of  more  than  12  years,  his  suit  was  barred  by  limitation. 
Formal  issues  were  settled  to  raise  these  defences,  and  the  cause 
was  tried  upon  them.  These  were  the  real  points  upon  which 
the  case  was  fought  in  the  Courts  below  ;  and  it  has  now  been 
admitted  at  the  bar  by  Mr.  Leith  that  he  cannot  support  the 
first  of  them.  It  is  then  conceded  that,  by  reason  of  the  transfer 
to  the  Khajeh  of  the  7-anna  share  in  the  zemindari,  h*e 
became  entitled  to  a  proportionate  share  of  the  Rs.  49  reserved 
upon  the  22  villages.  It  was  however  contended  and  fully 
argued  by  Mr.  Doyne  that  the  suit  was  barred  by  the  statute  of 
limitations.  Their  Lordships  have  fully  considered  the  able 
argument  that  was  addressed  to  them  upon  that  point,  and  they 
are  not  satisfied  that  the  statute  of  limitations  was  a  bar  to  the 
suit.  The  circumstance  which  was  chiefly  relied  upon  by  the 
High  Court  and  made  the  principal  ground  of  their  judgment, 
was  that  in  the  course  of  the  suit  which  the  Khajeh  brought  to 
enforce  his  rights  under  the  agreement  for  purchase,  a  large  sum 
for  mesne  profits  became  due  from  Sadut  Ali  Khan  to  him ;  that 
ultimately  there  was  a  compromise  between  them  which  fixed  the 
amount  to  be  paid  at,  I  think,  Ks.  70,000,  which  sum  was 
actually  paid  to  him  within  the  12  years.  It  was  argued, 
however,  by  Mr.  Doyne  that  the  last  item  of  the  rent  of  the 
villages  which  could  have  entered  into  the  sum  for  which  that 
compromise  was  made  must  have  been  rent  which  had  accrued 
more  than  12  years  before  the  commencement  of  the  suit.  Their 
Lordships  are  nevertheless  not  disposed  to  dispute  the  view  of 
the  High  Court  that  the  payment  of  the  sum  taken  to  include 
the  arrears  of  that  rent  within  the  12  years  was  evidence  of  a 
recognition  of  the  title  of  the  Khajeh  to  the  rent,  which  is 
sufficient  to  exclude  the  notion  of  an  adverse  possession  for 
more  than  12  years  before  the  institution  of  this  suit. 
The  case,  however,  of  the  respondent  does  not  appear  to  their 
Lordships  to  depend  solely  upon  that  admission.  There  has  been 
throughout  this  long  litigation  a  good  deal  of  what  one  may  call 
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blowing  hot  and  cold ;  and  it  certainly  appears  that  in  the  first  of 
the  proceedings  which  were  taken  anterior  to  the  suit  for  the 
purpose  of  enhancing  the  rent,  the  contention  of  the  defendants 
was  this : — '^  True^  you  are  entitled  as  zemindar  to  a  proportion- 
ate share  of  the  existing  rent  of  this  talook,  but  you  are  not 
entitled  to  enhance  that  rent''  Therefore,  it  appears  to  their 
Lordships  that  this  is  not  a  case  to  which  the  statute  of 
limitations  could  fairly  or  properly  be  applied. 

That  disposes  of  the  points  which  were  really  the  grounds 
of  defence  taken  in  the  Courts  in  India.  It  was,  however, 
strenuously  argued  that  the  suit  ought  to  fail,  because  it  is  a  suit 
for  a  mere  declaratory  decree  seeking  no  consequential  relief. 
And  the  objection,  as  their  Lordships  gather,  which  was  so  taken 
at  the  bar  was  two-fold :  first,  that  no  such  suit  would  lie  unless 
some  consequential  relief  could  be  granted  as  ancillary  to  it ; 
and,  secondly,  that  to  entertain  such  a  suit  is  a  matter  of  discre- 
tion in  the  Court,  and  that  the  Court  had  in  this  instance 
exercised  its  discretion  unsoundly. 

Now,  with  respect  to  the  last  of  these  objections,  it  might  be 
sufficient  to  say  that,  if  the  High  Court  has  exercised  its  discre- 
tion in  a  matter  wherein  the  law  gives  it  a  discretion,  their 
Lordships  would  not  upon  light  ground  interfere  with  the 
exercise  of  that  discretion.  Nor  assuming  that  there  was  a 
discretion  to  entertain  the  suit,  do  their  Lordships  think  that  in 
this  case  it  was  unsoundly  exercised  ?  The  respondent  in  his 
last  suit  for  enhancement  had  been  turned  round  on  the  ground 
that  het  had  not  any  zemindari  right  in  these  villages,  and  he 
naturally  came  into  the  Civil  Court  in  order  to  have  that  right 
ascertained  and  declared.  And  if  his  suit  had  been  dismissed 
after  the  parties  had  joined  in  the  issues  in  which  they  did  join, 
the  decree  would  have  been  a  bar  to  his  right  to  recover  even 
his  proportionate  share  of  the  rent  of  the  Bs.  49. 

Their  Lordships  have  now  to  consider  the  first  objection. 

It  must  be  assumed  that  there  must  be  cases  in  which  a  merely 
declaratory  decree  may  be  made  without  granting  any  conse- 
quential relief,  or  in  which  the  party  does  not  actually  seek  for 
consequential  relief  in  the  particular  suit;  otherwise  the  Idth 
section  of  the  Code  of  Civil  Procedure  would  have  no  operation 
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at  all.  What  their  Lordships  understand  to  have  been  decided  in 
India  on  tliis  article  of  the  Code,  and  in  the  Court  of  Chancery 
upon  the  analogous  provision  of  the  English  statute  is  that  the 
Court  must  see  that  the  declaration  of  right  may  be  the  found- 
ation of  relief  to  be  got  somewhere.  And  their  Lordships  are  of 
opinion  that  that  condition  is  sufficiently  answered  in  the  present 
case^  even  if  it  be  assumed  that  no  other  consequential  relief 
was  in  the  mind  of  the  party^  or  was  sought  by  him,  than  the 
right  to  try  his  claim  to  enhance  in  the  other  forum  in  which  he 
is  now  compelled  by  statute  to  bring  an  enhancement  suit  It 
was  a  necessary  preliminary  to  such  a  suit  that  he  should 
establish  his  right  to  a  share  in  the  zemindari  title. 

Therefore  upon  both  grounds  it  appeared  to  their  Lordships 
yesterday  on  the  close  of  the  appellant's  oase  that  he  had  failed 
to  show  any  reason  for  disturbing  the  decision  of  the  High 
Court  in  the  first  suit,  and  that  the  decree  which  was  the 
subject  of  this  appeal  ought  to  be  affirmed. 

Now  it  is  not  unimportant  with  reference  to  the  second  appeal 
to  see  what  that  decree  was.  It  is  in  these  words : — "  It  is 
ordered  and  decreed  by  the  said  Court  that  this  appeal  be  decreed, 
and  the  decree  of  the  lower  Court  be  reversed.  And  it  is 
declared  that  the  22  villages  in  the  suit  comprise  a  tenure 
situated  within,  and  being  part  of,  and  paying  a  rent  of  Bs.  49 
to  the  proprietors  of  the  zemiodari  No.  10  on  the  tauji  of  the 
Collector  of  Mymensing  comprising  As.  6-1-1-1  of  Pergunna 
Atteeah.  And  it  is  further  declared  that  plaintiff  is  a  proprietor 
of  7  annas  out  of  15  annas  of  that  zemindari,  and  that  as  proprietor 
he  is  entitled  to  a  share  of  therent  of  this  tenure  in  proportion  to  his 
interest  in  the  estate."  It  seems  to  their  Lordships  impossible  for 
the  appellant  who  was  the  plaintiff  in  the  second  suit  to  go  behind 
that  decree,  and  to  say  that  the  22  villages  did  not  constitute 
a  tenure  within  the  zemindari,  on  which  a  gross  rent  of  Rs.  49 

was  reserved  to  the  zemindars. 

Having  got  this  decree  the  Ehajeh  proceeded  to  bring  his 
suit  for  enhancement  against  Zamoorudoonissa  Begum,  as  the 
holder  of  the  tenure.  Among  the  issues  settled  in  that  suit, 
there  were  these :— 1st.  Whether  the  notice  had  specified  the 
particulars  required  by  law  to  be  specified^  and  whether  it  had 
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been  duly  served  ?  And  the  2nd,  vhich  was  the  material  one, 
is  in  these  words : — ''  Are  the  villages  in  question  liable  to 
enhancement  of  rent  as  stated  by  the  plaintiff,  or  fit  to  be 
exempted  from  increased  assessment,  being  held  by  defendant 
at  a  fixed  rate  in  perpetuity  under  a  likhan  granted  by  the 
former  zemindar."  The  notice,  it  was  admitted,  was  a  notice 
which  was  necessarily  given  under  the  13th  section  of  Act  X 
of  1859.  In  the  view  their  Lordships  have  taken  of  the  second 
issue  it  is  not  necessary  for  them  to  consider  whether  that 
notice  was  sufficient  The  Deputy  Collector,  who  tried  the  case 
in  the  first  instance,  considered  that  it  was  sufficient.  Some 
doubt  was  thrown  upon  that  by  Phear,  J.,  in  the  High 
Court.  He  seems  to  have  considered  it  insufficient;  but  their 
Lordships  think  it  will  be  far  more  satisfactory  to  decide  this 
case  upon  its  merits,  and  the  question  raised  by  the  second 
issue,  viz.  J  whether  the  rent  is  enhanceable  or  not,  in  a  suit 
regularly  framed. 

The  foundation  of  the  tenant's  title  was  the  kahinama; 
and  the  transaction  upon  the  face  of  the  habinama  was  a 
transfer  of  the  22  villages  included  in  it  to  Shumsoo- 
nissa  in  satisfaction  of  the  one-third  of  her  agreed  dower. 
It  did  not  reserve  any  rent  whatever.  It  did  not  make  any 
mention  of  or  provision  for  the  paymept  of  the  Government 
revenue  payable  in  respect  of  those  particular  Tillages ;  and 
though  it  did  not  contain  any  words  of  inheritance  in  the  strict 
sense  of  the  term,  it  did  not  contain  any  express  direction  that 
the  enjoyment  of  the  villages  granted  should  be  limited  to  any 
particular  time.  The  nature  of  the  transaction  affords  strong 
ground  for  the  conclusion  that  the  villages  were  intended  to  be 
made  over  absolutely,  and  for  all  time  ;  because  the  woman  was 
entitled  to  the  third  of  her  dower  absolutely.  She  might  have 
disposed  of  that  as  she  pleased ;  and  when,  in  lieu  of  that  she 
took  a  grant  of  the  villages,  the  presumption  is  that  she  was 
intended  to  take  an  absolute  interest.  Again,  the  hereditary 
nature  of  her  interest  seems  to  be  almost  put  beyond  a  doubt 
by  the  decree  in  the  first  suit,  which  is  the  foundation  of  the 
Khajeh's  title,  because  when  she  died,  her  heir,  who  was  appointed 
to  carry  on   the   suit  in  her  place^  did  so,   and  the  decree 
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contains  a  direction  concerning  these  villages^  notwithstanding 
her  demise^  which  implies  the  existence  of  the  tenure.  Nor 
does  the  hereditary  character  of  the  tenure  seem  to  have 
been  disputed  up  to  the  present  time.  It  may  seem  strange 
that  no  provision  was  made  expressly  in  the  instrument  for 
the  payment  of  the  Government  revenue.  But  the  zemindar 
may  have  been  willing  to  take  the  whole  of  the  Government 
revenue  upon  himself;  and  his  doing  this  may  have  been 
an  element  in  the  settlement  of  the  terms  upon  which  the 
third  of  the  dower  was  to  be  given  up.  Of  course,  such  a 
transaction  might  be  impeached  by  a  purchaser  of  the  zemin- 
dari  for  arrears  of  Government  revenue.  But  it  is  never- 
theless good  against  all  who  claim  title  under  Fyz  Ali  Khan. 
Nor  can  the  fact  that  the  instrument  is  silelit  concerning  the 
payment  of  the  Government  revenue  affect  the  questions 
raised  by  this  appeal ;  because,  even  if  the  grant  be  taken  to  be 
a  grant  of  the  villages 'subject  to  the  payment  of  the  Govern- 
ment revenue,  and  the  zemindar  may  have  paid  the  Government 
revenue  on  account  of  the  tenant,  his  right  to  recover  what 
he  has  so  paid  could  not  enter  into  a  suit  for  enhancement  of 
rent,  but  would  be  a  matter  for  which  he  must  seek  his  remedy  in 
a  Civil  Court. 

The  question  of  the  ikrarnama  is  now  to  be  considered.  Their 
Lordships  find  that  the  validity  of  this  instrument  has  been 
affirmed  by  the  concurrent  judgment  of  both  the  Indian  Courts. 
They  do  not  deny  that  there  may  be  circumstances  which  throw 
some  suspicion  upon  it,  or  that  it  is  a  document  which  has  not 
satisfied  all  the  officers  before  whom  it  appears  to  have  been 
produced ;  but  upon  the  whole  they  can  see  no  sufficient  grounds 
for  disturbing  the  finding  of  the  Courts  below.  The  plaintiff 
cannot  be  heard  to  say  that  there  was  not  a  substitution  of  three 
villages  for  three  of  those  included  in  the  kabinama;  or 
that  the  22  villages  were  not  afterwards  held  as  a  sub-tenure 
on  which  a  rent  was  reserved.  He  comes  into  the  Court,  having 
got  a  declaration  in  the  other  suit  that  such  was  the  fact,  and 
alleging  that  by  reason  of  it  the  relation  of  landlord  and  tenant 
subsisted  between  him  and  the  defendant,  and  he  fails  to  show 
by  what  means  other  than  the  ikrarnama  the  substitution  of  the 
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villages  and  the  creation  of  the  tenure  took  place.  There- 
fore, it  seems  to  their  Lordships  that  thej  must  accept  the 
ikrarnama  as  established,  and  act  upon  it  accordingly.  If  they 
do  that,  it  appears  to  them  that,  inasmuch  as  the  ikrarnama 
declares  the  rent  to  be  permanent,  the  case  for  enhancement 
altogether  fails,  and  that  the  decree  of  the  Indian  Courts  in  the 
second  suit  ought  also  to  be  affirmed* 

The  result  will  be  that  their  Lordships  will  humbly  advise 
Her  Majesty  to  affirm  both  the  decrees  under  appeal,  and  to 
dismiss  each  appeal  with  costs. 

Appeals  dismissed. 

Agent  for  appellant  in  the  first,  and  respondent  in  the  second, 
appeal:  Mr.  Oehme. 

Agents  for  respondent  in  the  first,  and  appellant  in  the  second, 
appeal :  Messrs.  J.  jS^.  and  A.  P.  Judge. 
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Before  Sir  R,  Couch^  Kt^  Chief  Jtutice,  and  Mr,  Justice  Marihy. 

Ih  thb  MAtTBB  OP  THB  LAND  ACQUISITION  ACT  (X  op  1870). 
HEYSHAM  V,  BHOLANATH  MULLICK. 
BHOLANATH  MULLICK  ».  HEYSHAM. 

Land  Acquisition  Act  (X  of  1870J,  ss,  30,  ZS-^ Appeal-- Difference  of 
Opinion  between  Judge  and  Assessors — Compensation — Evidence,  taking 
down—Act  VIII  of  1859  ,  *.  172. 

Under  s.  80,  Act  X  of  1870,  an  appeal  lies  from  the  decision  of  the  Judge 
where  he  difiers  firom  the  Assessors,  whether  the  Assessors  agree  with  one 
another  or  not. 

These  were  appeals  under  the  Land  Acquisition  Act  (X  of 
1870)  from  the  decision  of  N.  H.  Thomson,  Esq.,  one  of  the 
Judges  of  the  Small  Cause  Court,  Calcutta,  who  had  been 
appointed  to  hear  cases  under  the  Act 
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•  The  Justices  had  ordered  certain  land  to  be  taken  for  the        1872 
purpose  of  makins^    a    municipal  market^  and  the    Collector,      ^!I™" 

*         *  or'  '       HATTER  OF 

Mr.  Hey  sham,  issued  a  notice,  under  s.  9  of  the  Land  Acquisition    thb  Land 

'*  ^  '^  ^        ^  ^  Acquisition 

Act,  to  all  the  persons  claiming  compensation  in  respect  of  the        ^^^ 
land  proposed  to  be  taken.     Six  claimants  appeared,  and  of    Heybham 
them  four  accepted  the  amount  of  compensation  tendered  them.  Bholanath 
The  other  two  claimants,  of  whom  Bholanath  MuUick  was  one,        — 
refused  to  accept  the  amount  offered,  and  their  claims  were     mihIick" 
referred  by  the   Collector,  under  s.    15   of  the   Act,  for  the    hkysham. 
determination  of  the  Court 

The  amount  of  compensation  tendered  by  the  Collector  was 
Bs.  71,512-6-4. 

The  following  was  the  substance  of  the  Assessors'  opinion  : — 

Mr.  Clarke  considered  the  mode  adopted  by  the  Collector  in 
valuing  the  land,  supposing  it  to  be  fairly  occupied,  and  yielding 
as  much  as  under  ordinary  circumstances  it  could  be  expected 
to  yield,  viz.^  by  awarding  a  sum  which  invested  in  Government 
securities  would  yield  equal  revenue,  was  a  method  of  awarding  ^ 

compensation  to  the  owner,  not  only  just,  but  liberal ;  that  the 
sum  which  the  owner  was  deriving  as  rent  from  the  land,  viz.^ 
Bs.  424  a  month,  was  a  correct  basis  for  estimating  the  market 
value  of  the  land ;  that,  on  the  evidence,  there  was  no  ground  for 
believing  that,  under  the  present  circumstances,  the  land  could 
reasonably  be  expected  to  yield  more ;  that  the  evidence 
established  that  14  years'  purchase  was  the  ordinary  market  price 
of  land  in  Calcutta,  and  in  some  instances  less  had  been  given ; 
and  that  looking  at  the  price  which  was  shown  to  have  been 
paid  by  private  individuals  for  land  in  the  immediate  neighbour- 
hood, he  estimated  the  gross  annual  value  of  the  land  at 
Bs.  5,088.  From  this  he  deducted  12  per  cent,  for  taxes  and 
collection  charges,  c^tr.,  Bs.  710,  leaving  a  net  annual  value  of 
Bs.  4,378,  and  allowing  16  years'  purchase,  awarded  the 
claimant  a  sum  of  Bs.  70,048. 

Baboo  Jodoolall  Mullick  estimated  the  value  of  the  land  with 
reference  to  the  probable  rental  which  would  be  derived  if  the 
whole  land  was  let  out,  allowing  for  space,  for  openings,  and  for 
by-ways.  He  thought  that  one-sixth  was  sufficient  to  allow  for 
lanes  and  by-ways;  that  the  evidence  showed  that  the  land  had 
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1872        been  let  on  an  ayerage  at  Bs.  3-8  a  kata  a  month,  which, 
MATmow   ^^^  deducting  12  per  cent,  would,  at  16  years'  purchase,  give 

AoQuwiTiw  ^^  ^^^  P^  ^^^ »  ^^^^  ^^  deduction  for  lanes  and  openings 
^«        would  leave  the  price  per  hata  at  about  Ss.  500 ;  that  Bs.  60 

HitTSHAx    per  kata  should  be  deducted  for  the  land  occupied  by  the  filled- 

Bholanath   up  tank.     He  awarded  accordingly  Bs*  1,47,000  as  the  market 
—        value  of  the  land. 
HuLLicK         Mr.  Thomson  thought  that  the  estimate  proposed  by  Baboo 

HBTaBAM,  Jodoolall  MuUick  was  considerably  in  excess  of,  and  that  of 
Mr.  Clarke  somewhat  less  than,  what  appeared  from  the 
evidence  to  be  the  market  value  of  the  land ;  that  the  valuation 
of  the  Collector  was  also  too  small ;  that  there  was  ground  for 
believing  that,  if  fully  let,  the  land  might  reasonably  be 
expected  to  yield  about  one-sixth  more  than  its  present  rental ; 
that  on  this  basis,  and  after  deducting  12  per  cent,  for  taxes 
and  collection,  the  net  annual  value  of  the  land  would 
amount  to  Bs.  5,232  ;  that,  allowing  on  the  evidence  18  years' 
0  purchase,  the  price  to  be  given  would  be  Bs.  94,176,  or 
about  Bs.  320  per  kata.  He  awarded  the  claimant  under 
cl.  1,  s.  24,  Act  X  of  1870,  Bs.  94,176  aa  the  market  value 
of  the  land  in  question,  and  a  further  sum  of  Bs.  14,125  under 
8.  42,  being  15  per  cent,  on  the  amount  awarded  in  consideration' 
of  the  compulsory  nature  of  the  acquisition.  The  Judge's  total 
award  was  Bs.  1,08,801,  with  interest  as  provided  by  s.  42  at  6 
per  cent,  per  annum  from  the  date  when  possession  of  the  land 
was  taken.     He  allowed  Bs.  1,492-2-5  to  the  claimant  for  costs, 

and  Bs.  300  to  each  of  the  Assessors  for  their  services. 

• 

The  Advocate- General  (Mr.  Graham)  and  Mr.  Lowe  for  the 
appellant  in  the  first,  and  respondent  in  the  second,  appeal. 

Mr.  Woodroffe  and  Mr.  Marindin  for  the  respondent  in  the 
first,  and  the  appellant  in  the  second,  appeal. 

Mr.  Woodroffe  in  the  first  appeal  took  a  preliminary  objection 
that  no  appeal  would  lie  in  this  case.  The  right  of  appeal  is 
given  by  s.  35,  Act  X  of  1870,  and  it  is  submitted  that  that 
section  only  applies  to  a  case  where  the  Judge  has  differed  from 
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the  Assessors  as  to  the  amount  of  compensation,  and  the  Assessors 
have  agreed,  and  not  to  a  case  like  the  present  where  the  Judge 
has  differed  from  both  the  Assessors  as  to  the  amount  of  compen- 
sation, and  the  Assessors  have  differed  from  ^ach  other. 
Another  objection  was  taken  that  the  evidence  had  not  been 
taken  down  by  the  Judge  in  inriting  as  provided  by  s.  172, 
Act  YIII  of  1859,  which  is  made  applicable  to  the  procedure 
under  Act  X  of  1870,  and  therefore  could  not  be  made  use  of  on 
appeal.  The  cases  of  In  the  Matter  of  Adjudiaprasad  (1)  and 
In  re  Lakmidas  Hauzrqj  (2)  were  referred  to. 

Mr.  Marindin  on  the  same  side. 

The  Advocate^Generaly  contra. — The  words  of  the  Act  are 
clear.  If  there  was  a  difference  of  opinion  as  to  the  amount  of 
compensation  between  the  Judge  and  Assessors,  and  in  this  case 
there  was,  an  appeal  would  lie ;  see  s.  30.  If  the  Legislature 
had  wished  to  take  away  the  right  of  appeal  in  such  a  case  as 
this,  they  would  have  said  so  in  express  terms.  S.  172,  Act  VIII 
of  1859,  has  been  followed  in  this  case.  The  Judge's  notes  of 
the  evidence  form  part  of  the  record  in  the  case.  The  case  of 
In  the  Matter  of  Adjudiaprasad  (1)  was  an  appeal  under  the 
Insolvent  Act,  and  was  a  case  governed  by  a  special  Act,  which 
contained  strict  provisions  as  to  evidence  (3).  The  respondent 
has  himself  appealed.  [An  agreement  was  come  to  at  the 
suggestion  of  Couch,  C.  J.,  that  the  evidence  taken  down  at  the 
tnal  by  the  attorney  for  the  respondent,  to  be  supplemented  or 
corrected  by  the  Judge's  notes,  should  be  taken  as  the  evidence 
in  the  case.]  * 

Mr.  Lowe  on  the  same  side. 

Mr.   Woodroffe  in  reply. 

The  judgment  of  the  Court  (on  the  preliminary  point)  was 
delivered  by 

Couch,  C.J. — The  case  of  two  Assessors  differing  as  ^to  the 
amount  of  the  compensation,   and  the  Judge    entertaining  a 
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(1)  7  B.  L.  R.,  74. 

(2)  5  Bom.  II.  C,  0.  C,  63. 


(3)  See  Insolvent  Act  (U  &  12  Vict, 
c.  21),  8.  73. 


234  BENGAL  LAW  REPORTS.  [VOL.  XL 

1872 different  opiuion  as  to  the  amount  of  the  compensation^  is  quite 

In  the      as  likely,  if  not  more  likely,   to   arise,  than  the  case  of  the 

MATTKK  OP  •' 

THB  Land    Asscssors  differing  from  each  other^  and  the  Judge  agreeing  with 

Act.       one  of  them.     Certainly,  unless  the  language  of  this  Act  was 

Hktsiiam    Tery  clear  in  excluding  such  a  case  as  that,  I  should  not  come 

Bholanath  to  the  conclusion  that  the  section  did  not  apply  to  it.     Now  the 

uLLicK.    ^^^^  sections,  29  and  30,  appear  to  be  intended  to  embrace  all  the 

^MuLLic™  different  cases  which  would  arise.     S.  29  provides : — "  In  case 

Hetsham     *''®  Judge  and  one  or  both  of  the  Assessors  agree  as  to  the 

amount  of  compensation,  their  decision  thereon  shall  be  final." 

The  other  section  appears  to  provide  for  cases  where  the  decision 

of  the  Judge  should  prevail.     If  we  were  to  adopt  what  has 

been  contended  for  by  the  respondent  that  this  section  and  ^  35 

do  not  apply  where  the  Assessors  do  not  agree,  and  there  is  only 

a  difference  of  opinion  between  the  Judge  and  both  the  Assessors, 

there  would  clearly  be  in  this  Act  no  direction  as  to  what  is 

to  be  done  in  that  case.     I  think  the  Act  should  be  read  as 

meaning  a  difference  of.  opinion  between  the  Judge  and  the 

Assesssors,  whether  the  Assessors  agree  with  each  other  or  not. 

The  ss.  29  and  30  so  read  will  include  all  the  different  cases 

which  can  arise.     Unless  the  language  of  the  Act  were  very 

clear,  I  should  not  be  disposed  to  put  such  a  construction  on  it 

as  to  deprive  the  parties  of  the  right  of  appeal  when  the  Judge 

did  not  agree  with  the  Assessors,  and  the  latter  did  not  agree 

with  each  other.     In  my  opinion  there  is  as  much  reason  for 

giving  an  appeal  when  the  Judge  differs  from  the  Assessors 

when  they  differ  from  each  other,  as  when  they  agree.     I  take 

the  Act  to  lAean  that  the  award  shall  not  be  final  whenever  there 

is  a  difference  of  opinion  between  the  Judge  and  the  Assessors. 

For  these  reasons  I  think  an  appeal  does  lie  in  this  case. 

The  appeal  was  then  argued  on  the  merits,  and  the  following 
judgment  was  delivered  by 

Couch,  C.J. — This  case  comes  before  us  under  the  provisions 
of  the  Land  Acquisition  Act,  1870,  in  consequence  of  the  Judge 
of  the  Small  Cause  Court  having  differred  from  the  Assessors 
as  to  the  amount  of  compensation  to  be  awarded,  and  both 
parties  have  appealed  from  the  decision  of  the  learned  Judge. 
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W^  have  considered  the  matter   and   the   opinions  of  the 5?!? 

learned  Judge  and  both  Assessors.  maJtk"  of 

One  of  the  Assessors,  Mr.  Clarke,  in  giving  his  opinion,  takes  ^"«  ^^^*^ 

the  present  rent  as  a  correct  basis  for  estimating  the  value  of  act. 

the  land,  and  gives  16  years'  purchase  after  deducting  12  per  Hkysham 

cent,  for  taxes  and  collection  charges.     He  takes  the  rent  at  Buolanatii 

Rs.  424,  which,  according  to  the  evidence,  is  produced  by  one-  — 

half  of  the  land  which  is  the  subject  of  compensation.     Baboo  mullick 

Jodoolall  Mullick,  the  other  Assessor,  estimates  the  value  of  heysham. 
the  land  upon  the  probable  rental  if  the  whole  was  let,  allowing 
one-sixth  for  lanes  and  by-ways,  and  deducts  the  12  per  cent., 
and  gives  16  years'  purchase  on  the  amount  of  the  rental  after 
the  deduction.  He  also  deducts  Bs.  50  per  kata  for  100  feet  by 
120  feet,  which  he  considers  to  be  the    extent    of  the   land 

a 

occupied  by  the  fiUed-up  tank.  Both  the  Assessors  take  the  rent 
at  Bs.  424.  We  think  that  shows  that  they  understood  the 
witnesses  who  were  called  as  proving,  although  there  was  some 
discrepancy,  that  that  was  the  gross  reiptal,  and  that  taxes  and 
the  cost  of  collection  ought  to  be  deducted  from  that  amount. 
It  is  also  to  be  mentioned  that  Jodoolall  Mullick,  the  Assessor 
whose  opinion  is  very  favorable  to  the  claimant,  and  who  is 
disposed  to  allow  him  all  that  he  could  possibly  be  entitled  to, 
takes  no  notice  of  the  salamL  And  as  that  does  not  appear  iu 
the  books  of  the  claimant,  we  think  the  Assessors  were  right  in 
disallowing  it,  and  we  ought  not  to  take  it  into  consideration. 
The  learned  Judge  of  the  Small  Cause  Court  takes  another 
view  of  the  mode  in  which  the  amount  of  compensation  ought  to 
be  assessed.  He  takes  the  present  rent  of  one-half  of  the  land, 
and  adds  one-sixth,  which  is  equivalent  to  the  rental  of  one- 
twelfth  more  of  the  property  let  at  the  same  rate.  In  fact,  he 
treats  the  matter  as  if  the  value  of  the  land  was  to  be  calculated 
on  the  supposition  that  seven-twelfths  only  of  it  would  constantly 
be  let  at  the  same  rate  as  the  half  which  is  now  let.  He,  in  like 
manner,  deducts  12  per  cent,  for  taxes  and  collection  charges, 
evidently  sharing  in  the  view  of  the  Assessors  that  that  amount 
ought  to  be  deducted  from  the  rent  of  Bs.  424.  But  he  goes 
beyond  Jodoolall  Mullick  with  respect  to  the  number  of  years' 
purchase,  and  gives  18  years.     Now,  with  regard  to  that,  we 
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1872  think  that  the  learned  Judge  has  gone  too  far.  Heralall*  Seal, 
^  ™"^„  one  of  the  witnesses  for  the  claimant,  although  in  his  examination- 
THK  Land    in-chief  he  put  it  as  high  as  18  years,  says  in  cross-examination 

Acquisition  *  ^  j  ^      j 

^cT-        that  at  an  average  rate  the  land  could  have  been  bought  at  14 
iiRYsnAK    or  15  years'  purchase.    We  think,  on  the  evidence,  that  16 
BiioLANATa  years*  purchase  would  be  a  fair  allowance.     But  in  saying  that 
— 1   '    16  years'  purchase  is  a  fair  allowance  in  this  case,  we  must  not 
MuixicK     be  understood  as  laying  that  down  as  a  rule  in  oases  of  this  kind.  j 

Hbtbham.  Bvery  case  must  depend  on  its  own  circumstances,  on  the 
evidence  given  and  the  nature  of  the  property.  The  number  of 
years'  purchase  .which  it  would  be  right  to  allow  with  regard 
to  one  sort  of  property,  might  not  be  a  fair  allowance  for  other 
kinds  of  property,  and  we  wish  to  guard  ourselves  against  being 
understood  as  laying  down  any  rule  as  to  the  number  of  years' 
purchase  which  ought  to  be  allowed.  On  the  evidence,  we  think 
that  16  years'  purchase  is  sufficient  to  allow  in  the  present  case. 
The  other  question  which  has  to  be  considered  is  as  to  the 
deduction  which  should  b^  made  from  the  total  quantity  of  land 
for  what  may  be  supposed  to  be  generally  unlet,  and  what  would 
be  required  for  lanes  and  by-ways.  Mr.  Rowe,  one  of  the 
witnesses  for  the  Justices,  says  that  in  tenanted  lands  about 
one-third  is  usually  taken  up  by  lanes  and  vacant  lands,  and  it 
seems  to  us  that  the  allowance  of  the  learned  Judge  of  the 
Small  Cause  Court  for  the  land  which  may  be  expected  to 
yield  a  rent  is  not  sufficient.  He  has  allowed  too  little,  as 
Jodoolall  Mullick  has  allowed  too  much;  Jodoolall  Mullick 
having  deducted  for  only  lanes  and  by-ways.  We  are  of 
opinion  that  two-thirds  of  the  land  might  reasonably  be 
expected  to  be  let  upon  an  average  number  of  years,  although 
half  only  is  now  let ;  and  in  estimating  the  amount  of  compen- 
sation to  be  allowed,  we  think  it  right  to  take  two-thirds  of  the 
land  as  let,  and  as  the  part  unlet  would  probably  be  the  worst 
part  of  the  land,  the  two-thirds  may  fairly  be  expected  to 
produce  a  rental  at  the  same  rate  as  the  half  now  produces. 

Applying  these  principles  to  the  case,  the  result  is  this ;  the 
present  rental  of  half  the  land  is  Rs.  424  a  month.  If  to  that 
we  add  one-third,  which  is  equivalent  to  one-sixth  of  the  whole 
land,  we  get  the  rental  of  two-thirds  of  the  whole.     That  sum  is 


Heysham. 
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Rs.  141-3-3,  making  a  total  of  Rs.  665-3-3  as  the  monthly  rental        1878 
of  the  land.     That  makes  an  annual  rental  of  Rs.  6,783-9-6,      i^thb 

MATTBR  OF 

being  little  short  of  Rs.  6,784.     Deducting  from  that  12  per    thb  Land 
cent,  for  taxes  and  collection  charges  amounting  to  Rs.  814-0-7,  we        aot. 
have  Rs.  5,969-8-9,  which  at  16  years'  purchase  is  Rs.  95,518-2-4,     Heysham 
and  that  is  the  amount  of  compensation  which  we  think  ought    Bholanath 
to  be  awarded,  to  that  the  15  per  cent,  is  added,  the  amount  is     ^^^^ 
Rs.  1,09,845-9-7,  which  is  the  sum  we  consider  ought  to  be  ^MD^^^'J^r 
ai^^arded.  _   «^- 

In  the  Court  below  Rs.  1,492-2-5  was  allowed  to  the  claimant 
as  costi3,  and  to  each  of  the  Assessors  Rs.  300.  As  we  in  fact 
give  to  the  claimant  more  than  the  learned  Judge  gave,  it  is 
equally  proper  that  he  should  have  his  costs.  I  do  not  know 
whether  under  the  Act  it  is  necessary  for  us  to  make  any  order 
about  those  costs,  but  in  case  of  any  doubt  we  confirm  the 
allowance  of  costs.  With  regard  to  the  costs  of  the  appeal,  we, 
think  the  parties  should  pay  their  own  costs. 

Attorneys  for  Mr.  Heysham :  Messrs.  Berners  §•  Co. 
Attorneys  for  Bholanath  MuUick :  Messrs.  Trotman  Sf  Co. 
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Before  Mr,  Justice  Markby  and  Mr,  Justice  BircK 

BRLNDABUN    CHUNDER    ROY   (Plaintifp)   v,   TARACHAND  I873 

BUNDOPADHYA  (Dependant).*  May  13. 


Act  VIII  of  1859,  *.  230— PoMeMton— TiYfc— Zfwtto/Mm. 

The  defendant  purchased  in  1856  from  the  Official  Aseignee  certain  property 
belonging  to  one  D,  In  1867,  he  brought  a  suit  against  the  heirs  of  D  for 
possession  of  the  property  purchased;  he  obtained  a  decree  in  May  1869,  under 
which  be  obtained  possession  in  May  1870.  In  June  1870,  the  plaintiff  filed  a 
petition  under  s.  230,  Act  VIII  of  1859,  alleging  that  he  had  purchased 
the  property  claimed  from  the  heirs  of  D  in  1864,  and  had  been  in  possession 
nntil  he  was  ousted  by  the  defendant,  and  that  he  was  not  a  party  to  the  suit 

♦  Special  Appeal,  No.  1198  of  1872,  from  a  decree  of  the  Officiating  Judge 
of  East  Burdwan,  dated  the  29th  May  1872,  affirming  a  decree  of  the 
Subordinate  Judge  of  that  district,  dated  the  30th  September  1871. 

31 
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1873         brought  bj  the  defendant  in  1867.    Heid  that  the  title  of  the  defendant  wm 

Brixdabun    barred,  more  than  12  years  having  elapsed  from  the  date  of  his  purchase,  and 

Chdndbk  Boy  ^^^^  ^^^q  plain tifi  was  entitled  on  mere  proof  of  bond  Jide  possession  and  that 

Tarachahd    he  was  not  a  party  to  the  suit  by  the  defendant  in  1867,  to  put  the  defendant 

oHYA.         ^  proof  of  his  own  title,  and  on  the  defendant's  failing  to  prove  his  title,  to 

be  restored  to  possession. 

Baboos  Romesh  Chunder  Mitter  and  Rashbehary  Ghose  for 
the  appellant. 

The  Advocate^Genernl,  offg.  (Mr.  Paul)y  Baboos  Kallyprosonno 
Dutt  and  Tarrucknath  Sein  for  the  respondent. 

The  facts  and  arguments  are  sufficieDtly  stated  in  the 
judgments : — 

Markbt,  J. — The  facts  of  this  case  as  stated  to  us  are^  that 
one  Dad  Ally^.  who  was  then  owner  of  certain  immoveable 
property,  became  insolvent  in  the  year  1853. 

The  property  now  in  suit  was  sold,  together  with  several 
other  properties,  by  the  Official  of  Assignee,  to  one  Tarachand, 
the  defendant,  in  the  year  1856. 

In  the  year  1867,  Tarachand  commenced  a  suit  to  obtain 
possession  under  his  purchase  of  this  and  the  other  properties. 
The  suit  was  instituted  against  the  heirs  of  Dad  Ally ;  but 
several  other  persons  applied  to  be  made  defendants  in  this 
suit,  claiming  various  portions  of  the  property  under  different 
titles.  On  the  14th  May  1869,  Tarachand  obtained  a  final 
decree,  which  included  the  property  now  in  suit.  On  the  19th 
May  1870,  Tarachand,  in  execution  of  his  decree,  took  possession 
of  this  property. 

On  the  16th  June  1870,  the  plaintiff  presented  a  petition  und^r 
8.  230  of  the  Code  of  Civil  Procedure,  alleging  that  he 
was  in  bond  fide  possession  of  that  portion  of  the  property  to 
which  the  present  suit  relates  ;  and  that  he  was  not  a  party  to  the 
suit  in  which  the  former  decree  was  passed.  Accordingly  his 
application  was,  as  the  Code  directs,  registered  and  numbered 
as  a  suit. 

The  plaintiff  has  now  proved  that,  in  execution  of  a  decree 
passed  in  the  year  1852  against  Dad  Ally,  execution  was  taken 


DUYA. 


VOL.  XI.]  HIGH  COURT.  239 

out  after  Dad   Ally's   dea(h^  under  a.   210,  against  the  heirs       1878 
of  Dad   Ally,  and  that  the  property  he  now  claims  was  sold  in  chumdbr^Roy 
execution  of  that  decree  in  the  year  1864  :  at  that  time  the  heirs  „      ^• 
of  Dad  Ally  were  in  possession.     The  plaintiff  took   possession    ^^J^f*^" 
under  his  purchase,  when  exactly  is  not  stated,  but  at  some 
time  prior  to   1867.     He  was  not  made  a  party  to  the  suit 
brought  by  the  defendant  in  1867.     The  District  Judge  thinks 
that  the  execution-creditors,  when  they  took  these  proceedings  in 
execution,  must  have  known  that  Dad   Ally's  heirs  were  not 
entitled   to  the   property ;  but  he  says  that  it  was  stated  on 
behalf  of  the  defendant  that   no  collusion  or  complicity  was 
charged  against  the  plaintiff. 

Both  the  lower  Courts  have  dismissed  the  suit. 

The  plaintiff  appeals  and  raises  two  contentions :  first,  that 
the  title  of  the  defendant  Tarachand  was  extinfi:uished  in  favor 
of  himself  as  soon  as  the  twelve  years  from  the  date  of  his  purchase 
had  elapsed,  and  that  he  has,  therefore,  proved  his  title; 
secondly,  that  under  s.  230  he  ought  to  be  restored  to 
possession,  even  without  proof  of  title,  upon  proof  that  he  was 
hon&fide  in  possession,  and  that  he  was  not  a  party  to  the  suit. 

The  second  point  is,  I  think,  stated  too  broadly.  I  am  not 
prepared  to  say  that,  under  s.  230,  a  party,  who  has  been 
dispossessed  in  execution  of  a  decree  to  which  he  is  not  a  party, 
can,  on  mere  proof  of  bondjide  possession,  claim  to  be  restored^ 
But  I  think  he  can,  on  mere  proof  of  bond  fide  possession,  call 
upon  the  defendant  to  prove  his  title,  and  that  I  understand  to 
be  the  result  of  the  judgment  of  the  Chief  Justice  in  Radha 
Pyari Debi  Chowdhrain  v.  Nabin  Chandra  Chowdhry(l), 

The  question,  therefore,  arises,  has  the  defendant  proved  his 
title  ?  I  think  he  has  not.  It  seems  to  me  that  we  cannot  hold 
that  he  has  done  so  without  impugning  doctrines  that  have  been 
already  clearly  laid  down  in  this  Court  and  in  the  Privy  Coun- 
cil. It  has  been  laid  down  by  the  Privy  Council,  in  the  case  of 
"  GungaGobindMundulv.  The  Collector  of  the  24,^Pergunnahs{2\ 
that  "  the  law  has  established  a  limitation  of  twelve  years ; 
after  that  time  it  declares  not  simply  that  the  remedy  is  barredy 

(1)  5  B.  L.  K.,  708.  (2)  1 1  Moore^fl  I.  A.,  315 ;  see  360  &  363. 
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1878        but  that  the  title  is  extinct  in  favoj  of  the  poBsessor."    And 
Bkindab^    in  an  earlier  passive  they  say  that  the  right  to  ^'aue  for 
v-  dispo8Be88ion  belongs  to  the  owner  of  the  lands  encroached 

BuxDOPA-  upon,  and  if  he  suffers  his  right  to  be  barred  by  the  law  of 
limitation,  the  practical  effect  is  the  extinction  of  his  title  in 
favor  of  the  party  in  possession.''  It  also  appears  to  me  to  be 
an  accepted  doctrine  in  our  Courts  that,  if  a  party  who  has  been 
tweHe  years  out  of  possession,  and  whose  suit  is  therefore  barred, 
should  again  get  into  possession,  he  is  not  (to  use  an  English 
phrase)  remitted  to  his  old  title ;  our  Courts  adopting,  as  pointed 
out  by  Sir  Lawrence  Feel  in  Sibehunder  Doss  v*  Sibkissen 
Bonnerjee  (l),  the  English  rule  that  there  is  no  remitter  to  a  right 
for  which  the  party  had  no  remedy  by  action  at  all.  This  decision 
was  quoted  and  approved  of  by  Loch  and  Mitter,  JJ.,  in  Raja 
Baradakant  Roy  Bahadur  v.  Prankrishna  Paroi  (2),  and  the 
principle  here  laid  down  has  been  applied  exactly  in  the  same 
way  to  the  English  statute  of  limitations  (see  Brassington  v. 
Llewellyn  (3)  ).  I  may  add  that  the  decision  in  Gunga  Gobind 
Mundul  V.  The  Collector  of  the  24^Pergunnahs  (4)  was  given 
upon  the  law  of  limitation  as  it  existed  prior  to  1869,  but  the 
principle  of  that  decision  has  been  frequently  applied  to  Act 
XIV  of  1859,  which  governs  the  present  case. 

The  question,  therefore  comes  to  this: — Had  the  defendant 
allowed  his  right  to  be  barred  by  the  law  of  limitation  ?  It 
seems  to  me  that  he  had.  His  cause  of  action  arose  when  his 
purchase  was  completed  in  the  year  1856.  His  right  (as  he 
himself  admits)  to  possession  was  then  denied  by  Dad  Ally, 
and  subsequently  by  Dad  Ally's  heirs.  Nevertheless,  he  did 
not  commence  any  suit  to  recover  possession  till  the  year 
1867 ;  and  the  persons  whom  he  then  sued,  the  heirs  of  Dad 
Ally,  had  then  parted  with  their  interest  in,  as  well  as  their 
possession  of,  this  portion  of  the  property,  and  (if  it  has  any 
bearing  on  this  point)  the  lower  Appellate  Court  finds  that  the 
defendants  must  have  known  when  that  suit  was  brought  that 
the  plaintiff  was  in  possession  of  this  property.     I  think,  there* 

(1)1  Boul.  Rep.,  70 ;  see  79.  (3)  27  L.  J.,  Ex.,  297- 

(2)  8  B,  L.  R.,  A.  C,  343.  (4)  1 1  Moore*8  1.  A.,  345. 
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fore,  that  this  atands  as  a  simple  case  in  which  the  party  out  of        ^^^ 
possession  has  omitted  to  sue  upon  his  cause  of  action   for  onuiiDBB^itoY 
twelve  years ;  that  his  right  is  thereby  barred ;  and  that  his  title  is   rpARAcaAro 
extinct.     Hence  it  follows  that,  even  if  the  plaintiff  has  proved    Bondopa- 
no  title,  still  the  defendant  has  proved  none  either ;  and  that 
therefore  under  s.  230  the  plaintiff  ought  to  be  restored  to 
possession. 

But  I  also  think  (which  is  the  plaintiff's  first  contention) 
that  the  plaintiff  has  proved  his  title.     The  Privy  Council  say, 
in  the    case   of  Gunga    Gobind    Mundul  v.    The    Collector  of 
the  24'Perffunnah8  (1),  not  only  that  the    title  of  the  party 
whose  right  is  barred  by  the  statute  of  limitation  is  extinguished^ 
but  that  it  is  extinguished  in  favor  of  the  possessor.     When 
the  twelve  years  expired  in  this  case,  the  plaintiff  was  in 
possession,  and  was  he    *' the  possessor  **  within  the  meaning 
of  this  rule  ?    I  understand  it  to  be  admitted  by  the  Advocate- 
General,    and    I    think    it  cannot  be  disputed,  that  by  the 
possessor    is    here    meant  not    only    the    person    in  original 
possession,  but  any  person  who  comes  in  under  him  during  the 
twelve  years  by  inheritance,  will,  or  conveyance.    But  if  this 
be  so,  I  do  not  see  how  the  plaintiff  can  be  excluded.    I  under- 
stand the  principle  of  law  to  be  that  a  person  in  possession 
without  title  has  an  interest  in  the  property  good  as  against  all 
the  world  except  the  true  owner,  which  interest  is  capable  of 
being  dealt  with,  until  the  true  owner  interferes,  just  in  the 
same  way  as  if  it  were  unimpeachable^  and  that  it,  therefore^ 
passes  by  conveyance  or  devise.     Why  then  should  it  not  pass 
by  an  execution-sale  ?    The  plaintiff,  as  purchaser  at  an  execu- 
tion-sale, received  a  certificate,  which  is  by  law  (s.  259  of  the 
Code  of  Civil  Procedure)  "  a  valid  transfer  of  the  right,  title,  and 
interest  of  the  judgment-debtors  in  the  property  sold."    Dad 
Ally  was  the  judgment-debtor  and  died  in  possession.     His 
interest  in  the  property,  though  without  title,  was  of  such  a  nature 
as  would  pass    by    inheritance  to  his  sons — Dee  d.  Carter  v, 
Barnard  (2).      It  did  so  pass;  and  afterwards  passed  by  the 
execution-proceedings  from  his  sons  to  the   plaintiff  just  a9 

(1)  11  Moore's  I.  A.,  S4^.      (2)  13  Q.  B.,  945 ;  S.  C,  18  L.  J.,  Q.  B.,  306. 
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^^^  completely  aa  by  a  private  sale.  Aa  against  all  the  world  except 
Chundbb^Roy  ^^®  defendant  that  execution-sale  passed  to  the  plaintiff  an 
Tarachamd  unimpeachable  title,  and  as  soon  as  the  defendant's  suit  was 
BoNDOPA-     barred,  the  plaintiff's  title  was  complete. 

The  conclusion  that  the  plaintiff's  title  is  necessarily  established 
if  the  defendant's  title  is  barred,  seems  to  me  warranted  by 
good  sense  as  well  as  law.  It  seems  to  me  to  be  almost  an 
absurdity  that  there  should  be  any  case  of  land  without  an 
owner  when  there  is  a  person  in  possession  of  it  who  cannot 
lawfully  be  disturbed. 

I  base  this  decision  on  the  assumption  which  is  warranted  by 
the  judgment  of  the  lower  Appellate  Court  that  the  plaintiff 
acted  in  good  faith  in  purchasing  this  property.  Had  the 
plaintiff  obtained  possession  of  the  property  by  fraud  or  violence, 
it  may  be  that  the  case  would  have  to  be  considered  under  a 
somewhat  different  aspect. 

The  decisions  of  both  the  lower  Courts  will  be  reversed,  the 
decree  dismissing  the  suit  will  be  set  aside,  and  the  plaintiff  will 
have  a  decree  for  possession  with  costs  in  this  Court  and  the 
Courts  below. 

BiBCH,  J. — The  plaintiff  derives  his  title  under  a  purchase 
at  an  execution-sale ;  the  defendant  claims  the  property  under 
a  prior  conveyance  from  the  Official  Assignee  as  representative 
of  Dad  Ally,  the  original  proprietor.  No  distinction  can  be 
made  between  a  person  claiming  under  an  execution-sale  as 
contradistinguished  from  a  person  claiming  under  an  ordinary 
conveyance — Raja  Enayet  Hossein  v.  Giridhari  Lai  (I).  The 
defendant  purchased  on  the  3rd  December  1856.  The  plaintiff 
purchased  in  1864.  The  defendant  could  not  get  possession  from 
Dad  Ally  or  his  heirs.  The  plaintiff  succeeded  in  obtaining 
possession  in  1864  without  the  intervention  of  the  Court.  In 
1867,  nearly  eleven  years  after  his  purchase,  the  defendant 
brought  a  suit  against  Dad  Ally's  heirs  for  confirmation  of  his 
title  and  possession,  but  he  did  not  make  the  present  plaintiff, 
though  then  in  possession,  a  party  to  the  suit.  The  defendant 
obtained  a  decree,  and  in  execution  thereof  dispossessed  the 

(1)  2  B.  L.  R.,  P.  C,  75. 
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plaintiff  on  the  16th  June  1870.     The  plaintiff  comes  into  Court        1673 
under  s.  230,  alleging  that  his  possession  was  rightful,  and  that  he  n^  ^"  g'^^S" 
was  no  party  to  the  decree  under  which  the  defendant  has  taken   ^     ^' 

,  ,  .  .  Tarachakd 

possession  of  his  property.  Under  s.  230  the  applicant  is  not  Buhdopa- 
bound  to  do  mo^e  than  prove  that  he  was  really  and  bond  fide 
in  possession ;  he  is  not  bound  to  start  his  case  by  proving  his 
title.  The  matter  in  dispute  is  the  right  of  the  decree-holder 
to  dispossess  the  applicant,  and  the  decree-holder  is  at  liberty  to 
give  evidence  of  his  title,  and  prove  that  the  property  really 
belongs  to  him.  Unless  the  decree-holder  can  show  a  better 
title  than  the  applicant,  the  latter  ought  to  be  restored  to  posses- 
sion. Both  the  Courts  have  found  that  the  plaintiff  is  an 
innocent  purchaser  free  from  all  imputation  of  collusion  with 
the  judgment-debtors,  and  that  he  has  been  in  possession  of  the 
property  since  1864.  Under  cover  of  the  decree  obtained 
against  the  heirs  of  Dad  Ally,  the  defendant  has  succeeded  in 
dispossesssing  the  plaintiff.  He  could  not  have  done  this  by 
any  regular  suit  as  he  would  have  been  barred  by  limitation. 
He  could  not  dispossess  the  plaintiff  until  he  had  succeeded  in 
setting  aside  the  execution-sale  and  the  right  acquired  thereby. 
.  There  is  no  provision  in  the  Indian  Limitation  Act,  XIV  of 
1859,  analogous  to  that  of  s.  34,  3  &  4  Wm.  lY,  c.  27,  which 
declares  that  the  right  and  title  of  the  party  out  of  possession  is 
extinguished  at  the  end  of  the  period  of  limitation  prescribed  by 
the  statute.  But  it  has  been  held  by  the  Privy  Council  in  Gunga 
Gobind  Mundul  v.  The  Collector  of  the  2^'Pergunnah8  (1), 
and  by  this  Court  in  several  rulings  following  on  that  judgment, 
that,  if  a  person  suffers  hid  right  to  sue  for  title  to  be  barred  by 
limitation,  the  effect  of  his  laches  is  the  extinction  of  his  title  in 
favor  of  the  person  in  possession.  And  I  apprehend  it  to  be 
now  well  established  that,  when  his  remedy  is  barred,  the  right 
and  title  of  a  claimant  is  extinguished  and  transferred  to  the 
person  in  possession.  The  disposession  of  the  plaintiff  by  the 
Nazir  was  in  reality  wrongful  as  he  was  no  party  to  the  suit,  and 
had  the  Court  ordering  execution  known  how  the  matter  stood, 
no  Girder  for  dispossession  could  have  been  given  under  s.  223^ 

(1)  11  Moore^s  I.  A.,  345. 
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1878        and  it  would  be  inequitable  to  hold  that  the  plaintiff  is  to  be 

Brimdabott    damaged  by  a  wrongful  dispossesaion,  and  that  he  is  to  be  put  to 

V.  proof  of  his  title  when,  had  his  possession  been  undisturbed,  it 

BuMDopA-    was  good  against  all  the  world.     The  defendant's  remedy,  if  he 

ever  had  any  against  the  plaintiff,  is  barred,  and  his  right  and  title 

is  extinguished  in  favor  of  the  plaintiff.     I  concur  in  thinking 

the  plaintiff  entitled  to  a  decree.     The  order  of  the  lower  Court 

must  be  reversed^  and  the  appeal  decreed  with  costs. 

Appeal  allowed* 


DBTA. 
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p.  C*       JOQKNDRO  DEB  ROY  KUT  (Dbfbwdaht)  v,  FUNINDRO  DEB  ROY 

J  871.  KUT  (PLAWTirr). 

Dec.  9. 

[On  appeal  from  the  High  Court  of  Judicatore  at  Fort  William  in  Bengal.] 

Evidence — JudgmenU  in  lUm^^LegiHmaey. 

In  a  case  of  disputed  sacoession  to  a  raj,  A^  one  son  of  the  Raja,  deceased, 
was  put  into  possession  under  Act  XIX  of  1841,  and  a  suit,  brought  against 
him  on  behalf  of  another  infant  son  By  failed  on  proof  of  the  legitimacy  of  A, 
A  third  son  C  now  claimed  to  be  entitled^  against  A*$  son  on  the  ground 
that  A  was  illegitimate,  or  was  the  ofi&pring  of  an  inferior  marriage.  Held^ 
the  decree  in  the  former  suit  was  not  a  bar  to  the  further  prosecution  of  this 
suit,  nor  would  it  have  been  ha4  the  issues  in  the  two  suits  been  precisely 
the  same. 

Qu4Br€, — Does  there  exist  in  India  (ezclusiye  of  the  particnlar  jurisdictions 
which  are  exercised  by  the  High  Courts  in  matters  of  probate  and  the  like, 
and  which  in  the  case  of  war  might  be  exercised  in  matters  of  prize,)  any 
<    Court  capable  of  giving  a  judgment  in  rem  f  (1) 

Thb  appellant  was  the  grandson,  and  the  respondent,  the 
son,  of  Rajah  Surbodeb  Boy  Eut^  who  died  on  the  14th  January 
1848,  and  disputes  arose  as  to  who  was  entitled  to  succeed 

*  iVeMfi^:— Thb  Right  Hoh'blb  Sir  Jambs  W.  Golvilb,  Sir  M.  E.  Smith,  Sir  B.  P* 

Collier,  ahd  Sir  L.  Peel. 

(I)  See  the  Indian  Etidence  Act  (I  of  1872),  s.  4h 
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to  the  ffuddee,  and  the  appellant's  father,  Mokurund,  was  put        ^871 
in  possession  under   Act   XIX  of   1841.     Thereupon  a  suit  j^^^^^^''^^^ 
was  instituted  on  behalf  of  an  infant  younger  son  of  the  Rajah    -p^^^  ^ 
by    another    wife,    Bajendro    Deb,    the    plaint   alleging  that  ^™  ^^^  ^^^ 
Mokurund  was  an  illegitimate  son  by  a  slave-girl.     In  that 
suit  Mokurund  was  finally  successful,  a  majority  of  the  Sudder 
Court  on   the  8th   February    1853    holding   that    the    illegi- 
timacy of  the  elder  son,  Mokurund,  not  being  proved,  he  could 
not  be  superseded  by  the  younger  son,  the  infant  plaintiff,  but 
they  considered  the  legitimacy  of  the  latter  also  proved  (1). 
They  did  not  absolutely  decide  what  form  of  marriage  had 
been  performed   between  the  Rajah  and  Mokurund's  mother. 
He  had  stated  it  to  be  in  the  Brahmo  form.     Funindro  Deb 
Roy  was  a  posthumous  son  of  Rajah  Surbodeb,  but  his  name 
was  not  mentioned  in  that  litigation. 

Mokurund  having  died,  left  two  sons,  Chundersekur  and  the 
appellant.  The  former  succeeded  to  the  guddecy  but,  dying 
without  a  son,  was  in  1865  succeeded  by  the  appellant.  In 
the  following  year,  Funindro  being  still  a  minor,  this  suit  was 
instituted  in  his  name  to  oust  the  appellant  on  the  ground 
of  the  illegitimacy  of  his  father,  Mokurund,  the  plaintiff  charging 
that  he  was  not  a  party  to  the  former  suit,  and  that  the  facts  had 
not  been  fully  detailed  in  that  suit,  and  the  decree  had  been 
obtained  by  collusion.  He  also  claimed  to  have  a  superior  right 
to  the  inheritance  by  reason  of  his  mother's  marriage  having 
been  of  a  superior  nature  to  that  of  Mokurund's  mother. 
The  appellant  denied  the  legitimacy  of  the  respondent,  but 
raised  the  issue  in  bar  of  the  suit  that  the  finding  of  the  Sudder 
Court  was  binding  as  having  finally  disposed  of  the  question 
in  reference  to  the  birth  of  Mokurund. 

The  issue  settled  by  the   Judge  of  Rungpore  was  in  the 
following  words : — 

''  Whether  the  decision  of  the  Sudder  in  any  way  operated  as  a  bar 
to  the  plaintiff's  claim,  or  finally  disposed  of  any  question  in  reference  ** 

to  the  birth  of  Mokurund  Deb  and  others,  and  which  had  been  decided 
in  that  suit ;  whether  his,  Mokurund  Deb's,  mother  was  married  accord- 

(1)  S.  D.  A.,  1853, 159. 

32 
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11^71        ing  to  the   Brahmo,  or  whether  she  wts  of  the  Dhaaia  class ;  and 
.TooKNDRo     whether  the  decree  was  obtained  by  collusion.'' 

V.  Another  issue  was  raised  as  to  the  nature  of  the  marriage,  but 

DbbUotKut.  no  evidence  was  taken^  the  Judge  holding  that  there  being  no 

collusion,  the  decree  of  the  Sudder  was  a  judgment  in  reniy 

giving   Mokurund  a  title  as  the  heir  to  the  raj  against  the 

world. 

On  appeal,  the  High  Court  (Kemp  and  E.  Jackson,  JJ.) 
reversed  that  decision,  on  the  ground  that  the  judgment  was  not 
in  remy  and  remanded  the  case  for  trial  of  the  other  issues. 

The  defendant  appealed  to  Her  Majesty  in  Council,  and  the 
case  came  on  for  hearing  ex  parte. 

Mr.  Doyne  and  Mr.  Mortimer  for  the  appellant  contended 
that  this  was  properly  a  judgment  in  rem,  relying  both  on  the 
Civil  and  English  law  onr  the  subject,  Browne's  Civil  Law,  vol.  2, 
2nd  edit.,  363  &  396 ;  Taylor  on  Evidence,  vol.  2,  3rd  edit, 
8.  1487  ;  Starkie  on  Evidence,  voL  1,  2nd  edit,  215  ;  Duchess  of 
Kingston's  case  and  notes  (1);  and  Meddowcroft  v.  Huguenin  (2). 
They  also  referred  to  Kanya  Loll  v.  Radhachurn  (3),  Meer 
Bahadoor  Ali  v.  Mussamut  Suneechuroo  (4),  and  Act  VIII  of 
1859,  s.  2. 

Their  Lordships  gave  the  following  judgment : — 

This  appeal  is  brought  by  Jogendro  Deb  Roy  Kut,  the 
defendant  in  the  suit,  out  of  which  the  appeal  arises,  against  a 
decree  of  the  High  Court  which  overruled  a  decree  of  the  Zillah 
Court,  whereby  a  judgment  in  a  former  suit^  which  had  been 
pleaded,  was  declared  to  be  a  bar  to  the  further  prosecution  of 
this  suit,  and  directed  that  the  cause  should  be  remanded  to  the 
Zillah  Court  for  trial  upon  the  other  issues  raised  therein. 
This  was  the  only  point  before  the  High  Court,  and  the  only 
point  which  is  now  legitimately  before  their  Lordships. 
Mr.  Doyne  indeed  suggested  that  their  Lordships  might  give 
certain  directions  concerning  the  further  trial  of  the  suit  if  it 

(1)  2  Sm.  L.  C,  6th  edit,  693.  (3)  Case  158  of  1866;  6tli  AprU  1867. 

(2)  3  Curt.,  403;   4  Moore's  P.  0.,     (4)  6  W.  R.,  157. 
386. 
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went  back  to  be  tried  iu  the  Zillah  Court,  but  that  course  wouW  i87i 
be  entirely  contrary  to  the  practice  of  this  tribunal.  The  ground  n'^^'^^'^'i? 
of  appeal  to  the  High  Court  was  that  the  learned  Judge  was  ^' 
wrong  in  holding  that  the  decision  of  the  late  Sudder  Courts  Deb  Boy  Kvt. 
dated  8th  February  1853,  was  a  judgment  in  rem,  and  as 
such  a  bar  to  the  present  suit.  The  High  Court's  judgment  is 
to  this  effect: — ^^The  Judge  holds  that  that  judgment  of  the 
Sudder  Court  was  a  judgment  in  rem,  declaring  the  title  of  the 
defendant,  Mokurund  Deb,  to  the  disputed  raj,  and  conse- 
quently that  that  judgment  was  a  binding  judgment,  not  only  , 
against  the  party  in  that  case,  but  against  all  the  world,  and  it 
follows,  according  to  the  opinion  of  the  Judge,  that  that  judg- 
ment was  decisive  against  the  present  plaintiff,  and  that  the 
present  plaintiff  cannot  consequently  succeed."  They  then 
refer  to  the  judgment  of  the  Full  Bench  in  the  case  of  Kanya 
Loll  V.  Radhachurn  (1),  in  which  the  law  was  laid  down  that  judg- 
ments of  this  description  were  not  judgments  in  rem,  but  judg- 
ments inter  partes.  They  also  say : — ^^  It  is  evident  that  the 
issues  which  were  raised  in  the  former  suit  are  by  no  means 
ideqtical  with  the  issues  which  arise  in  this  case.  The  plaintiff 
or  his  representative  was  in  no  way  a  party  to  the  former  judg- 
ment, and  was  not  represented  ip  that  suit,  and  the  decree  then 
passed  can  in  no  way  be  binding  upon  hinu  The  decision  of  the 
Judge  must  be  reversed,  and  the  case  remanded  to  him,  in  order 
that  he  may  try  the  remaining  issues  which  arise  in  it"  There- 
fore, it  is  perfectly  clear  that  the  question  which  I  have  stated 
is  the  only  question  which  now  presents  itself  for  their  Lord- 
ships' decision.       * 

Their  Lordships  do  not  think  it  necessary  to  embarrass  them- 
selves with  much  discussion  considering  the  nature  of  a  judg- 
ment in  rem,  technically  so  called.     It  appears  to  them  to  be  I 
extremely  doubtful  whether  there  exists  in  India  (exclusive  of  \ 
the  particular  jurisdictions  which  are  exercised  by  the  High   \ 
Courts  in  matters  of  probate  and  the  like,  and  which  in  the 
cas^  of  war  might  be  exercised  in  matters  of  prize)  any  ordinary 
Court  capable  of  giving  what  can  be  called  technically  a  judg- 

(l)  Case  158  of  1866  ;  6tli  April  1867. 
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1871       ment  in  rem,  but  they  will  look  to  the  substance  of  the  thing, 
jooBWDi^    an 3  consider  whether  there  is  any  reasonable  ground  for  the 

Deb  Rot  Kut  •'  ^ 

^'         contention  that  the  effect  of  a  judgment  in  rem  ought  to  be 
Djbb  Hot  Kut. given  to  Buch  a  judgment  as  that  which  was  pleaded  m  this  case. 

Now  the  circumstances  of   the    former   suit  were  these : — 
Rajah  Surbodeb  Roy  Kut,  the  father  of  the  respondent,  and 
grandfather  of  the  appellant,  died  in  1850,  and  there  arose  a 
contest  among  the  members  of  his  family,  children  by  various 
wives  or  concubines,  as  to  who  should  succeed  to  the  raj,  and, 
with  the  raj,  to  the  possession  of  the  property.     It  is  admitted 
that  the  succession  is  impartible,  and  on  the  death  of  a  Rajah 
passes  to  the  eldest  of  the  sons  of  equal  rank ;  and  it  is  further 
alleged,  though  not  perhaps  admitted,  that,  according  to  the 
custom  of  the  family,  the  issue  of  one  kind  of  marriage  is  to  be 
preferred    to    the    issue    of  another    kind  of  marriage.     On 
Surbodeb's  death,  Mokurund  Deb  (the  father  of  the  appellant), 
the  eldest  of  his  sons,  was  put  into  possession  by  a  summary 
award  of  a  Court  of  Justice  under  Act  XIX  of  1841.     Upon 
that.  Ranee  Bissessuree,  one  of  the  three  surviving  wives  of  the 
late  Rajah,  in  conjunction  with  another  person,  brought  a  0uit 
on  behalf  of  her  infant  son  Rajendro  Deb,  in  order  to  have  that 
order  of  the  Court  set  aside,  and  to  recover  from  Mokurund  Deb 
the  possession  of  the  raj  and  the  possession  of  the  property  that 
went  with  the  raj.     The  suit  necessarily  involved  two  issues ; 
one  of  them  was  the  legitimacy  of  the  plaintiff^  who   insisted 
that  his  mother  had  been  married  to  the  deceased  Rajah  under 
the  Gundharbo  form  of  marriage.     If  he  succeeded  in  proving 
that  he  had  to  go  a  step  further^  and  to  prove  that  Mokurund 
Deb,  his  elder  brother,  was,  as  he   alleged,  illegitimate,  that 
he  was  the   son  of  a  woman  who  (lad  not  been  married  to 
the  Rajah  at  all,  but  the  son  of  a  slave-girl.      The  Court 
of  first  instance  found  in  favor  of  the  plaintiff  in  that  suit. 
It  went  by   appeal  to    the    Sudder   Court.     The   Judges   of 
that   Court  were   divided,   but  the  majority   found    that    the 
plaintiff  in  that  suit  had  made  out  his  title  to  be  legitimate 
by  tl^e  Gundharbo  marriage ;   and  as  regards  Mokurund  Deb, 
they  found  that  he  also  was  legitimate,  though  they  do   not 
appear  to  have  found  in  terms  that  he  was  the  issue   of  a 
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marriage  in  the  Brahmo  form,  which  was  what  he  had  pleaded.         I87i 
They  seem  to  have  thought  that,  by  reason  of  the  declarations  t)*^*^^"^^^^ 
and   acknowledgments  of  his  father,  he  must  be  taken  to  be  v- 

,  ,  ,  FUNINDRO 

legitimate ;  and  that  being  at  least  in   equal  rank   with  the  Dbb  Boy  Kut 
plaintiff  in  that  suit,  and  being  the  elder,  he  was  as  between 
those  two  parties  entitled  to  succeed  to  the  raj. 

In  the  present  case  the  plaintiff  comes  forward  and  raises,  no 
doubt,  the  same  question  that  was  raised  in  the  former  suit,  as 
to  the  illegitimacy  of  Mokurund  Deb,  but  he  also  raises  the 
question  of  a  priority  of  right  by  reason  of  the  superior  nature 
of  the  marriage  between  the  original  Bajah  and  his  mother. 
The  issues  in  the  two  suits,  therefore,  are  not  precisely  the  same. 
But  if  they  had  been  precisely  the  same,  their  Lordships  would 
still  have  been  of  opinion  that  the  decree  in  the  former  suit  is 
not  a  bar  to  the  further  prosecution  of  this  suit  They  think 
that  this  case  cannot  in  any  degree  be  likened  to  those  which 
sometimes  occur  in  India,  wherein  the  interest  of  a  joint  and 
undivided  family  being  in  issue,  one  member  of  that  family  has 
prosecuted  a  suit,  or  has  defended  a  suit,  and  a  decree  has  been 
made  in  that  suit  which  may  afterwards  be  considered  as  bind- 
ing upon  all  the  members  of  the  family,  their  interest  being 

• 

taken  to  have  been  sufficiently  represented  by  the  party  in  the 
original  suit.  It  is  clear  that  iq  this  case  all  the  members  of 
the  family  had  conflicting  interests.  If  such  a  suit  as  the  first 
suit  were  brought  here  and  tried  according  to  the  law  of  this 
country,  there  could  not  be  a  pretence  for  saying  that  the 
judgment  in  it  was  anything  like  a  judgment  in  rem^  or  that  it 
could  bind  any  but  the  parties  to  the  suit.  It  would  have 
been  a  mere  suit  for  possession  by  a  party  claiming  to  have 
a  preferable  right  to  the  party  in  posseasion,  and  having  failed 
to  establish  that  case  by  proving  the  illegitimacy  of  the  other 
party. 

It  therefore  seems  to  their  Lordships  unnecessary  to  consider 
whether  an  ordinary  Zillah  Court  in  India  could  in  any  case 
pass  a  decision  which  would  have  the  effect  contended  for  at  the 
bar  in  this  case,  viz,,  that  of  determining  the  legitimacy  of  a 
party  against  all  the  world.  It  is  sufficient  for  their  Lordships 
to  say  that  the  judgment  pleaded  in  this  case  in  bar  cannot  be 
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—^ treated  as  one  of  that  nature  upon  any  principles,  whether 

Dbb^'^^    derived  from  the  English  law  or  from  the  law  and  practice  of 

^'         India,  which  can  be  applied  to  it,  and  that  they  must  humbly 

Deb  Roy  Kut«  advise  Her  Majesty  to  dismiss  this  appeaL     It  is  an  ex  parte 

appeal,  and  it  is  therefore  unnecessary  to  say  anytliing  about 

costs. 

Appeal  dismissed. 

Agent  for  appellant :  Mr.  Mortimer. 


ORIGINAL  CIVIL. 


Before  Mr.  Justice  ASncpherson. 
1873        ^  '^^^  MATTBB  OF  AUDHUR  GHUNDRA  SHAW  and  others,  and  in  tttb 

July  10.  MATTER  OF  ACT  XI  OF  1849  A0  AMENDBO  BT  BeNO.  ACT  III  OF  1873. 


Mandamui — Matter  concerning  Revenue^— License  to  sell  Liquor — Jurisdiction 
of  High  tourt'-ActXl  of  1849,  #.  dSeng,  Act  III  of  1873,  *.  1— 
21  Qeo.  III^  c.  70,  *.  8. 

Under  Act  XI  of  1849,  8.  9,  as  amended  by  Beng.  Act  III  of  1873,  s.  1, 
whenever  a  license  is  granted  for  the  retail  sale  of  intoi^icating  liquors,  the 
GoUector  is  authorized  to  demand  ^*  such  fee,  tax,  or  duty  as  may  from  time  to 
time  be  fixed  with  the  sanction  of  the  Board  of  Revenue,  or  a  fee,  tax,  or 
duty,  adjusted  or  regulated  in  such  manner,  and  in  accordance  with  such  rules 
as  the  Board  of  Revenue  may  prescribe.**  The  Board  of  Revenue  having 
notified  that  liquor  licenses  for  the  year  ending  March  31st,  1874,  would  be  put 
up  to  public  auction,  certain  licensed  liquor  vendors  moved  the  High  Court  for 
a  mandamus  to  compel  the  Board  of  Revenue  to  issue  rules  prescribii^  the 
fee  payable  for  licenses.  Held,  that  the  matter  wholly  related  to  the  revenue, 
and  therefore  by  21  Geo  HI,  c.  70,  s.  8,  the  High  Court  had  no  jurisdiction. 

On  the  30th  of  June^  Mr.  Woodroffe^  on  behalf  of  certain 
licensed  Tenders  of  spirituous  liquors  in  Calcutta^  obtained  a 
rule  calling  on  the  Board  of  Revenue  to  show  cause  why  a  writ 
of  mandamus  should  not  issue  commanding  them  to  comply 
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with  the  requirements  of  a.  9^  Act  XI  of  1849  (I)  as  amended 
by  Beng.  Act  III  of  1873,  s.  1  (2),  by  prescribing  rules,  in 
accordance  with  which  the  fee,  tax,  or  duty  payable  in  respect 
of  licenses  for  the  retail  sale  of  spirituous  and  fermented  liquors^ 
granted  under  the  abovc'-mentioned  Act,  might  be  adjusted  and 
'  regulated. 

The  rule  was  obtained  upon  affidavits  which  stated  inter  alia 
that,  on  the  7th  June  1873,  a  notification,  signed  by  "  W.  H. 
Ryland,  Officiating  Superintendent  of  Excise,"  was  issued  from 
the  Calcutta  Colleotorate  to  the  following  effect : — 

That  licenses  for  the  retail  sale  of  liquors  in  Calcutta  to  the 
close  of  the  year  ending  31st  March  1874  would  be  put  up  to 
auction  on  the  23rd,  24th,  and  25th  June  1873 ;  that  a  complete 
list  of  all  the  shops  for  which  licenses  would  be  offered  was 
open  to  general  inspection  at  the  Collectorate,  and  that  the 
number  of  shops  would,  under  no  circumstances,  be  increased 
during  the  year;  that  the  auction  would  be  held  subject  to 
the  following  conditions : — (a)  that  the  Collector  did  not  bind 
himself  to  accept  the  highest  bid ;  {b)  that  the  settlement  with 
the  accepted  atiction-purchasers  would  be  contingent  on  approval 
by  the  Police  authorities  of  the  proposed  locality  of  the  shop, 
and  the  character  of  the  applicant  for  a  license ;  two  subsequent 
conditions  had  reference  to  the  deposit  payable  by  the  auction- 
purchaser,  and  to  its  return  or  forfeiture  in  specified  cases.  In 
conclusion  the  notification  stated  that  the  right  to  sell  liquors 


In  thk 
mattrr  of 

AUDHUK 
ClIUNOKA 

Shaw. 

In  thb 

xattrr  of 

Act  XI  op 

1849. 


(1)  Act  XI of  1849,  s.  9.—"  When- 
ever  a  license  shall  be  granted  under 
this  Act,  the  Collector  shall  be  author- 
ized to  demand,  in  consideration  of 
the  privilege  granted,  such  fee,  tax,  or 
duty  as  may,  from  time  to  time,  be 
fixed  with  the  sanction  of  the  Board 
of  Customs,  Salt,  and  Opium ;  and 
such  fee,  tax,  or  duty  may  be  made 
payable  in  advance,  or  at  such  period 
as  may  be  settled  by  the  Collector.** 

(2)  Beng.  Act  III  of  1873,  *.  1.— 
"  For  8.  9  of  the  said  Act  XI  of  1849, 
the  following  section  shall  be  substi- 
tuted:— 


''9.  Whenever  a  license  shall  be 
granted  under  this  Act,  the  Collector 
shall  be  authorized  to  demand,  in 
consideration  of  the  privilege  granted, 
such  fee,  tax,  or  duty,  as  may,  from 
time  to  time,  be  fixed  with  the  sanction 
of  the  Board  of  Kevenue ;  or  a  fee, 
tax,  or  duty,  adjusted  or  regulated  in 
such  manner  and  in  accordance  with 
such  rules  as  the  Board  of  Revenue 
may  prescribe ;  and  such  fee,  tax,  or 
duty  shall  be  specified  in  the  license, 
and  shall  be  payable  in  advance,  or  at 
such  periods  as  the  said  Board  may 
direct." 


1849. 
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^873 would  be  put  up  to  auction  at  an  upset  price  equal  to  the  present 

Inthk       monthly  license  fee,  and   that  further    information  regarding 

AuDiiuR      the  auction  might  be  had  on  application  at  the  Collectorate. 

Shaw.  The  affidavits  proceeded  to  state  that,  upon  application  to 

In  the      Mr.  A.  Money,  the  member  in  charge  of  the  Excise  Department 

Act  XI  OF    of  the  Board  of  Revenue  in  Calcutta,  for  a  copy  of  the  rules 

framed  under  s.   1  of   Beng.   Act  III  of   1873   to   adjust  or 

regulate  the  fees  payable  in  respect  of  licenses  under  the  Act, 

and  also  for  a  postponement   of  the    proposed    auction,    the 

applicants  were  informed  that  no  rules  had  been  framed,  but 

that  the  conditions  of  sale  specified  in  the  notification  of  the 

7th  June  1873  embodied  the  orders  given  to  the  Superintendent 

.   by  the  Board  in  accordance  with  the  provisions  of  the  Act,  and 

that  the  auction  could  not  be  postponed. 

On  applying  for  the  rule,  Mr.  IVoodroffe  contended  that,  under 
Beng.  Act  III  of  1873,  s.  1,  the  Board  of  Revenue  were 
bound  to  make  rules  fixing  a  certain  fee  for  licenses  ;  that  no 
rules  whatever  had  been  made ;  that  the  price  which  might  be 
obtained  at  an  auction  was  not  a  fee,  tax,  or  duty  ;  that  the 
notification  specified  no  uniform  fee,  each  license  was  to  bo  put 
up  to  a  separate  auction ;  and  that,  with  the  exception  of  the 
provision  as  to  an  upset  price,  nothing  whatever  was  fixed  finally ; 
the  notification  proposed  to  sell  in  the  first  instance  and  to 
leave  it  to  the  purchaser  to  settle  afterwards,  as  best  he  could, 
with  the  Police,  which  was  in  direct  contravention  of  the 
provisions  of  the  Calcutta  Police  Act  (Beng.  Act  IV  of  1866, 
ss.  36,  37)  which  made  it  a  condition  precedent  to  the  obtaining 
a  license  that  the  applicant  should  first  satisfy  the  Police 
authorities  as  to  his  character. 

After  the  rule  issued,  a  counter-affidavit  was  filed  by 
Mr.  T.  B.  Lane,  Secretary  to  the  Board  of  Revenue,  who  therein 
stated  that  the  Board  had  prescribed  rules  in  accordance  with 
the  Act,  such  rules  being  contained  in  a  letter  addressed  to  the 
Abkari  Superintendent  of  Calcutta,  and  that  the  rules  so 
prescribed  were  embodied  in  the  notification  of  the  7th  June. 

The  Advocate-Generaly  offg.  (Mr.  Paul),  and  the  Standing 
Counsel  (Mr.  Kennedy)  showed  cause. 
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Mr»  Woodroffe  and  Mr.  Branson  in  support  of  the  rule. 

The    Advocate-General  contended   that  the  Court   had    no 
power  to  issue  the  mandamus.     The  High  Court  has  the  same 
powers  only  as  the  Supreme  Court  formerly  possessed,  except  in 
so   far   as    those  powers  have   been   curtailed    by    legislative 
enactment.     But  21   Geo.  Ill,  c.  70,  s.   8,  enacted  that  "  the 
Supreme  Court  shall  not  have  or  exercise  any  jurisdiction  in 
any  matter  concerning  the  revenue,  or  concerning  any  act  or 
acts  ordered  or  done  in  the  collection  thereof,  according  to  the 
usage  and  practice  of  the  country,  or  the  Regulations  of  the 
Governor-General  in  Council."     The  mode  of  levying  fees  on 
licenses  is   a  matter  wholly   concerning   the   revenue   and   its 
collection.    S.  36  of  Act  XXI  of  1856  (1),  which  regulates  the 
grants  of  licenses  in  the  mofussil,  is  wider  in  its  terms  than  s.  9 
of  Act   XI  of  1859,  under  which   licenses  in   Calcutta   were 
granted  ;  the  latter  Act  was  therefore  amended  by  Beng.  Act  III 
of   1873,  and   the   section   as   amended  is  sufficiently  wide  to 
enable  the   Board  of  Revenue   to  put  up  licenses  to   public 
competition.     The  Act  does  not  require  the  publication  of  the 
rules  in  any  particular  way ;  and  the  affidavits  upon  which  the 
rule  was  granted  afford   themselves   a  conclusive  answer  to  the 
application,  since  they  show  that  the  conditions  of  sale  contained 
in  the  notification  of  the  7th  June  embodied  the  orders  of  the 
Board  of  Revenue*     Assuming  rules  to  have  been  made,  the 
High  Court  cannot  try  the  question  whether  or  not  those  rules 
are  legal  on  the  order  to  show  cause  against  a  mandamus.  When 
a  public  body  is  vested  with  discretionary  powers,  the  Court  will 
not,  by  mandamus,  interfere  with  the  manner  in  which  those 
powers    are    exercised  —  Gasper  v.  The    Civil    Service    Com- 
missioners (2). 

(1)  Act    XXI  0/1856,    «.    36.—-  from  time  to  time,  be  fixed  with  the 

"  Whenever  a  license  for  the   retail  sanction  of  the  Board  of  Revenue ; 

sale    of  country    spirits,    taree,    and  and  such  tax  or  duty  shall  be  specified 

pucnwye,  or  intoxicating  dru<;s,  shall  in  the  license,  and  shall  be  payable  at 

be  granted  under  this  Act,  the  Collec-  such  periods  as  the  said  Board  may 

tor  shall  be  authorized  to  demand,  in  direct.         *            *            *            * " 
consideration  of  the  privilege  granted, 

such  a  tax  or  duty,  or  a  tax  or  duty  (2)  Reported  in    the    Times  of  the 

adjusted  on  such  principles,  as   may,  26th  April  and  7th  May  1872. 

33 
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1878 


In  the 

matter  of 

Act  XI  or 

1849. 


Mr.   Branson^  in   support  of  the  rule^  iMtvanced  the  same 
ijr  THE      arfiTuments  as  had  been  used  by  Mr.  Woodrqffe  when  he  moved 

kattbr  or 

AuDHTB     for  the  rule,  and  contended  that  21  Geo.  Ill,  c  70,  s.  8,  did  not 
Shaw.      prevent  the  Court  from  interfering  in  the  matter. 

Macphebson,  J.,  discharged  the  rule  with  costs,  observing 
that  the  matter  wholly  related  to  the  revenue,  and  the  Court 
therefore  had  no  jurisdiction. 

Rule  discharged. 

Attorney  for  the  Board  of  Revenue;  The  Government 
Solicitor. 

Attorney  for  the  licensed  vendors :  Mr.  Pittar. 


IN  THE  INSOLVENT  COURT. 


1873 
July  2. 


Before  Mr,  Justice  Poniifex. 

In  re  HOWARD  BROTHERS,  Ihsolvbmts. 

Insolvent  Act  {\\  if  12  Viet^  c,  21),  s.  5 — Jurisdiction — Insolvent  Trader^-^ 

^^  Reside'^ — Costs  of  Opposition, 

The  word  "  reside'*  in  b.  5  of  the  Insolyent  Act,  when  applicable  to  the  insolvency 
of  traders,  includes  an  occupation  for  the  purpose  of  trading,  whether  or  not 
accompanied  by  sleeping  or  dwelling  (1). 

On  the  hearing  of  the  insolvents'  petition  for  their  discharge, 
the  following  facts  were  proved : — The  insolvents  were  traders  : 
their  chief  ofBce  was  at  Mirzapore,  but  they  had  a  branch 
office  in  Calcutta,  which  was  managed  by  an  agent  receiving  a 
fixed  salary :  the  name  of  the  insolvents'  firm  appeared  on  a 
signboard  at  the  door  of  the  Calcutta  office,  and  their  goods 
could  be  obtained  on  the  premises ;  but  the  accounts  of  the 
Calcutta  business  were  kept  in  the  Mirzapore  books  under  the 
heading  ^^  Calcutta  branch."  Carr,  one  of  the  insolvents,  lived 
at  Allahabad,  and  no  member  of  the  firm  lived  in  Calcutta. 

(1)  See  In  the  matter  of  Tariney  Chum  Goho,  ante^  App.,  p.  26. 
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Baboo  Kallynath  Mitter,  on  behalf  of  a  creditor  of  the  ^^^ 
insolvent  Carr,  opposed  his  discharge  upon  the  ground  that,  'brothem?'^ 
under  s.  5  of  the  Insolvent  Act,  the  Court  had  no  jurisdiction, 
since  the  insolvent  did  not  reside  in  Calcutta.  He  referred  to 
In  re  Tietkins  (1),  In  re  Cockburn  (2),  and  In  re  Gartner  (3). 
He  stated  that,  in  the  last  mentioned  case,  the  insolvent  carried  on 
business  in  Calcutta,  but  dwelt  outside  of  Calcutta,  and  that 
Norman,  J.,  had  accordingly  dismissed  the  petition,  holding 
that  this  Court  had  no  jurisdiction.  He  also  asked  for  costs  of 
the  opposition. 

Mr.  Lowe  for  the  insolvents  was  not  called  upon. 

PoNTiFEX,  J. — I  consider  that  the  word  '^reside**  in  s.  5  of 
the  Insolvent  Act,  when  applicable  to  the  insolvency  of  traders, 
includes  an  occupation  for  the  purpose  of  trading,  whether  or 
not  accompanied  by  sleeping  or  dwelling.  It  is  said  that 
Nonnan,  J.,  held  otherwise;  but  if  the  case  before  that 
learned  Judge  related  to  a  trading  insolvency,  I  feel  compelled 
to  differ  from  him.  I  think  that  in  this  case  the  insolvents  are 
entitled  to  their  discharge. 

With  regard  to  the  application  for  costs,  I  am  of  opinion  that 
there  must  be  a  substantially  successful  opposition,  or  that  some 
material  benefit  must  accrue  to  the  estate  therefrom  before  costs 
can  be  allowed.  Neither  of  these  conditions  has  been  satisfied 
in  the  present  instance ;  I  therefore  refuse  costs. 

Discharge  granted* 
Attorney  for  the  insolvents :  Mr.  Carruthers. 
Attorney  for  the  Official  Assignee :  Mr.  Dignam. 

(1)  I  B.  L.  R.,  O.  C,  S4.  appears   that    the    insolvent    was    a 

(2)  2  I.  J.,  N.  S.,  826.  trader,  but  there  is  nothing  to  show 

(3)  The  case  which  was  decided  on  where  the  trade  was  carried  on.  A 
the  13th  of  June  1868  is  not  reported ;  note  of  the  case  in  the  books  of  the 
but  the  dismissal  of  the  petition  for  Official  Assignee  is  equally  silent  on 
want  of  jurisdiction  is  mentioned  in  this  point,  but  states  that  the  insolvent 
Winter  t.  Gartner  (a).  From  the  lived  outside  of  CtAcattSL.^Reporter's 
advertisement  of  sale  of  the  insolvents*  note, 

effects  contained  in  that   report,  it 

(a)  1  B.  L.  B.,  0.  C,  80. 
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APPELLATE  CIVIL. 


Before  Mr,  Justice  Jackson  and  Mr.  Justice  Miller, 

1873  KALEE  COOMAR  CHATTERJEB  (Defendant)  p.  SIDDHESSUR 

^a^ch  18.  MUNDUL  (Plaintiff) .♦ 

Nazir^  Liability  of  ^-Attachment  of  Froperly  in  Execution  of  Decree— Failure 
to  return  Property  attached  on  satisfaction  of  the  Decree — Beng.  Act 
V  of  1863,  ss,  4^8. 

In  ft  suit  brought  against  the  plaintiff  in  the  Collector's  Court  for  arrears  of 
rent,  a  decree  was  obtained,  and  a  warrant  was  issued  for  the  attachment 
of  certain  moveable  property  belonging  to  the  plaintiff.  The  warrant  was 
addressed  to  the  Nazir  of  the  Collector's  Court,  and  was  by  him  delivered  to 
one  of  the  registered  peons  of  the  Court  for  execution.  The  peon  reported 
to  the  Nazir  that  he  had  attached  the  property  in  question,  and  had  placed 
it  in  charge  of  certain  persons  whose  receipt  for  it  he  produced  and  filed. 
Subsequently  the  plaintiff  paid  the  amount  of  the  decree  into  Court,  and  an 
order  was  made  releasing  his  property  from  the  attachment.  A  peon  was  sent 
to  restore  the  property  to  the  plaintiff,  but  the  persons  in  whose  charge  it  was 
scud  to  have  been  lefl,  alleged  that  they  had  never  taken  possession  of  the 
property,  and  the  peon  was  unable  to  restore  the  property  to  the  plaintiff. 
In  a  suit  brought  by  the  plaintiff  against  the  Nazir  to  recover  the  property  or 
its  value,  held  that  the  Nazir  was  not  liable,  Bengal  Act  V  of  1863 
having  altered  the  relation  which  formerly  existed  between  the  Nazir  and  the 
peons  of  the  Revenue  Courts,  and  put  them  in  the  position  of  paid  servants  of 
Qovemment 

The  respondent  brought  this  suit  against  the  Nazir  of  the 
Collector's  Court  of  the  24-Pergunna8,  to  recover  the  value  of 
certain  property  which  had  been  attached  under  the  following 
circumstances  : — A  suit  had  been  brought  against  the  respondent 
by  his  zemindar  under  Act  X  of  1859  in  the  Deputy 
Collector's  Court  for  arrears  of  rent,  and  a  decree  had  been 
given  against  him.  In  execution  of  that  decree,  a  warrant  was 
•  issued  by  the  Deputy  Collector  to  attacji  certain  of  the 
respondent's  moveable  property :   and  the  warrant,  which  was  a 

♦  Special  Appeal,  No.  967  of  1871,  from  a  decree  of  the  Judge  of  th© 
24-Fergunna8,  dated  the  30th  May  1871,  affirming  a  decree  of  the  Monsif 
of  that  district,  dated  the  31st  August  1870. 
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written  document,  being  one  of  the  forms  prescribed  for  adoption        1873 
by   the  Revenue   Courts,  was  addressed  to  the  Nazir  of  the      Kalkk 

^  ^  GooafAR 

Collector's    Court,    the   appellant,    and    delivered    by  him   to  Chattebjkk 

V. 

one  of  the  registered  peons  of  the  Court  for  execution.  The  Siddhessur 
peon  reported  to  the  Kazir  that  he  had  attached  certain 
property  which  was  specified,  and  placed  it  in  the  custody  of 
certain  persons,  and  be  filed  a  document  called  a  zimmanamay 
l>urporting  to  be  a  receipt  for  the  property  attached.  After  the 
attachment  of  the  property,  the  present  plaintifi^  paid  the  amount 
of  the  decree,  and  an  order  was  obtained  directing  that  the 
attached  property  should.be  released.  A  peon  was  accordingly 
despatched  to  restore  the  property  to  the  present  plaintiff:  but 
tlie  persons  in  whose  charge  it  was  said  to  have  been  placed 
alleged  that  they  had  never  taken  possession  of  the  property, 
and  the  peon  was  therefore  unable  to  restore  the  property  as 
directed  by  the  Court.  Upon  this  the  plaintiff  brought  the 
present  suit  against  the  Nazir  of  the  Collector's  Court  for  the 
value  of  the  property  attached,  on  the  ground  that  the  Court 
having  taken  possession  of  his  property  was  responsible  for  the 
loss  which  had  accrued  to  him  in  consequence,  and  was  bound  to 
restore  to  him  the  property  or  its  value. 

The  lower  Courts  both  held  that  the  Nazir  was  liable  for  the 
full  amount  claimed.  The  Judge  found  that  the  decree-holder, 
acting  in  collusion  with  the  peon,  had,  under  color  of  the 
attachment,  forcibly  taken  away  the  plaintiff's  property ;  that  no 
personal  misconduct  attached  to  the  Nazir  himself  in  the 
matter ;  but  that  as  the  warrant  of  attachment  was  addressed  to 
him,  he  must  be  held  responsible  for  the  misconduct  of  the 
attaching  peon,  who  was  his  subordinate.  The  material  points 
of  the  Judge's  decision  which  are  referred  to  in  the  judgment  of 
the  High  Court  were  as  follows : — 

*'  It  is  true  that  the  responsibility  of  the  Nazir  is  not  declared  in 
8.  99,  Act  X  of  1859,  in  tlw9  same  express  terms  which  are  used  in 
8.  233,  Act  YIII  of  1859,  but  it  appears  to  me  that  such  an  express 
declaration  was  not  requisite  in  either  case.  An  action  assuredly  would 
not  lie  against  the  Nazir  for  the  act  of  attachment,  or  for  any  other 
act  done  in  execution  of  the  order  of  the  Court,  but  it  does  lio  here 
because  he  does  not  execute  the  order  of  the  Court  for  the  restoration 
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1878        of  the  property,  and  becaase  his  inability  to  restore  the  property  arises 

Kalbb       from  his  own  negligence  and  want  of  doe  care  of  the  property  of  which 

Ghattbbjbb  he  assumed  the  custody.    The  officer  executing  the  writ  is  the  Nazir, 

S1DD11B88UR  ^^^  not  the  piacUtf  who  is  a  mere  subordinate  of  the  Nazir,  an  agent 

UNDUL.     Yfi^QXj^  lie  is  empowered  to  employ,  but  not  an  agent  on  whom  be  is 

empowered  to  devolve  his  own  liabilities.     The  appellant  contends  that, 

under  the  terms  of  s.  4,  Beng.  Act  Y  of  1863,  the  piada  is  the  only 

officer  who  can  be  employed  in  the  service  or  execution  of  tfie  process 

of  the  Court ;  but  he  selects  his  own  piadas ;  and  it  dibs  not  follow 

that  he  is  relieved  from  his  responsibility  by  his  employment  of  the 

authorized  services  of  the  persons  whom  he  appoints  with  the  sanction 

of  the  CourL 

<<  It  is  ufged  that  there  is  this  difference  between  the  Nazir,  and  the 
Sheriff  of  an  English  Country,  that  the  Nazir  cannot  appoint  his  piadas 
without  the  approval  of  the  Court,  whereas  the  appointment  of  the  bailiffs 
lies  in  the  hands  of  the  Sheriff  alone  :  but  I  cannot  see  that  this  practice^ 
if  it  be  truly  stated,  affects  in  any  degree  the  responsibility  of  either. 
The  writ,  as  the  Munsif  shows,  is  directed  to  the  Nazir,  and  he  is 
bound  to  see  that  it  is  properly  executed  either  by  himself  or  by  his 
piadas;  and  if  loss  arises  from  his  want  of  due  care,  either  personally  or 
through  his  subordinates,  he  is  responsible  for  it.'* 

The  Judge  accordingly  condemned  the  Nazir  to  pay  to  the 
plaintiff  the  full  value  of  the  property  attached.  From  this 
decision  a  special  appeal  was  preferred  to  the  High  Court. 

The  Legal  Remembrancer  (Mx.  Bell)  and  Baboos  Unnodaprosad 
Banerjee  and  Juggodanund  Mookerjee  for  the  appellant. 

Mr.  J,  S.  Rochfort  and  Baboo  Mutty  Loll  Mookerjee  for 
the  respondent. 

V 

The  Legal  Remembrancer^  for  the  appellant,  contended  that  the 
plaint  disclosed  no  cause  of  action  against  the  Nazir.  No  personal 
misconduct  was  attributed  to  the  Nazir :  the  utmost  that  was 
alleged  against  him  was  that  he  had  been  guilty  of  constructive 
negligence  through  the  misconduct  of  the  peon^  who  was  his 
subordinate.  The  judgment  of  the  lower  Court  was  based  upon 
a  fancied  analogy  between  the  Sheriff*  of  an  English  county  and 
the  Nazir  of  a  mofussil  Court.     But  in    reality  there  is  no 


\ 
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sort  of  resemblance  between  the  two — Okhoy  Ckunder  Dutt  v.  ^^^^ 
Ershins  (1).  [  Jackson,  J. — There  is  no  necessity  to  go  into  that  (^omar 
point,  there  is  clearly  no  resemblance  between  the  two.]  The  Chattebjeb 
action  of  the  Nazir  from  first  to  last  was  perfectly  regular.  The  Siddhkssur 
warrant  of  attachment  was  issued  under  s.  98  of  Act  X  of  1859 : 
and  was  addressed  to  the  Nazir  in  the  form  given  in  the 
schedule  of  the  Act.  S.  146  provides  that  all  processes  issued  by 
a  Collector  shall  be  served  '^  by  the  Nazir  or  such  other  officer 
as  the  Collector  may  direct."  Now  the  word  Nazir  is  defined 
in  S.  168  to  be  ''any  officer  of  a  Court  authorized  to  serve  or 
execute  its  process."  The  person  who  served  the  process  in  the 
present  case  was  a  peon  registered  under  Beng.  Act  Y  ,§{  1863. 
S.  4  of  that  Act  provides  that  ''no  person  who  is  not  a 
registered  peon  shall  be  employed  in  the  service  of  the  process 
of  any  Court  without  the  special  leave  of  such  Court."  And  s.  8 
directs  the  Nazir  to  endorse  the  serving^peon's  name  on  the  back 
of  the*  process.  The  name  of  the  peon  was  duly  endorsed  on  the 
back  of  the  process,  and  it  is  difficult  to  see  what  more  the  Nazir 
could  have  done.  These  registered  peons  are  not  agents  or 
servants  of  the  Nazir :  they  are  the  servants  of  the  Court.  The 
Nazir  is  in  no  way  responsible  for  their  conduct.  The  Court  can 
dismiss  them :  and  the  Nazir  must  employ  them.  The  maxim  of 
respondeat  superior  does  not  apply  to  persons  standing  in  such  a 
relation.  The  Nazir  derived  no  pecuniary  advantage  from  the 
service  of  the  writ  of  execution.  He  was  merely  acting  as  a  public 
officer — Hall  v.  Smith  (2).  It  is  well  established  that  one  officer  in 
a  public  department  is  not  responsible  for  a  subordinate  in  the  same 
department,  though  he  may  appoint  the  subordinate — JVliitJield  v. 
LordLe  Despencer  (3),  NicholsoriY.  Mounsey{^)y  and  Mersey  Dock 
Trustees  v.  Gibhs  (5).  The  parties  on  whom  the  liability  really 
falls  ought  to  have  been  made  defendants  in  the  Munsif 's  Court 

Mr.  Rochfort  for  the  respondent. — The  Nazir  is  liable  in  this 
case,  he  being  responsible  for  the  acts  of  his  subordinates.  He 
was  primarily  bound  to  execute  the  writ  himself.     If  he  chose 

(1)  3  W.  R.,  Mis.,  11  ;  see  14.  (4)  15  East,  384. 

(2)  2  Bing.,  156  ;  see  160.  (5)  L.  R.,  1  H.  L.  C,  93  ;  see  124. 
(8)  2  Cowper,  754. 
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1873 to  execute  it  through  a  peon^  he  must  take  the  responsibility  of 

^MAR  ^oi°g  fl^'  -A.  peon  employed  by  the  Nazir  does  not  come  under 
Chattbbjee  the  words  of  s.  99,  Act  X  of  1859,  as  an  "  officer  executing  the 
SiDDiiKaacB  ivrit ;  ^  see  s.  144,  which  provides  that  "  every  process  shall  be 

MUMDUL.  , 

served  or  executed  by  the  Nazir,  or  by  such  other  officer  as  the 
^  Collector  may  direct.*'  Here  the  Collector  did  not  direct  any 
one  else  to  execute  the  writ.  That  peons  are  not  officers  is  also 
shown  by  s.  133  where  the  words  are  ^^  officers  holding  sales 
under  this  act,  and  all  persons  employed  by  or  subordinate  to 
such  officers"  by  which  is  meant  "  peons."  Where  a  thing  is 
intended  to  be  done  by  a  peon,  it  is  so  stated ;  see  s.  124.  Under 
s.  99  the  Nazir  is  to  approve  of  a  fit  person  to  take  charge  of 
the  goods  attached.  Here  he  clearly  did  not  select  a  fit  person. 
He  attached  the  property  through  the  peon,  and  the  peon  chose 
the  custodians.  The  peons  appointed  by  the  Nazir  under  s.  3, 
JBeng.  Act  Y  of  1863,  are  the  Nazir's  agents.  He  has  power 
to  dismiss  them;  see  Regulation  V  of  1804,  ss.  12  and  13, 
and  Regulation  YIII  of  1809,  s.  10.  The  relation  between  the 
Nazir  and  his  peons  is  analogous  to  that  between  a  Sheriff  and  his 
bailiffs ;  see  Broom  on  the  Superior  Courts,  p.  581.  By  s.  8,  Beng. 
Act  V  of  1863,  and  ss.  12  and  13  of  Regulation  V  of  1804, 
the  Nazir  is  liable  for  the  acts  of  the  peons.  Their  appoint- 
ment was  subject  to  the  responsibility  prescribed  by  s.  2, 
Re*gulation  XIII  of  1793.  That  Regulation  has  been  repealed 
since  the  decision  in  this  suit  by  Act  XXIX  of  1871.  By  that 
section  the  Nazirs  were  to  enter  into  a  penal  obligation  for  the 
good  behaviour  of  the  peons  whom  they  appointed.  A  decree- 
holder  is  not  responsible  for,  or  liable  to  be  injured  by,  the  act 
of  a  Court  in  assisting  him  to  execute  his  decree — RajbuUuh 
Gope  V.  Issanchunder  Hujrali  (1)  and  Joykallee  Dossee  v.  The 
Representatives  of  Chand  Mala  (2).  The  arguments  of  the 
other  side  drawn  from  expediency  might  be  reasons  for  changing 
the  law,  but  not  for  defeating  the  remedies  to  which  it  is 
submitted  the  plaintiff  is  entitled.  The  Nazir  ought  to  have 
enquired  as  to  the  disposal  of  the  property  attached.  The 
Court  has  no  power  to  add  parties  to  the  suit  under  s.    73, 

(1)  7  W.  K.,  355.  (2)  9  W.  R.,  133. 
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Act  VIII  of  1859,  unless  they  are  entitled  to  some  claim  or        1878     • 
interest  in  the  subject  of  the  suit,  or  will  be  affected  by  the      (^^"" 
result — Joy   Gobind  Doss    v.   Gouree   Proshad  Shaha   (1)  and  Chatteejbb 
JPodmalochan  Sen  v.  Lai  Chand  Gupta  (2).     Here  neither  the   Siddhbssub 
custodians,  nor  the  decree-holder,    nor    the    Government,  are 
likely  to  be  affected  by  the  result,  or  have  any  claim  on  the 
property  taken. 

The  Legal  Remembrancer  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

Jackson,  J.  (who  after  stating  the  facts  continued :) — The 
case  comes  before  us  in  special  appeal,  and  the  principal  point 
which  we  have  to  decide  is  whether,  under  the  circumstances, 
there  is  any  personal  liability  attaching  to  the  Nazir.  The 
view  taken  by  the  Zilla  Judge  in  his  decision,  which  is  the 
one  immediately  before  us,  is  contained  in  the  part  of  the 
judgment  which  I  am  about  to  read.  He  says : — (reads 
the  portion  set  out  in  the  statement  of  the  case.)  The 
Government  advocate  appeared  in  this  case,  and  although 
we  could  not  see  that  the  Government  had  any  direct  interest 
in  the  matter,  not  being  a  party  to  the  suit,  we  gladly  heard 
the  learned  gentleman,  and  are  much  indebted  to  him  for  the 
assistance  which  he  has  rendered  to  the  Court  in  the  decision 
of  this  case.  It  was  contended  amongst  other  things  that  both 
the  Nazir  and  the  peon  who  was  the  officer  immediately 
employed  to  execute  the  warrant  are  paid  servants  of  Govern- 
ment, and  one  servant  is  not  responsible  for  the  acts  of  the 
other ;  that  the  Nazir,  like  all  Nazirs  of  the  Civil  Courts,  has 
now  no  interest  in  the  fees  leviable  as  tallubana  for  serving 
processes ;  that  there  is  no  analogy  between  the  office  of  a 
Nazir  and  that  of  a  Sheriff  of  an  English  county  as  supposed 
by  the  Courts  below ;  that  the  peon  was  a  public  servant ;  and 
that  if  the  warrant  in  this  case  was  addressed  to  the  Nazir, 
it  was  so  done  in  contravention  of  the  terms  of  Beng.  Act 
V    of   1863;   and    accordingly    it    was    contended    that    the 

(1)  7  W.  R.,  202.  (2)  1  B.  L.  R.,  S.  N.,  xxvi. 
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1873        writ  ought  to  have  been  addressed  to  the  peon,  and  that  the 
Kalkk       common  practice  in  this  matter  was  to  make  over  warrants  of 
Chattkrjkb   Courts,  though  addressed  to  the  Nazir,  to  the  subordinate  piadas 
SinniiKssuB  for  ezecutioD.     Mr.  Bell,  I  should  mention  at  the  close  of  his 
argument,  proposed  to  point  out  who  was  the  real  person  who 
ought  to  have  been  sued,  and  who  was  liable  for  the  demand, 
and  he  contended  that  the  Munsif  ought  to  have  made   the 
parties  who  were  really  liable  defendants  in  the  suit.     As  to 
this  contention  I  may  observe  that,  when  a  plaintiff  brings  a  suit 
against  a  person  who  is  not  liable  to  him  for  the  particular 
matter  for  which  the  suit  is  brought,  it  is  not  for  the  Court  to  go 
on  and  find  out  who  is  the  person  really  liable  to  the  plaintiff; 
and  as  it  was  altogether  foreign  to  the  purposes  of  this  appeal  to 
consider  who,  if  not  the  Nazir,  was  liable,  we  did  not  think  it 
necessary  to  enter  into  that  part  of  the  case. 

The  Munsif  who  decided  the  suit  in  the  first  instance  laid 
considerable  stress  upon  the  terms  of  s.  87,  Act  X  of  1859,  and 
the  form  being,  I  understand,  the  Form  (E),  annexed  to  that 
Act,  and  which  is  prescribed  by  s.  86  of  that  Act.  S.  86  was 
repealed  by  Beng.  Act  VI  of  1862,  and  instead  of  that  we 
have  s.  17  of  Beng.  Act  VI,  of  which  the  last  words  are  "process 
of  execution  against  the  person  or  moveable  property  of  a  debtor 
shall  be  in  the  Form  (E)  or  the  Form(F)  contained  in  the  schedule 
to  Act  X  of  1859,  or  in  a  Form  as  nearly  resembling  those  Forms 
as  the  circumstances  of  the  case  may  admit."  Now,  subsequent  to 
the  passing  of  Act  X  of  1859,  and  before  the  bringing  of  fliia 
suit,  a  material  change  in  the  law  regulating  the  machinery  for 
executing  processes  of  Courts,  including  the  Courts  of  the 
Collector,  had  taken  place  by  the  repeal  of  s.  14,  the  only  then 
surviving  part,  of  Kegulation  XXVI  of  1814,  and  by  the 
enactment  of  Beng.  Act  V  of  1863.  When  Act  X  of  1859  was 
enacted,  not  only  the  Regulation  of  1814,  but  also  Regulation  V 
of  1804,  S3.  12  and  13,  were  in  force,  and  by  these  two  provisions 
taken  together,  it  was  provided  that  all  orders  and  processes  of 
the  Civil  Courts  and  Revenue  officers  were  to  be  executed  by 
the  Nazirs  of  those  Courts,  who  were  permitted  to  appoint  their 
own  mirdhas  and  peons,  and  who  received  as  their  remuneration 
one-fourth  of  the  tallubana  paid  in  each  case  to  the  peon  who 
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carried  the  several  processes  and  orders.  Under  that  state  of  ^^^s 
things,  a  large  portion,  nearly  the  whole,  of  a  Nazir's  receipt,  ^^fj^^ 
was  derived  from  such  deductions  and  other  fees  received  by  Chattkiubk 
him,  and  most  probably  in  consideration  of  that  circumstance,  Siddhkssub 
the  Naadr  might  have  been  held  responsible  for  the  acts  of  his 
peons  resulting  in  wrongful  damage  to  parties.  That  was 
entirely  changed  by  Beng.  Act  V  of  1863,  and  the  peon,  as  well 
as  the  Nazir,  became,  it  seems  to  me,  a  regular  paid  officer  of 
Government.  It  was  left  to  the  discretion  of  the  executive 
Government  to  direct  that  the  peons  should  be  either  paid  by  fixed 
salary,  or  remunerated  by  fees,  but  the  peculiar  connection  which 
previously  existed  between  them  and  the  Nazir  was  entirely 
severed.  The  Nazir  had  the  nomination  of  them  subject  to  the 
approval  of  the  Judge  (and  in  this  case  of  the  Collector),  but  he 
had  not  the  power  to  remove  them,  nor  had  he  power  to  employ 
any  person  other  than  a  peon  appointed  under  that  Act  in  the 
service  or  execution  of  any  process  of  Court,  except  with  the 
special  leave  of  the  Court.  I  do  not  propose  to  consider  here 
the  relation  between  an  English  Sheriff  and  a  Nazir,  because  I 
am  clearly  of  opinion  that  there  is  no  analogy  whatever  between 
the  case  of  a  Sheriff  and  the  case  of  a  Nazir.  The  Munsif 
observes,  referring  to  the  provisions  of  ss.  87  and  99,  Act  X  of 
1859  : — "  These  provisions  show  that  an  officer,  and  not  a  peon, 
is  to  execute  such  writs,  that  he  is  actually  and  manually  to 
take  moveables  out  of  the  judgment-debtor's  possession,  and 
deposit  them  in  some  fit  place,  or  keep  them  in  the  custody  of 
some  fit  person  approved  by  himself."  I  do  not  quite  know 
what  in  the  Munsif 's  mind  was  the  distinction  between  a  peon 
and  an  officer,  but  if  he  meant  to  say  that  the  Nazir  is  an  officer, 
and  the  peon  is  not,  and  that  the  Nazir  is  actually  and  manually 
to  take  moveables  out  of  the  judgment-debtor's  possession,  and 
deposit  them  in  some  fit  custody,  I  fear  that,  unless  Nazirs  are 
provided  with  some  physical  apparatus  beyond  that  which  is 
commonly  given  to  men,  it  would  be  absolutely  impossible  for 
them  to  undertake  such  duties ;  ejfi  if  to  the  performance  of 
these  manual  functions  is  to  be  attached  the  corresponding 
liability  in  such  matters,  I  apprehend  no  pecuniary  inducement 
will  be  sufficient  to  induce  a  person  of  respectability  to  accept 
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18^3  80  burthensome  an  office.  S.  8,  Beng.  Act  V  of  1863,  provides: — 
^lULB  "  ^"  every  process  issaed  for  service  or  execution  by  any  peon 
Chattbbju  appointed  under  this  Act,  there  shall  be  endorsed  the  name 
SiDDHBssuB  of  the  peon  deputed  to  serve  or  execute  the  same,  the  period 
within  which  the  peon  is  required  to  certify  service  or 
execution,  the  amount  payable  for  the  service  or  execution  of 
the  process,  and  the  date  of  payment,  and  such  endorsement 
shall  be  signed  by  the  Nazir  or  clerk  of  the  Court.*'  This 
provision  rocognizes  distinctly  that  it  is  the  peon  who  serves 
and  executes,  and  it  is  the  peon  from  whom  certificate  of  service 
or  execution  is  to  be  taken,  and  if  in  addition  to  such  certificate 
of  service,  which  in  my  experience  is  always  furnished  by  the 
peon,  the  Nazir  appends  some  further  certificate  of  his  own, 
that,  it  seems  to  me,  is  not  sufficient  to  entail  on  him  any 
pecuniary  responsibility,  and  does  not  affect  the  reality  of  the 
service  by  the  peon.  The  Judge  finds  in  this  case  that  the 
property  in  respect  of  which  the  damages  were  claimed  had 
been  removed  from  the  possession  of  the  present  plaintiff  who 
was  the  defendant  in  the  rent  suit,  but  he  says : — ^'  It  is  not 
material  in  this  suit  to  find  whether  the  zimmadars  held  it  or 
the  decree-holder ;  for,  if  the  Nazir  is  primarily  responsible,  he 
may  settle  with  those  who  took  the  property ;  and  if  the  Nazir 
is  not  primarily  responsible,  this  suit  must  fail,  because  he  has 
been  made  the  sole  defendant"  It  appears  to  me  that  it  was 
highly  material  to  find  whether  the  zimmadars  or  the  decree- 
holder  held  the  property,  because  the  law  does  not,  so  far  as  I 
know  it,  authorize  the  making  over  of  the  property  attached  to 
the  decree-holder's  custody,  but  it  does  in  s.  99  expressly 
authorize  the  property  being  left  in  the  custody  of  some  fit 
person,  meaning  thereby,  I  suppose,  some  ■  independent  and 
respectable  person.  The  Judge  states  that  '^  an  action  lies  here 
because  the  Nazir  does  not  execute  the  order  of  the  Court  for 
the  restoration  of  the  property."  In  the  present  case  it  seems 
that  the  order  of  attachment  was  executed  by  one  peon,  and  the 
order  for  restoration  of  tHfe  property  entrusted  to  another,  I 
confess  I  am  unable  to  see  how  the  Nazir,  under  the  circum- 
stances, failed  to  execute  the  order  of  the  Court  for  the 
restoration  of  the  property.     Then  it  is  said  that  the  ^^  inability 
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of   the    Nazir  to  restore  the  property  arises  from  his  own        1878 
negligence."    It  appears  to  me  that  there  was  no  negligence  on      (^Ji^^ 
the  part  of  the  Nazir.     He  entrusted  the  partcanna  to  a  peon  Chattbrjeb 
who  was  appointed  with  the  sanction  of  the  Court  expressly  for   Siddhessub 
the  purpose  of  such  duties ;  and  the  return  of  the  peon  with  the 
Nazir's  certificate  upon  it  was  submitted  in  due  course  to  the 
officer  presiding  in  the  Collector's  Courts  and  was  presumably 
approved  by  him. 

I  have  already  said  that^  in  my  opinion,  the  officer  executing 
the  writ  was  not  the  Nazir^  that  the  piada  was  not  a  mere 
subordinate  of  the  Nazir,  and  an  agent  whom  he  had  power  to 
employ,  but  a  person  who,  although  in  a  subordinate  capacity,  was 
as  much  an  officer  of  the  Collector's  Court  as  the  Nazir  himself. 
In  this  view  of  the  case,  it  appears  to  me  that  the  Nazir  is  not 
directly  liable,  as  held  by  the  Courts  below,  to  indemnify  the 
plaintiff,  and  it  is  not  our  function  to  settle  here  who  is  the 
person,  if  any,  liable. 

I  am  reminded  that  there  is  no  specific  allegation  of 
misconduct  against  the  Nazir  in  this  case,  but  only  a  charge  of 
implied  neglect.  The  question  therefore  turns  upon  the  general 
liability  of  the  Nazir. 

The  judgments  of  the  lower  Courts  are  set  aside,  and  the 
plaintiff's  suit  is  dismissed  with  all  costs. 

Appeal  allowed. 

PKIVY  COUNCIL. 


BABOO  BISSESSURNATH  and  othbm  (Plaiktipps)  v.  MAHARAJAH       p  ^  » 
MOHESSUR  BUX  SING  BAHADOOR  and  others  (Dbfbndants).  1872 

.  _  ,  -3ffly  2-2, 23, 

[On  appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal.]         24  25. 

boundary — Eiparian  Proprietors-^ Custom — Proof— 'Beg.  XI  of  1825,  *.  2. 

The  plaintiffs  sued  to  obtain  possession  of  land  on  the  ground  of  the  existence  of 
a  custom  in  the  district  that  whore  land  which  had  once  been  allnyial  lies  between 
two  branches  of  a  riyer  (or  two  rivers),  and  from  time  to  time  the  Tolume  of  water 
shifts,  so  that  alternately  one  of  those  channels  is  deep,  and  the  other  is  fordable, 
then  the  whole  of  such  intermediate  land  belongs  to  the  land-owner  on  the  side  of  the 

♦  Presenit  .—The  Bight  Hon*blb  Sib  J,  W.  Colvilb,  Sir  Mohtaqub  E.  Smith,  Sia 

ROBBBT  COLLIEB,  AND  SlB  LaWBBNGB  PeEU 
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1872         channel  wbich  at  any  given  time  is  fordable.    Held  (without  deciding  whether  snch  a 
Baboo        castom  falla  within  s.  2,  Keg.  XI  of  1825)  no  clear  and  definite  osage  had  been 
BI8SKS8UR-    established. 

MATH 

^^  A  flactoating  bonndary  between  lillahs  does  not  necessarily  affect  the  rights 

Maharajah   of  landed  riparian  proprietors. 

Bux  SiNa        -^  ikrarnamah  between  two  zemindars  as  to  the  mode  of  determining  the  bonn- 
Bauadoob.    daries  of  their  estates  in  the  event  of  changes  in  the  channel  of  a  river,  cannot  bind 
persons  claiming  under  one  with  whom  the  perpetual  settlement  was  subsequently 
made  as  to  the  lands  in  his  possession,  he  being  a  stranger  to  that  ikramamaJk, 

This  was  a  dispute  between  the  appellants  claiming  by  a 
conveyance  from  the  zemindars  of  Maiijhee,  the  first  of  whom 
was  Mahomed  Tegh  Ali^  and  the  respondents^  the  zemindars  of 
Arrah  Naukars  of  the  Baj  of  Doomraon. 

The  rivers.  Granges  and  Dewa,  which  separate  Zillahs  Sarun 
and  Shahabad,  have  from  time  to  time  been  liable,  during  the  \ 

rains,  to  frequent  changes  of  channel,  and  have  caused  very 
extensive  diluviation  of  the  low  lands,  which  form  a  delta  of 
considerable  area  near  the  point  of  their  junction.  In  the  past 
century  the  ancestor  of  the  respondents,  Maharajah  Bickramageet, 
Bajah  of  Doomraon,  was  one  of  the  proprietors  on  the  Shahabad 
side,  and  in  or  about  the  year  1766  sold  the  alluvial  lands,  which 
afterwards  came  to  be  called  Talook  Shitabdeara,  and  were 
comprised  in  the  lands  now  in  suit,  to  one  Noorool  Hosaein  ' 
Khan,  with  whom  the  decennial  settlement  of  the  talook  of 
Shitabdeara,  then  consisting  of  39  mauzas,  and  nearly  18,000 
bigas,  was  effected  as  proprietor  on  the  12th  of  December  1791. 
Further  disputes  arose  as  to  accretions  caused  by  the  Dewa, 
between  Mahomed  Tegh  Ali  and  the  proprietors  of  Arrah,  other 
than  the  Rajahs  of  Doomraon,  which  were  decided  in  1776  in 
favor  of  Mahomed  Tegh  Ali,  on  the  ground  of  his  previous 
possession.  In  the  year  1771  the  main  stream  of  the  river  Ganges 
(which  had  flowed  for  some  years  previously  along  the  northern 
channel)  shifted  its  course,  and  then  began  to  flow  along  the 
southern,  and  so  left  the  northern  channel  dry,  or  fordable. 
Mahomed  Tegh  Ali  thereupon  presented  a  petition  to  the 
revenue  authorities  claiming  a  right  to  the  possession  and  enjoy- 
ment of  the  alluvial  lands  forming  the  talook  Shitabdeara,  which 
bad  by  this  shifting  of  the  main  stream  become  separated  by 
it  from  the  zemindari  Arrah,  and  attached  to  his  zemindari 


BAHAOOOBt 
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Manjhee,  insisting  that  the  same  had  always  belonged  to  the       1872 
proprietor  of  that   zemindari.  between  which  and   the  alluvial   „  Baboo 

*        ^  BlSSESSUB- 

lands  the  river  was  fordable.  By  an  order  of  the  Provincial  math 
Council  made  on  that  petition,  the  talook  Shitabdeara  was  (and,  MAHARAjAa 
as  the  appellants  contended,  in  accordance  with  the  said  custom  Bdx  Sino 
or  usage)  awarded  to  Mahomed  Tegh  Ali  as  zemindar  of 
Manjhee.  In  1776-77  the  main  stream  of  the  Ganges  again  shifted, 
and  returned  to  its  northern  channel  from  the  southern,  and 
thereupon  the  then  zemindar  of  Pergunna  Arrah,  in  his  turn 
presented  a  petition  to  the  Provincial  Council,  claiming  the 
talook  Shitabdeara  as  it  appeared  ^^  upon  the  same  plea  on  which 
it  had  been  awarded  in  1179  Fusli  (1771)  to  the  zemindars  of 
Manjhee," — that  is  to  say,  on  the  ground  of  the  local  custom 
or  usage.  An .  ameen  was  thereupon  sent  to  the  locality  to 
make  a  personal  investigation,  and  he  made  a  report  to  the 
effect  that  the  river  Ganges  was  the  fixed  boundary  between 
the  said  zillahs ;  but,  nevertheless,  the  Provincial  Council  oon* 
tinned  the  possession  of  the  zemindar  of  Pergunna  Manjhee, 
on  the  ground  solely  of  an  alleged  convenience  to  the  Govern- 
jcnent  revenue  authorities,  as  awarding  otherwise  (the  said 
Council  said)  would  have  caused  an  alteration  in  the  settlement 
of  the  two  zillahs  of  Sarun  and  Shahabad.  It  appeared  that  in 
the  year  1778-79  the  southern  channel  was  found  to  be  so  dry 
that  the  ryots  of  Pergunna  Arrah  began  to  cultivate  the 
channel ;  they  also,  it  appeared,  encroached  on  the  mehal  itself, 
so  that  when  the  harvest  was  ripe,  a  dispute  arose  between  the 
zemindar  of  Arrah  and  the  zemindar  of  Pergunna  Manjhee  as 
to  the  right  to  the  produce.  The  Collectors  of  the  zillahs 
respectively  endeavoured,  unsuccessfully,  to  settle  this  dispute, 
and  it  was  at  length  determined  by  the  Provincial  Council  at 
Patna  that  the  matter  should  be  referred  to  the  Governor* 
General  and  Council  in  the  revenue  department  for  final  decision. 
An  official  report,  dated  the  9th  December  1779,  was  accord- 
ingly drawn  up  and  forwarded  to  the  Governor- General,  which 
proceeded  as  follows  : — 

''  Were  the  claim  of  the  zemindar  of  Arrah  to  be  decided  accordiDg 
to  ancient  possession  or  by  the  laws  of  the  shaster  on  the  subject 
of   boundariesi  as  (raualated  by  Mr.  Hulked,  he  will  not  only  be 
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1872        entitled  to  the  whole  of  the  land  to  the  soath  of  the  main  Btream 

Baboo       of  the  river,  bat  to  a  large  tract  to  the  north  of  it  now  possoBsed  by 

NATH        Berriar  Sing  ;  but  he  does  not  foond  his  demand  upon  either  of  these 

Mararajar  pi'inciples,  and  only  claims  the  benefit  of  the  law  by  which  he  was 

HoHiMsuB    formerly  dispossessed,  and  which  the  Maojhee  zemindar  then  urged 

Bahadoob.    to  be  the  invariable  rule  in  such  cases. 

''  We  think  it  necessary  to  acquaint  you  that  this  mode  of  decision 
has  been  constantly  observed  in  all  similar  disputes  la  this  province ; 
it  was  followed  in  a  contest  between  us  and  Raja  Cheet  Sing 
relative  to  an  island  thrown  up  by  the  river  between  the  districts  of 
Ghazeepore  and  Shahabad,  and  in  like  manner  in  settling  the  claim  to 
a  diara  (alluvial  land)  between  the  renters  of  Malky  and  Ghyaspore.  We 
would  not  wish  to  call  in  question  the  reasons  publicly  assigned  by  our 
predecessors  for  deviating  from  a  rule  so  plain  and  simple  in  itself  as  to 
preclude  every  possibility  of  error,  but  we  cannot  help  thinking  that 
however  well  it  might  be  calculated  to  prevent  any  immediate  confusion 
in  the  collections,  it  bore  very  hard  *on  the  zemindar  of  Arrah,  since 
it  was  to  all  intents  and  purposes  refusing  him  the  benefit  of  the  same 
law  now  in  his  favor  by  which  he  was  before  judged.  We  have  repeat- 
edly urged  upon  the  Collector  of  Sirkar  Sarun  that  the  zemindars  of  his 
district  can  at  any  rate  have  no  title  to  more  land  than  they  possessed 
by  the  decree  of  1179  (1771),  and  that  gentleman  has  as  often  assured  us 
that  they  claimed  no  more,  but  then  he  urges  that  the  boundaries  were 
defined  and  fixed  by  the  subsequent  decree  of  1184  (1776)  ;  but  we  must 
observe  that  this  second  decree  was,  in  a  great  measure,  founded  on  the 
principles  of  the  first,  for  it  was  passed  on  the  report  of  an  ameea 
that  the  channel  of  the  river  excepted,  which  was  become  fordable,  the 
land  was  in  every  other  respect  in  the  same  state  as  in  1179  (1771)  and 
had  acquired  no  addition.  Now,  as  we  do  not  call  in  question  the  truth 
of  the  ameen's  report,  it  will  appear  that  no  more  land  was  decreed  to 
the  zemindars  of  Sarun  by  the  order  of  1184  (1776)  than  what  they 
were  left  in  possession  of  in  1179(1771)  Fusli,  which,  as  has  already 
been  observed,  was  only  2,000  bigas  capable  of  cultivation;  if  therefore 
they  hold  more,  they  are  not  authorized  to  do  it  by  either  of  these 
decrees. 

**  The  Collector  of  Sirkar  Sarun  proposed  a  measurement  of  both  per- 
gunnas,  that  the  quantity  of  land  contained  in  each  might  be  compared 
with  the  old  rakbahandi  accounts  deposited  in  the  amanat  office,  but 
we  objected  to  this  mode  of  decision,  as  it  would  be  both  expensive^ 
tedious,  and  inefiectual. 


Baoasoob. 
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"As  the  main  stream  of  the  Ganges  has  ever  been  considered  as  the         1872 

boundary  in  similar  disputes  in  this  province,  we  beg  leave  to  recom-       Baboo 

mend  that  it  may  be  declared  so  in  the  present  and  all  future  cases  as  a        nath 

rule  that  will  efiectually  prevent  further  contention.''  Maharajah 

M0HE88UR 

On  the  5th  May  1780,  the  Secretary  to  Government  sent  the    ^^^^^^ 
following  letter  to  the  Provincial  Council : — 

."  We  have  received  your  letter  of  the  9th  December  1779,  on  the 
subject  of  a  dispute  between  the  zemindar  of  Arrah  under  your  divi* 
slon,  and  the  zemindar  of  Manjhee  under  Sirkar  Sarun,  concerning 
their  right  to  an  island  situated  in  the  Gknges  which  divides  the  two 
zemindaries. 

"  We  have  ordered  Mr.  Grasme,  the  Collector  of  Sirkar  Sarun,  to  meet 
a  person  deputed  from  yon  on  the  spot,  who  are  to  examine  and  deter- 
mine on  which  side  the  Ganges  is  fordable;  and  on  whichsoever  side 
it  shall  be  fordable,  we  direct  that  the  right  be  decided  to  be  in  the 
zemindar  whose  zemindari  lies. on  that  side  of  the  river." 

On  receipt  of  this  letter,  Mr.  Leslie,  the  Secretary*  of  the 
Provincial  Council,  was  deputed  to  meet  Mr.  Graeme  at  the 
locality,  aild  on  their  arrival  they  found  and  reported  that  the 
river  Ganges  was  flowing  along  the  northern  channel,  and  that 
the  southern  channel  was  dry  and  fordable.  The  following 
formal  decision  was  given  on  the  31st  May  1780  : — 

'*  Particulars  of  the  decision  of  the  diara  of  Pergunna  Arrah,  Sirkar 
Shahabad,  and  of  Pergunna  Manjhee,  Sirkar  Sarun  in  Soba  Behar,  are 
as  follows  : — Between  Rajah  Bickramageet  Sing,  zemindar  of  Birkar 
Shahabad,  and  Mahomed  Tegh  Ali  and  Berriur  Sing,  zemiudai's  of 
Pergunna  MHnjhee,  Sirkar  Sarun,  in  the  suit  in  respect  of  the  accre- 
tions formed  by  the  river  Ganges,  a  dispute  was  pending.  To  investi- 
gate into  this  matter,  Mr.  Mathew  Leslie  from  the  Council  of  Azeemabad, 
and  Mr.  Charles  Graeme  from  Sirkar  Sarun,  zilladar  of  the  said  Sirkar, 
arrived  on  the  disputed  diara^  and  after  hearing  the  pleadings  of 
both  the  zemindars,  ascertained  the  state  of  the  diara  lands  and  the 
map  of  the  Ganges,  but  as  it  appeared  to  them  difficult  to  decide  the 
mutter  in  dispute,  therefore  the  gentlemen  of  the  Council  of  Azeema- 
bad  and  Mr.  GraBme  forwarded  a  report  regarding  the  river  Ganges  to 
the  gentlemen  of  the  Council  at  Calcutta.  The  Council  of  Calcutta 
made  an  order  to  this  effect  that,  on  whichever  side  the  river  Ganges 
may  be  fordable,  the  accretions  formed  shall  belong  to  the  zemindar  of 
that  side. 

35 
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1872  •<  On  receipt  of  auch  an  order  from  Calcatta,  Mr.  MaUiew  Leslie  of 

Baboo       f;^^  Coancil  of  Azeemabad,  and  Mr.  Charles  Grseme  of  ChupraL  Sirkar 
B188KSSUB-  '^  ^ 

NATu        Sarun,  again  arrived  at  tbe  disputed  diara^  and  foand  that  the  riyer 

Maharajah   Ganges  on  the  side  of  Pergunna  Manjhee,  Sirkar  Samn,  was  flowing, 

Bvx^i^Q     and  was    of  great  depth,  and  that  on  the  side  of  Pergonna  Arrah, 

IUhadoob.    girkar  Shahabad,  it  was  dry  and  fordnble.     Therefore,  according  to  the 

orders  of  the  gentlemen  of  the  Coancil  of  Calcutta,  it  was  ordered  ahd 

decided  the  Rajah  Bickramageet  Sing,  zemindar  of  Pergunna  Arrah, 

Sirkar  Shahabad,  do  hold  possession  of  the  diara  formed  by  the  river 

Ganges,  with  all  the  crops  thereon,  from  the  year  1187  (1779)/* 

The  Arrah  Rajah  thereupon  immediately  took  possession  of 
the  talook  Shitabdeara  and  tbe  produce  thereon. 

Subsequently,  at  the  instance  of  the  Government  officers, 
an  agreement  was  come  to  between  the  parties  in  tbe  following 
terms : — 

*'  I,  Rajah  Bickramageet  Sing,  am  the  zemindar  of  Sirkar  Shahabad, 
in  the  province  of  Behar.  Whereas  between  myself,  the  declarant, 
and  Mahomed  Tegh  All  and  Berriar  Sing,  zemindars  of  Pergunna 
Manjhee,  in  Sirkar  Sarun,  in  respect  of  the  suit  regarding  the 
diara  lands  of  the  villages  of  Pergunna  Arrah,  Sirkar  Shahabad, 
and  Pergunna  Manjhee,  a  dispute  was  pending,  accordingly,  to 
investigate  into  this  matter,  Mr.  Mathew  Leslie,  from  the  Council  of 
Azeemabad,  and  Mr.  Grseme,  zillahdar  of  Sirkar  Sarun,  arrived  on 
the  land  in  dispute,  and  took  the  statements  of  both  parties,  and 
inspected  the  map  of  the  dtara  lands.  As  the  case  was  not  disposed 
of  here,  the  gentleman  of  the  Council  of  Azeemabad  and  Mr.  Graeme 
forwarded  to  the  Council  at  Calcutta  a  report  of  the  dispute  between  the 
parties,  and  a  map  of  tbe  diara  lands  and  of  the  river  Ganges.  There- 
upon orders  were  received  from  the  Council  at  Calcutta,  that  on  which- 
ever side  the  Ganges  be  fordable,  the  diara  lands  will  appertain  to  tbat 
side.  According  to  this  order,  Mr.  Mathew  Leslie,  of  the  Council  from 
Azeemabad,  and  Mr.  Graeme,  zillahdar  of  Sarun,  again  came  to  the  diara 
(accreted)  lands  aforesaid,  and  finding  that  the  river  Ganges  on  the 
side  of  Pergunna  Arrah,  Sirkar  Shahabad,  had  dried  up  and  was  ford- 
able,  and  on  the  side  of  Pergunna  Manjhee  it  was  a  flowing  current 
with  deep  water,  gave  possession  to  me,  the  declarant,  from  1167  Fusli, 
of  the  diara  lands  aforesaid,  with  all  the  crops  thereon.  I  accord- 
ingly to(»k  possession  of  the  diara  lands  aforesaid,  with  all  the  crops 
theieou,  and  converted  the  produce  to  my  use.     Therefore  I  declare^ 
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and  give  this  writing,  tliat  the  boondary  of  the  c/tara  between  Pergnnna        1B72 
Arrah,  Sirkar    Shahabad,     and    Pergnnna    Manjhee,    Sirkar  Sarun,       Baboo 

Ox  SbRBS  U  R' 

has  been  fixed  in  this  manner,  that,  if  the  river  Ganges  becomes  ford-        sath 
able  on  the  side  of  Pergnnna  Arrah,  the  diara  (accreted)  lands  will  Maharajah 
belong  to  the  zemindars  of  Arrah  ;  and  if  it  becomes  fordabie  on  the    bux  ^mo 
sFde  of  Pergunna  Manjhee,  Sirkar  Sarun,  they  will  belong  to  Pergnnna    ^a^adoob. 
Manjhee.     If  any  or  either  of  us  act  contrary  to  this  agreement,  our  act 
shall  be  false  and  void,  and  we  will  be  liable  to  punishment  by  the 
Government.    I  therefore  write  and  execute  these  few  words  by  way 
of  agreement  that  itmay  come  of  ase  in  time  of  need.    The  13th  Jaishta, 
1 187  Fusli  (4th  June  1780)." 

In  1802  Rajah  Bickramageet  brought  a  suit  against  the  heirs 
of  Mahomed  Tegh  Ali  in  respect  of  certain  other  lands  in  the 
vicinity  of,  but  lying  a  little  beyond  and  to  the  east  of^  the  lands 
of  the  talook  Shitabdeara.  In  the  plaint  in  that  suit  the  Rajah 
Bickramageet  Sing  prayed  that  the  lands  then  in  question  might 
be  decreed  to  him  in  accordance  with  the  said  ancient  custom, 
and  also  on  the  ground  that  the  deep  current  of  the  river 
Ganges  had  been  from  a  very  ancient  time,  anterior  to  the 
British  administration^  the  separating  boundary  between  the  said 
two  zillahs  of  Shahabad  and  Sarun.  That  suit  was^  however^ 
dismissed  by  the  Zillah  Judge  in  June  1803.  The  Rajah  appealed 
against  .that  decree,  and  the  decision  of  the  Provincial  Council 
and  the  ikrarnama  were  filed  in  that  appeal^  but  it  being  held  by 
the  Appellate  Court  that  those  documents  only  applied  to  the 
lands  within  the  talook  Shitabdeara,  the  appeal  was  dismissed, 
and  the  decree  affirmed. 

This  talook  was  held  by  Noorool  Hossein  during  his  life,  and 
on  his  death  was  divided  among  his  heirs  and  descendants.  By 
various  sales  in  execution  of  decrees  obtained  against  members 
of  that  family,  and  also  by  private  purchase,  the  whole  of  the 
talook  Shitabdeara,  which  had  been  registered  in  the  name  of 
JNoorool  Hossein,  came  to  the  possession  of  the  Maharajah  of 
Doomraon,  the  predecessor  of  the  respondents,  between  the  years 
1836  and  1841,  and  was  finally  transferred  in  the  Collector's 
books  into  the  name  of  the  Maharajah,  on  the  lOth  of  July  1846. 
Besides  the  talook,  which  so  stood  in  the  name  of  Noorool 
Hossein,   there  was  a  further   portion  of  Shitabdeara  called 


272  BENGAL  LAW  REPORTS.  [VOL.  XF. 

^^^  Shitabdeara  Naukar,  or  service  lands,  containing  1  mauza  and 
B^^MSDB-    ^fi^^   bigas,   which  had  been  resumed    and  held  directly  by 

NATH  the  Government,  and  was  afterwards  settled  in  1825  with  the 
ifAHARAjAH  dcscendants  of  Noorool  Hossein,  and  the  Government  revenne 

VOHKSSUB 

Bux  SiMo    in  respect  of  it  having  been  by  them  allowed  to  fall  into  arrear 

Bahadoos.  o  ^ 

this  portion  was  sold  by  the  Collector,  and  purchased  by  the 
Maharajah  of  Doomraon  on  the  29th  June  1846.  From  the 
time  of  the  sale  to  Noorool  Hossein  until  its  reacquisition  as 
above  stated,  the  Maharajah  of  Doomraon  had  no  interest  what- 
ever in  Shitabdeara. 

In  1772,  disputes  as  to  alluvial  lands  were  going  on  between 
Mahomed  Tegh  Ali,  zemindar  of  Manjhee,  and  predecessor  in 
estate  of  the  appellants,  and  Noorool  Hossein  as  a  proprietor  on 
the  Arrah  side,  which  were  decided  in  favor  of  the  former. 

In  1849-50  the  main  stream  of  the  Ganges  shifted  from 
the  northern  to  the  southern  channel,  and  the  stream  on  the 
southern  side  of  Shitabdeara,  and  which  divided  it  from  Shahabad, 
became  unfordable.  Claims  were  consequently  made  by  the 
proprietors  of  Manjhee  to  Shitabdeara,  and  disputes  arose 
in  the  Revenue  Court.  The  Collector  of  Sarun  expressed  his 
opinion  that,  according  to  the  terms  of  the  ikrarnama,  ^^  the 
river  formed  the  boundary  between  the  two  districts,  and  that 
all  accretions  in  future  would  belong  to  whatever  district  they 
formed  on."  The  Collector  of  Shahabad  considered  he  had  no 
jurisdiction  over  Shitabdeara,  so  far  as  thp  public  question  of 
boundaries  was  concerned,  and  referred  the  question  of  private 
right  to  a  civil  suit.  ^ 

The  plaintiffs  thereupon  claiming  by  conveyance  from  the 
representatives  of  Mahomed  Tegh  Ali,  the  former  proprietor  of 
Manjhee,  in  1856,  instituted  the  present  suit  in  the  Civil  Court 
of  Sarun  to  recover  the  lands  now  known  as  Shitabdeara, 
alleging  the  same  to  be  identical  with  the  lands  known  before  1780 
as  Shekarpore  Adiajwri,  and  to  have  been  the  subject  of  the 
dispute  and  decision  and  ikrarnama  of  that  time.  They  based 
their  claim  on  *^  the  deep  bed  of  the  river  Ganges  being  the 
line  of  demarcation  between  Zillahs  Shahabad  and  Sarun, 
according  to  the  ikrarnama,"  &c.,  and  the  orders  of  Govern- 
ment passed  at  that  time,  and  their  right,  on  a  shift  of  the 
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river,  to  recover  the  lands  of  which  they  had  been  deprived  in        1872 

1780.  ^  Baboo 

BlSSESSUR- 

The  respondents  by  their  answers  denied  that  Shitabdeara       nath 
was  in  the  possession  of  Kajah  Bickramageet  in  1780^  and  stated  Maharaja? 
that  he  had  sold  it  in   1174  (1767)5  ^^^  that  it  had  been  settled    bux  Si:«a 
with  the  purchaser,  and  reacquired  by  the  Rajahs  of  Doomraon,      ^h^J>oo»» 
that  the   ikrarnama   had    no    reference   to   it,   and    that    the 
villages  named  in  the  plaint  had  been  long  utterly  diluviated, 
and  so  passed  out   of  the  plaintiffs'  possession,  and  were  not 
identical  with  Shitabdeara,  and  generally  denied  the  plaintiffs' 
right  to  recover. 

The  case  was  dismissed  on  a  technical  grouiid,  but  the 
Appellate  Court  remanded  it  for  trial  on  the  following  issues : — 

^'  2nd, — Are  plaintiffs  entitled  to  the  possession  of  Mehal  Shitab* 
deara,  under  the  ikrarnama  of  31st  May  1780,  on  its  being  proved 
that  the  Ganges  river  hns  latterly,  with  reference  to  that  melial,  shifted 
its  main  stream  towards  Shahabad  ? 

*^Zrd, — If  the  entire  mehal  is  not  as  yet  on  this  side  of  the  river,  can 
plaintiffs  be  allowed  so  much  of  the  lands  comprised  in  it  as  are  on  this 
side  ;  and  in  this  case  what  course  is  this  Court  required  to  pursue 
towards  the  division  of  the  estate  and  of  the  Government  assess- 
ment thereon  ? 

"  Ath. — Can  plaintiffs  be  allowed  to  claim  the  estate  according  to  the 
boundaries  of  1780,  where  those  boundaries  differ  from  the  boundaries 
assigned  to  the  mehal  in  the  permanent  settlement  of  1800,  and  with 
reference  to  the  boundaries  of  other  estates,  the  proprietors  of  which 
have  not  been  made  defendants  ? 

"  6th, — The  river  Dewna,  now  flowing  north  of  the  Ganges,  and  the 
Doab  between  the  two  rivers  being  now  part  of  Ghazeepore  district, 
can  the  iitrarnama,  which  regards  the  alterations  in  the  river  boun- 
dary between  Sarun  and  Shahabad,  only  affect  such  Doab  ? 

'^6/A. — K  the  plaintiffs  are  entitled  to  possession,  are  they  also 
entitled  to  mesne  profits  ? 

"7/A. — Are  the  merits  of  this  case  in  any  way  affected  by  the 
provisions  of  cl.  2,  s.  4,  Regulation  XI  of  1825,  relied  upon  by 
the  defendants,  or  of  s.  2  of  the  same  enactment,  quoted  by  plaintiffs  ?'' 

On  the  27th  June  1860,  the  Judge  of  Sarun  gave  judgment 
in  the  plaintiffs'  favor,  holding  that  the  ikrarnama  applied  to 
the  lands  in  question^  and  that  the  effect  of  it  was  that  the 
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1879        diara  lands  on  the  north  of  the  main  stream  of  the  Ganges 
Baboo       should  alwavB  belong  to  the  zemindars  of  Manjhee,  those  on  the 

BlB«R88UB-  .  <•      *  1 

vATu  south  to  the  zemindars  of  Arrah. 
Maharajah       Cross-appeals  were  preferred,  the  defendants  objecting  to  the 

Bux  Sing  whoIe  decree,  the  plaintiffs  to  the  quantity  allotted  to  them. 
Mahadoob.        q^  ^j^^  3qj^Jj  j^^^  jgg3  ^j^^  appeal  came  on  for  hearing  before 

the  High  Court  (Raikes  and  Levinge,  JJ.)>   who  reversed  the 
decree  and  dismissed  the  suit. 

The  following  is  the  judgment  of  Raikes,  J. : — 

''  I  do  so  entirely  disseot  from  the  reaBoniug  and  conclusions  of  the 
Judge  who  tried  this  suit  below,  that  it  is  not  necessary  to  refer  to  his 
judgment  beyond  stating  that  he  decreed  for  the  plaintiff's  upon  the 
grounds  of  the  ikrarnama  by  the  terms  of  whicli  he  held  the  Arrah 
zemindar  bound  to  relinquish  the  lands  he  got  iu  1780,  as  the  river  now 
completely  separated  his  estate  from  the  lands  he  acquired  under  the 
decree  of  the  Azeemabad  Court,  and  his  descendants  were  no  longer 
entitled  to  hold  what  he  had  engaged  to  surrender. 

**  In  considering  this  case,  as  it  has  been  argued  before  us  in  appeal 
by  the  learned  Counsel  employed  for  the  plaintiffs,  I  would  remark 
that,  if  the  Judge  below  was  right  in  considering  that  the  plaintiffs 
based  their  action  upon  the  meaning  and  effect  of  the  ikramamay  the 
plaintiffs'  case  has  been  somev^hat  altered  in  the  course  of  the  argu- 
ments followed  by  his  Counsel,  they  having  maintained  in  this  appeal, 
that  the  plaintiffs*  claim  is  based  upon  the  existence  of  a  certain  custom 
or  usage,  by  which  the  property  in  these  lands  in  suit  changes  ownership, 
as  the  river  Ganges  happens  to  change  its  course,  and  attach  them  to 
or  separate  them  from  the  present  estate  of  the  riparian  proprietors 
upon  each  side  of  the  river,  and  that  the  ikrarnama^  as  well  as  the 
official  letters  referred  to,  were  intended  to  be  used  in  the  case  as 
affording  good  and  reliable  evidence  of  the  existence  of  this  custom,  as 
well  as  of  its  direct  and  constant  application  in  determining  the  right 
to  these  lands  whenever   such  opportunities  occurred  as  might  be 
expected  to  call  this  custom  into  effective  operation.     Now,  supposing 
this  to  be  the  most  favorable  way  in  which  the  plaintiffs'  case  can  be 
put,  it  follows  that  their  claim  is  upon  the  existence  of  this  local  custom, 
and  that  by  its  operation  they  are  entitled  to  get  possession  of  this  estate, 
the  deviation  of  the  river  in  1850  having  restored  the  rights  of  pro- 
perty in  these  lands,  as  they  existed  previous  to  1780,  when  under  the 
custom  they  became  vested  for  a  time  iu  the  Arrah  proprietor. 
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''  Now  as  to  the  existence  of  this  custom,  I  think  it  is  fully  made         1872 
out  that,  when  claims  were  preferred  to  an  island,  a  new  formation  in    ^  Baboo 

BiaSESBUB* 

the  G-anges,  by  rival  riparian  proprietors,  the  custom  was  to  award        bath 
possession  to  the  proprietor  on  the  side  on  which   the  alluvial  lands   Maharajah 
were  fordable  ;  and  if  the  question  before  us  was  for  the  possession     b^x  *S£no 
of  newly-formed  lands,  and  we  were  asked  to  apply  the  custom  to  such    Bahadoob, 
lands,  I  should  have  no  hesitation  in  doing  so.  But  this  is  not  the  nature 
of  the  present  sait.   The  land  in  dispute  has  been  long  in  existence,  was 
sold  as  a  talook   to  a  stranger  before  the  period   of  the  decennial 
settlement,  was  allowed  to  be  separated  from  the  Arrah  estate  when  the 
Arrah  zemindar  entered  into  engagements  for  his  own  estate,  and 
subsequently  was  admitted  to  a  separate  engagement  under  the  rules 
of  the  perpetual  settlement^   and  has  ever  since  continued  to  be  a 
separate  estate,  paying  the  sudderjumma  assessed  upon  it,  but  wholly 
and  entirely  distinct  and  independent  of  the  Arrah  proprietor,  though 
now  accidentally   and  by  private  sale  in  his  hands  as  a  proprietor. 
The  question  therefore  is  whether  plaintiffs,  under  the  custom  pleaded, 
can  oust  the  Government  proprietor,  and  nominally  reannex  the  lands 
to  the  Manjhee  zemindari,  saddled  with  the  Government  revenue  now 
attached  to  them.    In  order  to  answer  this  question,  I  have  to  consider 
the  nature  of  the  title  that  was  conferred  upon  the  descendants  of 
Noorool  Hossein  under  the  rules  of  th^  perpetual  settlement. 

''  I  am  not  aware  of  any  express  law  which  defines  this  title,  but  the 
preamble  of  Regulation  II  of  1793  unmistakeably  shows  what  the 
Government  of  that  day  conceived  to  have  been  the  position  of  the 
zemindars  and  other  proprietors  of  land  before  the  decennial  settle- 
ment, and  the  nature  of  the  rights  and  privileges  which,  as  exercising 
the  legislative  authority,  it  conferred  on  the  landholder  by  the 
perpetual  settlement.  While  the  preamble  publishes  the  fact  that 
'  the  property  in  the  soil  has  been  declared  to  be  vested  in  the  land- 
holders, and  the  revenue  payable  to  Government  from  each  estate  has 
been  fixed  for  ever,'  it  broadly  asserts  that  *  the  property  in  the  soil 
was  never  before  formally  declared  to  be  vested  in  the  landholders, 
nor  were  they  allowed  to  transfer  such  rights  as  they  did  possess, 
or  raise  money  upon  the  credit  of  their  tenures,  without  the  previous 
sanction  of  the  Government ;'  that  ^  with  respect  to  the  public  demands 
upon  each  estate,  it  was  liable  to  annual  or  frequent  variation,  at  the 
discretion  of  the  Government  ;'  that  ^  the  amount  of  it  was  fixed 
upon  au  estimate  formed  by  the  public  officers  of  the  aggregate 
of  the    rents  payable  by   the    ryots  or  tenants   for  each    biga    of 
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1872         land  in  cultivation,  of  which,  after  deducting  the  expenses  of  collection. 

Baboo       ten-elevenths  were  usually  considered  as   the  right  of  the  public,  and 

B1SBB88UB-  ,  .  « 

NATH        the  remainder  the  share  of  the  landholder.'     Under  this  exposition  of 

Maharajah  "^hat  were  considered  and  declared  to  be  the  rights  of  the  Government, 
Bux'snco  ^°^  ^^®  rights  of  the  landholders  before  the  perpetual  settlement,  I 
3ahaimx>b.  gather  that  the  Grovernment  conceived  itself  to  possess  the  sole  right  of 
property  in  the  soil,  while  the  landholder  possessed  only  the  right  of 
sharing  the  rents  payable  by  the  •  ryots  and  tenants  of  the  soil,  and 
when  the  Government  divested  itself  of  the  property  in  the  soil,  and 
gave  it  up  to  the  landholders,  tlf^  latter  then  acquired  all  the  rights 
which  now  constitute  a  legal  title  to  real  property  in  this  country.  It 
was  by  this  process  then  that*  the  heirs  of  Noorool  Hossein  acquired  the 
title  by  which  they  held  the  lands  in  1797  ;  and  if  any  one  now  claims 
a  right  to  possess  (hem,  the  claim  ought  in  my  opinion  to  be  founded 
upon  the  ground  thnt  the  claimant  possesses  a  better  personal  right 
than  the  present  proprietor  to  hold  the  estate  from  the  Government, 
But  the  plaintiffs  do  not  say  that,  when  the  settlement  was  concluded 
with  Noorool  Hossein's  heirs,  those  heirs  had  no  right  to  the  settlement, 
but  only  that  they  have  now  the  right  under  immemorial  custom.  This, 
however,  is  tantamount  to  saying  that  under  the  custom  pleaded  the 
lands  should  be  annexed  to  the  Manjhee  zemiodari,  and  the  settlement 
with  Noorool  Hossein's  family  brpken  up,  and  the  identity  of  the  lands, 
as  forming  a  separate  estate,  obliterated* 

**  But  here  proof  is  altogether  wanting  that  the  custom  relied  upon  has 
ever  been  held  sujQicient  to  break  up  an  existing  settlement,  or  to  apply 
to  lands  which  have  been  recognized  as  the  component  part  of  an  estate, 
and  protected  by  separate  and  distinct  engagement  entered  into  between 
the  possessor  and  the  Government.  I  therefore  come  to  the  conclusion 
that  the  custom  acted  upon  by  the  plaintiffs  has  never  been  applied 
except  in  newly  formed  lands,  to  which  no  preexisting  proprietary 
title  can  be  made  out,  and  that  to  lands  which  have  been  proved  to  be 
held  under  a  sufficiently  good  legal  title,  such  as  was  conferred  upon 
proprietors  at  the  perpetual  settlement,  the  custom  cannot  be  applied. 
In  this  latter  position  1  hold  these  lands  to  be,  and  to  have  been  covered 
by  such  a  title  since  the  settlement  with  the  proprietor  in  1797. 

"  It  is  needless  to  say  that,  if  the  plaintiffs*  predecessors  in  Manjhee 
considered  these  proceedings  in  1797  were  likely  to  be  prejudicial  to 
their  latent  rights,  they  should  have  brought  the  question  to  issue 
within  limitation  time,  as  it  is  clear  that  a  title  adverse  to  their  rights 
has  been  vested  in  the  proprietors  since  they  were  admitted  to  aeitiement. 


-Bauadoob* 
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"I  would  therefore  reverse  the  judgmeDt  of  the  Court  below,  and        1872 

• 

dismiss  the  plaiutiffs'  case  with  costs  in  both  Courts  in  these  cases/'  Baboo 

.  .   .  •  i»  B188E88UR- 

Levinge,   J.,   concurred   in  reversing  the  judgment  of  the       nath 

Zillah  Judge, -but  he  did  not  concur  in  the  reasons  for  such  Maharajah 

^f  OH  BSSUR 

reversal.    The   following  are  the  material  portions  of  his  judg-    bux  Simg 
ment : — 

"  I  consider  the  plaintiffs  did  establish  by  evidence  the  existence  of 
a  custom  prevailing  anterior  to  1779  in  the  locality  of  the  lands  claimed 
in  this  suit,  that  custom  being  that,  whenever  the  Ganges  shifted  its 
course  by   a  sudden  change  of  the.-  c^^nel  from  one  old-established 
channel  to  another,  the  land   which  had  been  previously  separated  or 
cut  off   by  that  great  navigable  river  became  the  property  of'  the 
proprietor  for  the  time  being  of  the  land  to  which  it  so  became  annexed 
by  the  retreat  of  the  Ganges.     This  appears  to  me  to  be  clear  from  the 
letter  of  the  Provincial  Council  of  Patna,  dated  the   5th  May  1780, 
given  in  evidence  in  this  suit.     That  the*  river  Ganges  did  make  these 
sudden  alterations  in  its  course  out  of  one  old  channel  into  another  will 
appear  from  the  statements  contained  in  that  letter,  the  proof  afforded  by 
the  maps  given  in  evidence  by  both  parties  during  the  hearing  of  this 
appeal,  and  the  fact  admitted  that  very  recently  the  Ganges  has  left  the 
channel  in  which  it  has  hitherto  for  many  years  been  running,  and  has 
again  reverted  to  its  other  channel.     In  consequence  of  the  changes  of 
the  river,  certain  lands  clearly  distinguishable  became  on  each  shift  of  the 
Ganges  cut  off  by  a  wide  navigable  river  from  one  proprietor  and 
annexed  to  another  ;  and  it  does  appear  to  me  from  the  evidence  in  this 
cause  that  a  usage  did  exist,  and  was  acted  on  by  the  neighbouring 
proprietors,  giving  to  thAn  a  right  of  ownership  in  the  land  for  the  time 
being,  and  during  the  time  and  only  so  long  as  the  same  remained 
annexed   to   their  estate  ;  in   short,    establishing    a  right  of  shifting 
proprietorship  in  lands  along  the  course  of  the  Ganges,  and  in  the  locality 
of  the  lands  in  dispute  in  this  suit.     I  am  further  satisfied  in  this  view 
of  the  evidence  by  reference  to  a  decision  in  the  case  of  Rajah  Gries' 
chund  V.  Maharaja  Tezchund^l)^  dated  8th  May  1809,  in  which  it  will 
be  seen  that  the  Court  acted  on  the  evidence  of  a  custom  which  established 
the  proprietorship  in  land  similarly  circumstanced  to  the  land  in  ques- 
tion in  tills  suit  in  the  person  to  wjbose  property  for  the  time  being  the 
land  became  attached  by  reason  of  the  sudden  change  of  the  course  of 
the  river.    Not  only  was  the  usage  established  as  to  other  lands  in  that 

(1)  1  Sel.  Bep.,  274. 

36 
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1872        locAlitj,  but,  in  my  opinion,  it  was  established  with  regard  to  the  isUnd 
Baboo       called  Shitabdeara. 

If ATH  '*  In  my  opinion  all  matters  in  dispute  for  the  future  connected  with 

Maharajah   ^be  proprietary  rights   in  the  Shitabdeara  were   put  at  rest,  and  finally 

Bux^iNa     determined  by  the  decision  of  the  Governor  in  Council  on  the  5th 

Bauadoob.    'M.nj  1780,  communicated  to  the  Council   at  Patna,  in  reply  to  their 

communicntion   of  the   9th  December    1779,  and  that  decision  is  in 

these  words  : — (reads  decision  of  5th  May  1780)   (1). 

**  We  have  clear  proof  of  both  zemindars  acting  on  this  order  of  the 
Governor-General  in  Council,  for  the  plaintifik  in  this  action  give  in 
evidence  the  ikrarnama  already  mentioned,  executed  by  both  zemin- 
dars, reciting  the  previous  disputes  and  the  above  order  of  the  Govern- 
ment, and  this  documeut  states  that  the  lunds  were  awarded  to  the 
proprietor  of  Arridi,  togetlier  with  the  produce  from  1187  (1779).  I 
consider  the  ikrarnama  was  a  documeut  entered  into  by  these  proprietors 
for  the  purpose  of  settling  any  future  disputes  concerning  new  alluvial 
formations,  and  not  with  regard  to  the  Shitabdeara,  and  as  providing  a 
guarantee  that  in  case  of  any  disputes  concerning  these  new  formations, 
the  proprietorship  should  be  settled  according  to  the  spirit  of  the 
then  existing  custom,  and  such  alluvial  formation  should  become  the 
property  of  the  person  to  whose  estate  the  newly  formed  land  became 
attoched. 

'*  This  being  my  view  of  the  evidence  in  this  suit,  it  becomes 
unnecessary  to  decide  whether  ss.  2  and  3,  being  thd  saving  clauses 
of  Regulation  XI  of  1825,  apply  to  this  case.  For  the  plaintiffs  it  is 
urged  that,  under  the  words  of  these  sections,  and  by  virtue  of 
the  5th  clause  of  s.  4,  the  usage  tliey  allegl  they  have  established 
by  the  evidence  to  have  attached  to  the  Shitabdeara  is  preserved  and 
should  now  be  enforced,  whilst  the  defendants  contend  that,  under  the 
4th  section,  c1.  2,  in  the  event  that  has  happened,  viz,y  the  sudden 
change  of  the  Ganges  and  the  cutting  off  of  the  Shitabdeara  from  their 
estate,  they  are  entitled  to  retain  possession  of  these  lands.  I  consider 
it  unnecessary  to  give  any  opinion  on  this  contention,  for  in  my  judg- 
ment the  custom  as  to  the  lands  of  Shitabdeara  was  finally  and 
conclusively  disposed  of  in  1780,  and  that  being  so,  the  defendants  are 
clearly  entitled  to  retain  possession. 

"  Taking  this  view  of  the  case,  I  am  saved  the  necessity  of  giving 
any  opinion  as  to  what  were  the  rights  of  the  Government  in  the  soil ; 

(1)  Ante,  p.  269. 
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whether  by  virtae  of  their    right  as  conquerors,  their  domiQion  was         1872 

Absolute  and  uncontrollable,  and  the  occupiers  but  tenants  at  suflFerance,        Baboo 

B1SSK88UR- 
or  whetlier  they  acquired  only  the  right  to  assess  the  lands  held  in        satu 

proprietorship  for  the  purpose  of  revenue,   with  the  power  incidental   Maharajah 
to  that  right  of  disposing  of  the  land  in  the  event  of  the  non-payment     g^x '^ncT 
of  the  revenue.  Bahadoor. 

'^  The  preamble  to  Regulation  II  of  1793  only  asserts  that  '  the 
property  in  the  soil  was  never  before  formally  declared  to  be  vested 
in  the  landholders,  nor  were  they  allowed  to  transfer  such  rights  as  they 
did  possess,  or  raise  money  upon  the  credit  of  their  tenures,  without  the 
previous  sanction  of  the  Government.'  This  is  a  mere  assertion,  and  is 
not  conclusive  proof  of  its  truth  ;  for  nowhere  can  I  find  any  conclu- 
sive proof  that  the  possessors  of  the  usufruct  of  the  soil  had  no 
absolute  proprietary  rights  in  the  soil  itself,  but  simply  enjoyed  the 
benefits  produced  by  the  land  at  the  sufferance  of  the  Government.  In 
opposition  to  the  assertion  contained  in  the  preamble  to  Regulation  II 
of  1793,  I  would  refer  to  the  provisions  of  Regulation  I  of  1793,  s.  9, 
and  it  is  clear  from  the  words  of  that  section  that  the  Gorvernment  did 
recognize  distinct  proprietary  rights  in  the  soil  in  the  zemindar  and  other 
actual  proprietors  of  land.  That  there  did  exist  in  the  opinion  of 
Government  much  doubt  on  this  matter  is  mainfest  from  perusal  of 
Mr,  Han^ington's  Analysis  of  the  Regulations,  Vol.  Ill,  wherein  the 
rights  of  landholders  are  so  fully  discussed.  This  difficulty  was  no  doubt 
greatly  enhanced  by  the  engagements  of  Government  to  carry  out  the 
Mahomedan  law,  and  the  difficulty  of  satisfactorily  .saying  what 
were  the  precise  rights  of  the  occupiers  of  the  soil  under  the  Malio- 
medan  law*  However,  I  consider  I  have  no  occasion  to  give  any  • 
opinion  as  to  what  were  the  rights  and  powers  of  the  Government  over 
the  lands  in  dispute  in  this  action  at  the  time  of 'the  arrangement  with 
the  zemindars  of  Arrah  and  Manjhee  in  1780,  or  at  the  time  of  the 
settlement  with  Noorool  Hossein  in  1790  ;  but  if  it  were  necessary,  I 
should  have  no  hesitation  in  ruling  that  the  effect  of  the  failure  of  the 
plaintiffs  to  show  ownership  in  the  land  by  the  zemindars  of  Arrah 
after  1780,  and  on  the  proof  of  the  settlement  with  Noorool  Hossein 
in  1790  by  the  Government,  a  settlement  directly  opposed  to  the 
custom  now  sought  to  be  set  up,  and  a  continuous  occupation  of  the 
Shitabdeara  by  Noorool  Hossein  and  his  heirs,  without  any  claim 
being  put  forward  by  either  of  the  zemindars  of  Arrah  or  Manjhee,  and 
the  subsequent  purchasers  by  the  zemindar  of  Arrah  in  1836,  1837,  and 
1839,  clearly  bars  the  plaintiffs  from  succeeding  on  the  alleged  custom. 
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1872  <<  I  would  only  further  add  that  tbero  does  not  appear  to  be  any 

Baboo  fair  pretence  on   the  evidence  in   this  cause   for  asserting  that  the 

HATH  occupation  of  Noorool  Hossein  and  his  heirs  was  merely  colorable  and 

Maharajah  '^^  trust  for  the  proprietor  of  Arrah." 

MOHKSSUR 

B  "'adSob         ^^^  plaintiffs  appealed  to  Her  Majesty  in  Council. 

Mr.  Leith,  Mr.  J,  D.  Bell,  and  Mr.  Arrathoon  for  the 
appellants  contended  that  the  Zillah  Judge  was  right  in 
holding  that  the  agreement  was  to  be  binding  in  all  such 
disputes  arising  between  the  zemindars  of  the  two  pergunnas ; 
and  that  even  if  the  actual  land  now  in  dispute  was  not  the  same 
as  referred  to  in  that  agreement,  it  was  quite  in  the  same  position 
so  far  as  to  be  affected  by  the  terms  of  the  agreement.  Besides, 
the  local  custom  as  to  the  boundary  shifting  with  the  stream 
was  clearly  established,  and  the  Regulation  XI  of  1825,  s.  2, 
was  applicable.  That  the  custom  was  one,  not  only  affecting 
Government,  but  the  zemindars,  appeared  from  admissions  in 
former  suits  in  which  the  respondents'  predecessors  had  relied  on 
it.  The  law  is  the  custom,  if  not,  the  section  of  the  Regulation  is 
of  no  effect  The  custom  is  fully  proved — Rai  Manick  Chand  v. 
Madkoram  ( 1).  The  present  respondents  are  bound  by  the  rule, 
even  though  claiming  through  Noorool  Hossein — Spencer* s 
case  (2). 

Sir  R.  Palmer,  Q.C.,  Mr.  Field,  and  Mr.  Doyne  for  the 
*  respondents. — The  ikrarnama  has  no  application  to  the  lands  in 
suit.  When  that  ikrarnama  was  made,  the  lands  now  in  dispute 
were  settled  with  Noorool  Hossein ;  and  although  they  have  come 
back  to  the  hands  of  the  Rajah  of  Doomraon  by  sales,  the  ikrar 
cannot  affect  them.  The  attempt  to  set  up  a  custom  is  attempt-* 
ing  to  raise  a  case  not  relied  on  in  the  pleadings,  but  set  up  at  the 
hearing.  The  effect  of  construing  the  Regulation  XI*  of  1825, 
8,  2,  as  is  contended  for  on  the  other  side,  would  be  to  unsettle 
titles  and  cause  mortgagees  to  lose  the  security  of  land  on  which 
they  have  made  advances.  The  respondents  are  in  possession 
under  a  title  created  in  1771,  or  at  the  time  of  the  settlement  in 

(1)  3  B.  L.  R.,  P.  C,  5;  S.  C,  13  Moore's  I.  A.,  1, 
(?)  1  Sm.  L.  C,  45, 
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1790,  and  it  is  monstrous  to  seek,  by  establishing  such  a  custom  as  1872 

is  alleged  (though  what  that  custom  is,  it  is  difficult  to  make  out)  Baboo 

to  oust  them  from  the  estate.     But  the  2nd  clause  of  the  4th  "ath 

section  of  the  Segulation  XI  of  1825,  if  that  Segulation  is  Maharajah 

applicable,  saves  the  defendants.  Bux  Siho 

Bahadoob. 

Mr.  Leith  in  reply. — The  custom  is  set  forth  in  the  plaint. 
There  is  no  such  sudden  change  as  is  contemplated  by  Segula- 
tion XI  of  1825,  s.  4,  cl.  2. 

Their  Lordships  gave  the  following  judgment : — 
This  was  a  suit  to  recover  possession  of  a  large  tract  of  land 
which  had  at  one  time  been  alluvial,  but  which  for  a  great 
number  of  years  had  been  regularly  cultivated  and  inhabited, 
lying  between  two  streams  described  by  the  plaintiffs  (who  are 
now  the  appellants;)  as  branches  of  the  Ganges,  but  which 
might  perhaps  be  more  correctly  described,  the  one  as  being 
the  river  Dewa,  and  the  other  as  being  the  river  Granges. 
The  plaintiffs  were  the  owners  of  a  zemindari,  of  the  name  of 
Manjhee,  on  the  north  side  of  the  north  channel ;  the  defendants 
were  the  owners  of  a  zemindari,  of  the  name  of  Arrah,  on  the 
south  side  of  the  south  channel,  both  streams  flowing  from  the 
west  and  joining  each  other  to  the  east  of  the  property  in  dispute. 
It  appears  that  the  tract  of  land  between  these  two  channels 
was,  as  early  as  the  year  1790,  in  the  possession  of  one  Noorool 
Hossein,  with  whom,  as  occupier  and  proprietor,  a  settlement 
was  made  by  the  Government  in  the  year  1790,  and  that  in  the 
year  1800,  a  permanent  settlement  was  made  with  his  son. 
The  defendants  claim  the  land  in  question  by  purchase  from  a 
descendant  of  Noorool  Hossein,  and  it  appears  to  be  undisputed 
that  Noorool  Hossein  and  his  heirs  and  those  who  succeeded 
him  in  title  down  to  the  present  defendants  have  held  uninter- 
rupted possession  of  this  land  from  1790  to  the  present  day. 
The  plaintiffs  seek  to  eject  the  present  possessors,  the  defend- 
ants, upon  these  grounds;  it  appears  that  in  the  year  1849  or  1850, 
the  great  volume  of  water  left  the  northern  channel  and  took 
the  southern  channel,  whereby  the  northern  channel  which 
before  had  been  deep  became  fordable,  and  the  southern  channel 
which  before  had  been  fordable  became  deep,  and  they  allege 
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^872  that,  upon  that  state  of  facts,  they  are  entitled  to  obtain  posses- 

3i8s^s8UR-  ®*°"  ^^  ^^^  whole  of  the  land  lying  between  these  two  channels,  by 

NATH  virtue,  first,  of  an  alleged  custom ;  secondly,  of  an  ikrarnama 

Maharajah  executed  in  1780  between  the  then  proprietor  of  the  zemindari 

BlOHKSAUR  ,  .  , 

Bux  Sing     Manjhee  and  the  then  proprietor  of  the  zemindari  Arrah. 

Bahadoor. 

It  is  necessary  to  examine  separately  tliese  two  grounds  on 
which  the  plaintiffs  rely.  First,  as  to  the  custom.  The  custom 
on  which  the  plaintiffs  rely  is  nowhere  to  be  found  clearly 
stated  iu  their  pleadings,  and  their  Counsel  found  some  difHoulty 
in  quite  accurately  defining  it.  It  appears  to  their  Lordships 
that,  in  order  to  succeed  in  disturbing  a  possession  of  such  long 
duration,  under  the  circumstances  of  this  case,  it  is  necessary 
for  the  plaintiffs  to  establish  a  custom  existing  in  the  district  in 
which  these  properties  are  situated  to  the  effect  that,  where  land 
which  had  once  been  alluvial  lies  between  two  branches  of  a 
river  (or,  it  would  appear,  between  two  rivers),  and  from  time 
to  time  the  volume  of  water  shifts,  so  that  alternately  one  of 
those  channels  is  deep,  and  the  other  is  fordable,  then  the  whole 
of  such  intermediate  land  belongs  to  the  landowner  on  the  side 
of  the  channel  wliich  at  any  given  time  is  fordable ;  in  short, 
that  the  ownership  and  right  of  possession  of  the  whole  inter- 
mediate tract  of  land  shift  with  the  volume  of  the  water, 
always  attaching  to  the  riparian  proprietor  on  the  side  of  the 
channel  which  happens  for  the  time  being  to  be  fordable.  It 
should  be  observed  that  this  custom  appears  to  be  based  on 
the-  hypothesis  that  at  all  times  one  channel  is  deep,  and  the 
other  fordable,  because  it  could  not  apply  if  both  were  deep,  or 
both  were  fordable ;  it  would  also  appear  that  this  custom  is 
wholly  independent  of  any  question  of  accretion  or  arrosion  of 
banks  ;  that  it  attaches  merely  upon  the  water  becoming  deeper 
or  shallower  in  one  channel  or  the  other  without  necessarily 
any  alteration  in  the  beds  or  banks  of  the  channels. 

This  being  the  custom  which  it  appears  to  their  Lordships  that 
the  plaintiffs  are  bound  to  make  out  in  order  to  establish  their 
case,  their  Lordships  would  require  to  be  satisfied  by  very  clear 
and  distinct  evidence  of  its  existence,  since  the  operation  of  such 
a  custom  must  be  to  render  the  rights  of  property  fluctuating  and 
precarious. 
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A  question  hag  indeed  been  suggested^  whether  a  custom  of        ^^^ 

this  description  feills  within  the   terms  of  Regulation  XI,  s.    2.  Biga^suR- 
Their    Lordships,   however,    dp     not    think   it     necessary   to        ^^J^ 

decide  this  question,  inasmuch  as  they  have  come   to  the  con-  Maharajah 

dusion  that  no  "  clear  and  definite  usao^e "  such  as  would  be  Bex  Sing 

.  .  Bauadoob* 

necessary  to  support  the  plaintiffs'  case  has  been  in  point  of 
fact  established  by  the  plaintiffs.  Reference  has  been  made 
very  frequently  in  the  record,  and  in  the  course  of  the  argu- 
ment, to  certain  proceedings  on  the  part  of  the  Government 
which  took  place  in  1780,  and  the  ikrarnama  executed  by  the 
proprietors  of  the  respective  esates  at  that  time  in  pursuance  of 
those  proceedings,  but  their  Lordships  are  of  opinion  that  the 
effect  of  those  proceedings  and  ikrarnama  amounts  to  no  more 
than  this :  that  there  being  a  dispute,  indeed  a  violent  quarrel, 
as  it  would  appear,  between  two  zemindars  whose  properties  were 
contiguous  the  one  to  the  other,  the  Government  adopted  a 
settlement  at  the  time  between  them  which  appeared  to  be 
equitable  and  expedient,  and  to  be  in  conformity  with  what  had 
been  done  on  previous  occasions  by  previous  owners  of  the  same 
properties,  and  that  this  arrangement  made  with  these  two 
landowners  by  the  Government  was  acquiesced  in,  adopted,  and 
ratified  by  the  ikrarnamas  which  has  been  referred  to,  which  it 
will  be  necessary  subsequently  to  state  more  in  detail.  This  by 
no  means  amounts  to  that  clear  proof  which  would  be  required 
to  support  a  distinct  custom  of  this  description,  and  to  sustain 
the  claim  of  the  plaintiff  to  transfer  to  t^hemselves'  this  property 
from  those  who  have  been  in  possession  of  it  for  80  years  or  more. 
The  other  evidence  which  has  been  relied  upon  in  support  of 
the  custom  consists  mainly  of  supposed  admissions  on  the  part 
of  the  defendants  in  the  course  of  various  legal  proceedings ; 
but  upon  examination  those  admissions  do  not  appear  to  amount 
to  more  than  this,  that  the  defendants  or  their  predecessors 
appear  in  certain  proceedings  to^have  insisted  upon  a  rule  some- 
what similar  to  that  which  the  plaintiffs  now  allege,  but  by  no 
means  identical  with  it,  as  applicable  to  these  zemindaris,  and 
do  not  point  to  ^^  a  clear  and  definite  usage "  binding  all 
property  within  the  district. 
Reference  has  been  made  also  to  various  proceedings  with 


Bahadoob. 
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1S72 respect  to  other  properties,  in  which  the  Government  authorities 

Baboo       have  treated  the  main  ehannel  of  the  Dewa  as  the  boundary 
B188K88UR-  ^  ^  *^ 

MATH        between  certain  zillahs ;  and  to  one  case  in  which  they  appear 

Vw 

Maharajah   to  have  intimated  that  that  boundary  should  be  applied  also  to 
M0HK8SUR  • 

Bux  SiHo    certain  private  properties ;  but  the  circumstances  of  these  cases 

are  not  so  distinctly  before  their  Lordships  that  they  are  enabled 
to  treat  them  as  proof  of  such  a  custom  as  that  which  has  been 
before  described,  and  upon  which  it  is  necessary  for  the  plain- 
tiffs to  rely.  It  may  be  observed  that  it  by  no  means  follows 
that,  if  a  certain  fluctuating  boundary,  viz. 9  the  course  of  a  river, 
is  adopted  between  two  zillahs,  its  adoption  for  that  purpose 
affects  the  rights  of  landed  proprietors  in  those  zillahs.  The 
case  of  Rai  Manick  Chand  v.  Madhoram  (1),  which  has  been 
referred  to,  is  to  the  effect  that  there  may  be  a  fluctuating 
boundary  between  zillahs,  which  by  no  means  affects  the  rights  of 
landed  proprietors. 

Their  Lordships  are  of  opinion  that  sufficient  evidence  has  not 
been  given  to  prove  this  custom,  which  is  necessary  in  order  to 
make  out  the  plaintiffs*  case.  They  agree,  indeed,  with 
Baikes,  J.,  who  says  in  his  judgment : — *'  I  think  it  is  fully 
made  out  that,  when  claims  were  preferred  to  an  island,  a  new 
formation  in  the  Ganges,  by  rival  riparian  proprietors,  the 
custom  was  to  award  possession  to  the  proprietor  on  the  side  on 
which  the  alluvial  lands  were  fordable;  and  if  the  question 
before  us  was  for  the  possession  of  newly  formed  lands,  and 
we  were  asked  to  apply  the  custom  to  such  lands,  I  should  have 
no  hesitation  in  doing  so  ;"  but  their  Lordships  also  agree  with 
what  Raikes,  J.,  further  says: — ''But  this  is  not  the  nature 
of  the  present  suit" 

Their  Lordships  are,  therefore,  of  opinion  that  the  plaintiffs 
have  failed  to  make  out  the  first  ground  upon  which  they  rely. 

The  second  ground  is  the  ikrarnama  that  was  entered  into 
between  the  then  owner  of  the  Pergunna  Arrah,  Bajah 
Bickramageet  Sing,  who  is  the  grandfather  of  the  defendant,  and 
Mahomed  Tegh  Ali,  who  was  then  the  owner  of  Pergunna 
Manjhee,  under  whom  the  plaintiffs  claim  title ;  and  it  is  to  this 

(1)  3  B.  L.  B.,  P,  C,  5;  S.  C,  13  Moore's  I.  A.,  L 
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effect  (1) : — The  Rajah  recites  that  there  had  been  a  suit  with  1872 
respect  to  diara  lands  of  certain  villages  which  he  describes ;  then  Baboo 
that  Mr.  Mathew  Leslie  and  Mr.  Grasme  had  been  sent  to  survey  nata 
the  land  in  dispute,  and  taken  the  statements  of  both  parties.  Maharajah 
Then  he  goes  on  to  say : — ^^  The  gentlemen  of  the  Council  of  bdx  Sino 
Azeemabad  and  Mr.  Grasme  forwarded  to  the  Council  at  Calcutta  ^"^^^"* 
a  report  of  the  dispute  between  the  parties,  and  a  map  of  the  diara 
lands,"  which,  unfortunately,  is  not  now  forthcoming.  Then  he 
recites  that  orders  were  received  &om  the  Council  at  Calcutta, 
that  on  whichever  side  the  Ganges  was  fordable,  the  diara  lands 
will  appertain  to  that  side ;  and  then  that  Mr.  Leslie  and 
Mr.  Gramme  came  again  to  the  diara  lands,  '^  and  finding  that  the 
river  Ganges  on  the  side  of  Pergunna  Arrah,  Sirkar  Shahabad, 
had  dried  up  and  was  fordable,  and  on  the  side  of  Pergunna 
Manjhee,  it  was  a  flowing  current  with  deep  water,  gave  posses- 
sion to  me  the  declarant,  from  1187  Fusli  (1779)  of  the  diara 
lands  aforesaid,  with  all  the  crops  thereon ;"  and  that  he  therefore 
took  possession.  Then  he  says : — "Therefore  I  declare  and  give 
this  writing  that  the  boundary  of  the  diara  between  Pergunna 
Arrah,  Sirkar  Shahabad,  and  Pergunna  Manjhee,  Sirkar  Sarun, 
has  been  fixed  in  this  manner  that,  if  the  river  Ganges  becomes 
fordable  on  the  side  of  Pergunna  Arrah,  the  diara  lands  will 
belong  to  the  zemindars  of  Arrah ;  and  if  it  becomes  fordable  on 
the  side  of  Pergunna  Manjhee,  Sirkar  Sarun,  then  they  will  belong 
to  Pergunna  Manjhee.  If  any  or  either  of  us  act  contrary  to 
this  agreement,  our  act  shall  be  false  and  void,  and  we  will  be  liable 
to  punishment  by  the  Government"  A  duplicate  of  this  agree- 
ment was  executed  by  Mahomed  Tegh  Ali,  the  then  zemindar  of 
Manjhee.  It  has  been  contended,  on  the  one  hand,  that  this 
agreement  relates  only  to  newly  formed  lands  or  alluvial  lands 
which  may  be  formed  after  its  date ;  on  the  other,  that  it  distinctly 
refers  to  the  lands  in  question,  at  all  events  in  their  then  state, 
and  that  it  is  applicable  to  them  now.  But,  be  that  as  it  may» 
assuming  the  meaning  given  to  this  document  by  the  appellants 
to  be  correct,  their  Lordships  are  of  opinion  that,  whatever  may 
have  been  its  effect  as  a  contract  between  the  two  zemindars  who 


(1)  See  attte,  pp.  270,  271. 

37 
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187^        executed  it,  it  dearly  cannot  be  binding  upon  the  defendants,  who 

BiMratvB*    ^®"v®  *^®^^  *i^®  fr^***  Noorool  Hossein,  who  was  a  stranger  to  it. 
SATH       Their  Lordships  are  of  opinion  that  it  was  not  in  the  power  of 

Maharajah  the  then  zemindar  to  impress  upon  the  land  a  quasi  servitude, 
M0HB8SUB  ,  *^  *  *  .... 

Bux  SisG    or  to  burden  it  with  a  coTenant  which  would  run  with  it  mto 

the  hands  of  any  possessor  of  it  by  any  title. 

Their  Lordships  are  therefore  of  opinion  that  the  plaintifib 
fail  also  on  the  second  ground  of  claim. 

That  being  so,  it  is  unnecessary  to  go  into  a  question  which 
has  been  raised  of  the  identity  of  the  lands. 

For  these  reasons  their  Lordships  are  of  opinion  that  the 
plaintiffs  fail  to  make  out  their  case ;  and  they  will  humbly 
advise  Her  Majesty  that  the  decree  of  the  High  Court  in  India 
be  affirmed,  and  that  this  appeal  be  dismissed  with  costs. 

Appeal  dismissed. 
Agent  for  appellants ;  Mr.  Wilson. 

Agents  for  respondents :  Messrs.  Burton,  Yeates,  and  Hart. 


APPELLATE  CIVIL. 


Be/ore  Mr.  Justice  X.  S,  Jackson  and  Mr.  Justice  Mitter, 

1878.       JUDOONATH  SIRCAR  (Plaintiff)    v.   BUSSUNT   COOMAB   ROY 
^^^^  ^^'  CHOWDHRY  (DwBHDAiiT).* 

Bindu  Law^InkeritancC'-^Mother^Stridhan. 
I 

According  to  the  Hinda  law  as  current  in  Bengal,  the  mother  succeeds  to 

the  property  of  her  daughter  bequeathed  to  her  by  her  father  before  her 

marriage  in  preference  to  her  husband.  Such  property  falls  within  the  categoty 

of  stridhan. 

One  Hurrynaram  Mitter  died,  leaving  him  surviving  a 
T^idow,  and  an  unmarried  daughter,  Prosonomoye  Dossee,  and 
leaving  a  will,  whereby  he  gave  and  bequeathed  the  whole  of 
his  property  to  his  said  daughter,  and  appointed  the  defendant, 
Bussunt  Coomar  Roy  Chowdhry  and  one  Hurryhur  Bose  to  be 
the  executors  thereof.  After  the  death  of  her  father,  Prosono- 
moye married  Judoonath  Sircar.    Prosonomoye  died  a  minor 

*  Special  Appeal,  No.  1198  of  1870,  from  a  decree  of  the  First  Subordinate 
Judge  of  the  24-Perguiinas,  dated  the  28th  March  1870,  reversing  a  decree  oi 
the  Sadder  Munsif  of  AlipQte,  dated  tbe  let  September  1869. 
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without  issue,  and  leaving  her  surviving  her  mother  and  her       ^^^^ 
husband.  Judoonath.  •"'-~- 

This  suit  was  brought  by  Judoonath  against  Bussunt  B^jggiyj,, 
Coomar,  the  surviving  executor,  for  the  delivery  of  the  papers  Coomar  Bot 
and  accounts  belonging  to  the  estate  of  the  late  Hurrynarain, 
on  the  ground  that  he  was  entitled  thereto  as  the  heir,  under 
the  Hindu  law,  of  his  deceased  wife.  The  defendant  set  up  iu 
his  written  statement  that  there  was  no  condition  in  the  will  of 
the  late  Hurrynarain  which  required  him  to  furnish  such 
accounts,  and  consequently  he  was  not  liable  to  do  so. 

The  Munsif  held  that  the  plaintiff  was  the  heir  of  his 
deceased  wife ;  and  as  the  defendant  had  taken  out  a  certificate 
of  administration,  he  was  bound  to  deliver  the  papers  and 
accounts  to  the  plaintiff.  He  accordingly  i)assed  a  decree  in 
favor  of  the  plaintiff. 

On  appeal,  the  Subordinate  Judge  held,  citing  Shamachum 
Sircar's  Yyavastha  Darpana,  p.  733,  that,  under  the  Hindu  law, 
the  heir  of  Prosonomoye  was  not  her  husband,  but  her  mother^ 
He  accordingly  dismissed  the  plaintiff's  suit. 

On  special  appeal,  the  High  Court  (Norman,  C.J.  (offg.), 
'and  Loch,  J.)  held  that,  according  to  the  Hindu  law  as  current 
in  Bengal,  the  husband  was  entitled  to  succeed  to  the  property 
which  a  woman  had  received  from  her  father,  in  preference  to 
her  brother  or  mother.  They  accordingly  passed  a  decree  in 
favor  of  the  plaintiff. 

The  judgment  of  the  Court  delivered  (26th  June  1871)  by 
Norman,  C.  J.,  was  as  follows : — 

^*  This  is  a  suit  by  the  plaintiff^  who  claims  as  heir  of  his  wife 
Prosonomoye  to  have  inherited  certain  property  given  to  her  by 
the  will  of  her  father  Hurrynarain  Mitter.  At  the  time  of  the 
death  of  Hurrynarain,  Prosonomoye  was  married  to  the  plaintiff; 
she  died  under  age  and  without  issue,  leaving  her  mother  surviv- 
ing her.*  The  first  Subordinate  Judge  of  the  24-Pergunnas, 
Baboo  Koylas  Chunder  Deb,  reversing  the  decision  of  the  Munsif, 
Baboo  Shamdhone  Mookerjee,  dismissed  the  plaintiff's  suit. 
From  this  decision  there  is  an  appeal,  and  the  question  argued 
before  us  was  whether  the  plaintiff  as  the  husband^  or  the  mother 
of  Prosonomoye,  is  the  preferential  heir. 
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]^?!? The  Subordinate  Judge  referred  to  the  Vyavashta  Darpana 

SiROAB      of  Baboo  Shamachum  Sircar,  p.  733»  in  which,  in  the  *^  order  of 
BusBUNT     Buccession  to  a  childless  married  woman's  stridhan  given  by  her 
CaowDH«.^  parents  before  marriage,  her  fee  or  gratuity,  or  bestowed  after 
niarriage,"  the  heirs  follow  each  other  thus : — 

1.  The  whole  brother. 

2.  The  mother. 

3.  The  father. 

4.  The  husband. 

The  authorities  in  support  of  that  position  are  referred  to  at 
pp.  720  and  721  of  the  same  book. 

There  seems  to  be  a  considerable  conflict  of  opinion  between 
writers  on  Hindu  law,  whether  the  husband  is  entitled  to 
succeed  to  the  property  of  a  childless  woman,  received  from  her 
parents  after  the  marriage,  in  preference  to  her  brother,  mother, 
and  father.  The  two  texts  out  of  which  the  dispute  arises  are 
to  be  found  in  the  Dayabhaga,  Ch.  iy,s.  3.  The  first  is  the  text 
of  Yajnayalkya,  p.  88,  para.  2 : — "  The  separate  property  of  a 
childless  woman  married  in  the  form  denominated  brakma^  or  in 
any  of  the  four  unblamed  forms  of  marriage,  goes  to  her  husband." 

I  may  premise  that  the  brahma  form  of  marriage  is  that  which 
at  the  present  day  is  ordinarily  in  use  amongst  the  Hindus  of 
Bengal,  and  I  think  we  ought  to  presume  that  the  marriage  was 
according  to  that,  or  one  of  the  four  other  pure  forms,  in  the 
absence  of  any  suggestion  to  the  contrary. 

The  passage  of  Yajnayalkya  above  referred  to  is  found 
somewhat  differently  translated  in  Colebrooke's  Digest,  folio  ed., 
vol.  4,  V.  501,  p.  309  (1).  The  translation  there  given  corresponds 
with  the  interpretation  put  upon  the  text  in  the  Dayabhaga, 
paras.  4  and  5,  Ch.  lY,  s.  3,  where  it  is  said : — **  It  is  not  right  to 
interpret  the  text  as  signifying  that  any  property,  of  whatever 
amount,  which  belongs  to  a  woman  married  by  any  of  those 
ceremonies  termed  brahma,  &c.,  whether  received  by  her  before  or 
after  her  nuptials,  devolves  wholly  on  her  husband  by  her  demise. 
For  the  terms  employed  in  the  text  signifying  *  at  marriages  in 
the  form  denominated  brahma,  &c.,'  indicate  time,  &c." 

(1)  Ed.  of  1801,  Vol.  Ill,  ch.  9,  v.  601. 
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"  Therefore^  the  observation  of   Viswarupa,  that  the    text       1^73 
relates  to  woman's  property  received  at  the  time  of  the  nuptials^  Jodoonath 
should  be  respected."  9- 

After  discussing  the  succession  to  the  property  of  a  woman  coomar  kot 
married  in  the  asura  form^  the  author  in  para.  10  writes : — ^^  But 
wealth  received  by  a  woman  after  her  mstrriage  from  the  family 
of  her  father^  of  her  mother,  or  of  her  husband,  goes  to  her 
brothers  [not  to  her  husband  (1)],  as  Yajnavalkya  declares,  ^  that 
which  has  been  given  to  her  by  her  kindred,  as  well  as  her  fee 
or  gratuity,  and  anything  bestowed  after  marriage,  her  kinsmen  , 

take,  if  she  die  without  issue.' "  The  same  passage  from  Yajna- 
valkya is  to  be  found  in  Colebrooke's  Digest,  vol.  4,  v.  508  (2). 
After  discussing  the  various  texts,  the  author  in  para.  29 
says : — "  Therefore  the  property  "  (which  I  understand  to  be 
property  such  as  is  spoken  of  in  paras.  10  and  13)  ^'  goes  first 
to  the  whole  brothers ;  if  there  be  none,  to  the  mother ;  if  she  be 
dead,  to  the  father ;  but,  on  failure  of  all  these,  it  devolves  on 
the  husband.  Thus  K&t&yana  says: — 'That  which  has  been 
given  to  her  by  her  kindred  goes,  on  failure  of  kindred,  to 
her  husband.'"  This  passage  is  referred  to  in  Colebrooke's 
Digest,  folio  ed.,  vol.  4,  note  to  v.  511,  p.  317  (3).  The  text 
of  S&t&yana,  Colebrooke's  Digest,  vol.  4,  v.  512  (3),  and  the 
opinion  of  Saghunandana,  may  be  cited  in  support  of  the  view 
that  the  brother,  mother,  and  father  in  preference  to  the  husband, 
inherit  what  was  given  by  the  father  or  mother  otherwise  than 
at  the  time  of  the  nuptials. 

On  the  other  hand,  it  may  be  observed  that  the  text  of  Menu, 
Colebrooke's  Digest,  vol.  4,  v.  502  (4),  is  as  follows : — 

''  It  is  ordained  that  the  property  of  a  woman  married  by  the 
ceremonies  called  brakmay  daiva,  arsha,  ffandharva,  prajapatya, 
shall  go  to  the  husband  if  she  die  without  issue."    The  text 

(1)  These  words  are   in   brackets,  be  merely  parts  of  a  discussion  on  the 

and  are  apparently  an  interpolation,  true  meaning  of  the  text  in  para.  2, 

Against  them  in  the  note  is  set  the  not  the  actual  opinions  of  the  author 

word  *'  Srikrishna,**  as  if  Srikrishna  in  of  the  Dajabhaga.    Per  Norman,  J. 

dealing  with  the  text  had    inserted  (2)  Ed.  of  1801,  Vol.  Ill,  ch.  9, 

them.    If  so,  it  would  seem  to  show  ▼.  508. 

that  he  treats  the  rule  to  be  that  stated  (3)  Id,,  ▼.  511  note,  and  v.  512. 

in  panu  2,  and  paras.  5,  10,  and  29  to  (4)  /ii.,  v.  502. 
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^87a        of  Yajnavalkya^  as  pointed  out  by  the  author  of  the  Daya^' 

JuDooNATH    bhaga,  is  equally  general  in  its  terms.      In  the  summary  of 
«'•  8.  3,  Ch.  IV,  by  Srikrishna,  Dayabhaga,  p.  100,  it  is  said: — ^'  In 

CooMAR  Rot  the  case  of  property  given  by  the  father  at  any  other  time  but 
the  wedding,  a  maiden  daughter  succeeds  in  the  first  instance ; 
next  a  son,  then  a  daughter  who  has,  and  one  who  is  likely  to 
have,  male  issue ;  after  them  the  daughter's  son,  the  son's  son, 
the  great-grandson  in  the  male  line,  the  son  of  a  contemporary 
wife,  and  her  grandson  and  great-grandson  in  the  male  line ;  next 
to  them  the  barren  and  widowed  daughters  inherit  together;  after-* 
wards  the  succession  proceeds,  as  before  described,  in  the  case  of 
property  received  at  nuptials  denominated  brahma,  &c.,"  that  is 
to  say,  the  order  of  succession  is  husband,  brother,  mother,  and 
father.  The  same  author,  Srikrishna,  at  p.  57  of  the  Dayakrama 
Sangraha  (1),  translated  by  Wynch,  speaking  of  the  property  of  a 
woman  not  received  by  her  at  her  nuptials,  says: — '^In  default 
of  successors,  including  the  barren  and  widowed  daughters,  the 
succession  devolves  in  due  order,  by  the  rule  of  analogy,  as  in  the 
case  of  wealth  received  at  nuptials,  viz.,  on  the  woman's  husband, 
brother,  mother,  and  father,  if  she  were  married  according  to 
any  of  the  five  forms  denominated  brahma  and  the  rest ;  or  if 
she  were  married  according  to  any  of  the  four  styled  asura,  &c., 
on  her  mother,  father,  brother,  and  husband."  And  again,  of 
separate  property  when  given  to  her  by  her  father,  whether  at 
the  time  of  the  wedding,  or  antecedent,  or  subsequent  to  it,  after 
enumerating  the  heirs  down  to  barren  and  widowed  daughters,  he 
says  (2) : — "  The  son  and  the  rest  succeed  as  in  the  case  of  property 
received  at  nuptials."  Macnaghten  in  1  Hindu  Law,  p.  10  (3) 
adopts  the  view  taken  by  Srikrishna.  Sir  Thomas  Strange  in  a 
note  prints  the  summary  of  Srikrishna  as  containing  a  statement  of 
the  order  of  succession  amongst  the  several  heirs  with  whom  we 
are  concerned.  Baboo  Prosono  Coomar  Tagore,  in  a  "  Table  of 
Succession  according  to  Hindu  law  as  prevalent  in  Bengal,"  sets 
the  heirs  of  a  woman's  stridhan  from  husband  to  father  in  the 
following  order: — After  distinguishing  between  yat^toAa  property 
which  a  woman  receives  at  the  time  of  her  nuptials ;  pitridatta, 
that  which  a  woman  receives  from  her  parents,  either  after  or 

(1)  Ch.  2,  8.  4,  para,  11.     (2)  Ch.  2,  s.  5,  para.  3.     (3)  Ed.  of  1829,  Ch.  HL 
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before  her  marriage ;  anwadhya  or  julho,  that  which  she  receives       ^^^ 
from  her  parent's  kindred,  her  husband,  or  from  his  relations    ^""^^^^^^ 
after  marriage,  &c. ;  and  ayautaka,  that  which  she  receives  from     jjp^\,j,^ 
her   son,  puts  these  heirs  in  the  following  order :— Husband,  ^^^^^^ 
brother,  mother,  father  (1).    Baboo  Gopal  Loll  Mitter  informs 
us  that,  in  the  Dayatatwa,  it  is  laid  down  that,  as  to  property  of 
a  woman  received  from  her  father,  the  husband  succeeds  in 
preference  to  the  mother. 

On  the  whole  I  am  of  opinion  that  we  are  bound  by  the 
construction  put  on  the  texts  by  Srikrishna,  and  that  we  must 
pronounce  that,  according  to  the  Hindu  law  as  current  in  Bengal, 
the  husband  is  entitled  to  succeed  to  the  property  which  a 
woman  receives  from  her  father,  either  before  or  after  her 
marriage,  in  preference  to  her  brother  or  mother. 

The  result  will  be  that  the  decision  of  the  Subordinate  Judge 
will  be  reversed,  and  that  of  the  first  Court  restored  with  costs 
in  all  the  Courts. 

The  defendant  applied  for  a  review  of  this  judgment.     The  * 

High  Court  (Loch,  J.)  (2)  restored  the  case  to  its  original 
number,  and  it  now  came  on  for  hearing. 

Baboos  Gopal  Loll  Mitter  and  Greesli  Chunder  Ghose  for 
the  appellant. 

Mr.  Woodroffe  (Baboos  O fender  Chunder  Bose  and  ttajender 
Nath  Bose  with  him)  for  the  respondent. 

Baboo  Gopal  Loll  Mitter  for  the  appellant  contended  that  the 
husband  was  the  preferential  heir,  Dayabhaga,  Ch.  lY,  s.  3, 
para.*  2.  In  the  case  of  property  received  from  her  father  or 
^mother,  the  heir  of  a  childless  woman  is  her  brother,  and  not  her 
mother — Dayabhaga,  Ch.  IV,  s.  3,  paras.  10,11.  Paras.  19, 
21,  22,  and  23,  s.  .3,  Ch.  IV,  treat  of  sulka  property  only. 
Paras.  27,  28,  and  29,  s.  3,  Ch.  IV,  treat  of  succession  to  sulka 
property  only.     [Jackson,  J. — Can  we  treat  the  property  as 

(1)  In  the  text  of  this  book,  para,  which  escaped  observation  when  the 

15,  p.  14,  the  brother  is  placed  before  proofs    were    being  corrected.    Per 

the  husband,  and    both   before    the  Norman,  J. 

mother ;  but  this  is  an  evident  mistake,        (2)  Norman,  O.J.  (o£Eg.,)  died  before 

probably  a  mere^blunder  of  the  printer,  the  application  came  on  for  hearing. 
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1878  stridhan  f  The  property  was  not  given  by  the  father  during 
JuDooHATH  hia  lifetime,  but  left  by  will.  Can  we  not  treat  it  as 
^'  property  taken  by  inheritance  from  the  father?]  It  can 
CooMAR  Rot  be  treated  as  stridhan ;  for  although  wills  were  unknown 
to  the  Hindus,  yet  the  description  of  ttridhan  in  para.  1, 
8.  1,  Ch.  IV,  Dayabhaga,  is  comprehensiye  enough  to  include 
property  received  from  a  father  under  his  wilL  The 
parties  have  all  along  admitted  it  to  be  siridhan,  and 
therefore  the  Hindu  law  of  stridhan  is  applicable*  The  question 
whether  the  mother  would  succeed  in  preference  to  the  husband 
to  the  property  given  to  a  woman  under  a  will  was  not 
decided  in  Prosano  Coomar  Ghose  v.  Tarruehnath  Sirkar  (1). 
The  husband  succeeds  to  wealth  which  has  been  given  to 
a  woman  by  her  father,  in  preference  to  the  mother — Dayakrama 
Sangraha,  ch.  2,  s.  5,  paras.  1  and  3,  and  ch.  2,  s.  3,  paras.  14 
and  15.  Macnaghten  adopts  the  same  view, — 1.  Macnaghten's 
Hindu  Law,  Ch.  III.  He  does  not  blindly  follow  the  Dayakrama 
Sangraha.  His  work  was  undertaken  to  settle  all  doubtful 
points,  Macnaghten's  Hindu  Law,  Preliminary  Remarks,  p.  3 ; 
see  Sir  Francis  Macnaghten's  Considerations  of  Hindu  Law, 
pp.  239  and  240,  and  Baboo  Prosono  Coomar  Tagore's  Table  of 
Succession. 

There  is  no  precise  text  to  be  found  in  the  books  of  Hindu 
law,  therefore  the  case  ought  to  be  disposed  of  according  to  the 
principle  of  juktiy  or  reason.  The  husband  offers  the  funeral 
cake,  which  the  mother  does  not,  and  is  of  the  same  ffotra,  which 
the  mother  is  not.  This  forms  an  important  element  in  determin- 
ing heirship ;  see  Note  of  Srikrishna  and  Achyuta  to  para.  23, 
8.  2,  Ch.  lY  of  the  Dayabhaga.  The  Dayabhaga  is  not  to  be 
followed,  as  no  subsequent  writer  has  accepted  the  doctrine. 
Dayatatwa,  p.  43  (2),  does  not  dispose  of  the  point    It  places 

(1)  10  6.  L.  R.,  267.                  .  does  not  relate  to  property  given  by 

(2)  Dayatatwa,  p.  43,  as  translated  the  father  or  mother,  because  the 
by  Baboo  Shamachum  Sircar,  late  brother  is  entitled  to  such  property, 
sworn  interpreter  of  the  High  Court.  Thus,  VriddhaKatayana: — *  ImmoTe- 
The  translation  was  filed  with  the  able  property  which  has  been  given 
petition  of  review :-~  by  parents  to  their  daughter,   goes 

"  But  failing  them  (ou;.,thedangbterB    always  to  (her)  brother  if  she   die 
who  are  barren,  or  sonless  widows)  the    without  issue.*  ** 
husband  (succeeds).    This  however 
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the   brother  before   the  husband.     It   does  not   speak  of  the        1878 
mother.  Judoonath 

Sircar 

BUSSUNT 

Mr.  TFoodroffe,  for  the  respondent,  contended  that  the  property  Coomar  Roy 
in  dispute  could  not  be  the  stridhan  property  of  Prosonomoye 
as  she  took  it  under  her  father's  will.     Stridhan  is  only  such 
property  as  a  Hindu  Iroman  receives  by   way  of  gift  from   her 
husband,  parents,  or  relatives  at  the  time  of  marriage,  or  after 
marriage.  One  quality  of  stridhan  is  that  a  woman  cannot  alienate 
it  if  it  consists  of  immoveable  property.  Here  there  is  an  absolute 
devise  to   Prosonomoye,   and  she  had  full   power  over  it.     It 
cannot   therefore   be   stridhan.     The  case  of  Prosono  Coomar 
Ghose  V.  Tarrucknath  Sirkar  (1)  is  in  point.     Property  which  a 
woman  inherits  from  her  father,  or  husband,  is  not  stridhan — 
Teencowree  ChatterjeeY.  Dinonath  Banerjee  (2).     S.  1,  Ch.  IV  of 
the  Dayabhaga  treats  of  the  separate  property  of  a  woman,  and 
not  woman's  propertjj.    [Mitter,  J. — Under  what  class  does'this 
property  fall  ?]   It  is  not  stridhan.     The  heirs  to  such   property 
as  is  not  stridhan  would  be   the   general  heirs   according   to 
the   Hindu  law,  in  cases  of  ordinary  succession  to  property. 
[MiTTEE,  J, — The  Hindu  law  in  cases  of  ordinary  succession 
applies  to  property  left  by  males.]     All  property  of  a  Hindu 
woman  is  not  stridhan.     The  ordinary  rule  of  succession  ought 
to  apply  to  the  property  left  by  a  Hindu  woman,  which  is  not 
stHdhan.    The  words  implying,  males,  used  in  the  Hindu  law  in 
cases  of  ordinary  succession  to  property,  include  females.     When 
a  Hindu  testator  gives  away  property  by  will,  the  gift  is  to  be 
considered  according  to  the  plain  meaning  of  the  gift.  According 
to  theEnglish  law,  when  a  man  takes  by  will,  and  not  by  descent, 
betakes  by  purchase, that  is,  he  is  the  source  from  which  descent  is 
to  be  traced,    Prosonomoye  took  this  property  by  purchase,  and 
the  descent  is  to  be  accordingly.  The  heirs  are,  first,  her  son,  then 
her  son's  son,  then  the  moth'er.  It  is  only  to  property  obtained  by 
a  woman  at  the  time  of  her  nuptials  that  tlie  husband  succeeds  in 
preference  to  the  mother,  Dayakrama  Sangraha,  Ch.  II,  s.  3, 
para.  14,     The  meaning  of  the  text  of  Dayatatwa  is  that  the 

(1)  10  B.  L.  R.,  267.  (2)  3  W.  R.,  49. 
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1S78        husband  does  not  take  the  prominent  position  in  snccesaion  to 


JuDooKATH    i^ny  other  property — Dajatatwa,  p.   43  (I).     The  passage   of 
••  Divala  (Dayabhaga,  Ch.  IV,  s.   2,  para.  6)  does  not  refei  to 

CooMAR  Rot  succession  to  all  kinds  of  property  which  a  Hindu  woman  may  I 

possess.  The  order  of  succession  to  the  sepamte  property  of  a 
Hindu  woman  is  given  in  Dayabhaga,  Ch.  IV,  s.  3.  The  heir  of 
a  childless  woman  is  her  brother — para.  13,  s.  3,  Ch.  IV.  The 
word  ^^  kindred**  is  explained  in  para.  15,  s.  3,  Ch.  IV.  It  is  not 
to  include  the  husband. 

If  the  property,  is  stridhan,  the  mother  is  the  heir  in  preference 
to  the  husband — Dayabhaga,  Ch.  IV,  s.  3,  paras.  28  and  29.  What 
is  given  to  a  woman  by  her  kinsmen  goes  to  her  kinsmen — 
Dayatatwa,  p.  43  (1).  The  mention  of  the  brother  in  Daya- 
tatwa,  p.  43  (1),  is  the  mention  of  one  of  a  diiFerent  descent  from 
the  husband.  The  succession  of  the  husband  is  postponed  to  that 
of  the  kinsmen.  So  in  Dayabhaga,  Ch.  IV,  s.  3,  para.  29.  The 
husband  is  not  a  kinsman.  The  mother  succeeds  in  default  of 
the  brother — Shamachurn's  Vyavastha  Darpana,  p.  721.  The 
executor  was  therefore  justified  in  refusing  to  make  over  the 
accounts  to  the  husband.  The  accounts  have  been  properly 
made  over  to  the  mother. 

Baboo  Gopal  Loll  Mitter  in  reply  contended  that,  if  the 
property  be  not  considered  as  stridhan,  the  husband  would  be 
the  preferential  heir.  There  being  no  positive  rule,  the 
principles  which  were  followed  by  the  riskis  should  be  followed 
in  this  case,  viz.,  that  one  who  offers  the  funeral  cake  should  be 
preferred  to  one  who  does  not,  and  that  a  gotraja  should  be 
preferred  to  one  who  is  not  a  gotraja.  The  main  principle  is 
the  offering  of  the  funeral  cake  to  the  manes  of  the  dead. 
Here  the  husband  has  to  perform  the  skrad,  and  not  the  mother. 
The  mother  is  not  a  gotraja.  But  the  term  stridhan  is 
comprehensive  enough  to  include  a  bequest  under  a  will.  It 
includes  all  sorts  of  pro[)erty.  received  from  the  father,  or  any 
affectionate  kinsmen.  Para.  29,  s.  3,  Ch.  IV,  Dayabhaga,  is 
ambiguous.     Para.  29,  s.   3,    Ch.    IV,  does  not  refer  to  the 

(1)  Ante,  p.  292. 
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K&t&yana  cited    in  para.    27,   s.  3,  Ch.  I Y^  but  to  Vriddha  _ 
K&t&jejxA^  who  is  cited  in  para.  12  of  the  same  section.  ^"sibcIr™ 

V. 

BuBSUvr 

The  judgment  of  the  Court  was  delivered  by  Coomak  kot 

CuOWDHSTt 

MiTTEE,  J. — The  property  which  forms  the  subject-matter  of 
this  litigation  originally  belonged  to  one  Hurrynarain  Mitter» 
who  gave  it  by  will  to  his  daughter  Prosonomoye.  Soon  after 
the  death  of  her  father,  Prosonomoye  married  Judoonath 
Sircar,  the  plaintiff  in  this  case,  and  died  shortly  after,  leaving 
her  husband  and  her  mother  surviving  her.  In  this  state  of 
facts,  the  question  we  have  to  determine  is  whether  the  mother 
or  the  husband  is  entitled  to  inherit  the  property  above  described. 

Before  proceeding,  however,  to  determine  this  question,  we 
think  it  necessary  to  make  a  few  preliminary  observations  on  the 
legal  character  of  the  property  in  dispute.  It  has  been  argued 
on  behalf  of  the  respondent  that  this  property  cannot  be  treated 
as  the  stridhan  of  Prosonomoye,  inasmuch  as  it  was  acquired 
by  her,  not  under  an  ordinary  gift,  but  under  a  testamentary 
devise,  a  mode  of  disposing  of  property  not  recognized  by  the 
ancient  law  of  the  Hindus.  We  are  of  opinion,  however,  that 
this  objection  is  not  valid.  Whatever  might  have  been  the 
ancient  Hindu  law  on  the  subject,  it  seems  to  have  been  settled 
by  a  uniform  course  of  decisions  of  unimpeachable  authority 
that  testamentary  dispositions  are  not  opposed  to  the  spirit  of 
that  law,  and  we  may  add  that,  in  the  recent  case  of  Tagore  v. 
Tagore  (1),  it  has  been  expressly  held  by  the  Privy  Council 
that  such  dispositions  are  to  be  treated  as  a  species  of  gift.  ''As 
to  gifts  by  way  of  will,''  their  Lordships  observe,  "  whatever 
doubts  may  have  once  been  entertained  by  learned  persons  as  to 
the  existence  of  the  testamentary  power,  those  doubts  have  been 
dispelled  by  a  course  of  practice  in  itself  enough,  if  necessary, 
to  establish  an  approved  usage,  and  by  a  series  of  judicial  decisions, 
both  here  and  in  India,  proceeding  upon  the  assumption  that  gifts 
by  will  are  legally  binding,  and  recognizing  the  validity  of  that 
form  of  gift  as  part  and  parcel  of  the  general  law.  The  introduction 
of  gifts  by  will  into  general  use  has  followed  in  India,  as  it  has  dono 

(1)  9  B.  L.  R.,  377. 
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^^^        in  other  countries,  the  conveyance  of  property  inter  vivos.  Such  a 

^^Sv^aJ^^   disposition  of  property  to  take  effect  upon  the  death  of  the  donor, 

^-         though    revocable   during  his   lifetime,  is  until  revocation   a 

CooMAR  Roy  continuous  act  of  gift  up  to  the  moment  of  death,  and  does  then 

Chowdhky.  . 

operate  to  give  the  property  disposed  of  to  the  persons  designated 
as  beneficiaries.  They  take  upon  the  death  of  the  testator  as 
they  would  if  the  property  had  been  given  to  them  during  his 
lifetime,  &c.,  &c.  The  law  of  wills  has,  however,  grown  up  from 
a  law  which  furnishes  no  analogy  but  that  of  gifts,  and  it  is  the 
duty  of  tribunals  dealing  with  a  case  new  in  the  instance,  to  be 
governed  by  the  established  principles  and  the  analogies  which 
have  prevailed  in  like  cases"  (1).  The  above  observations  are, 
we  think,  sufficient  to  justify  us  in  holding  that  the  property  in 
dispute  falls  within  that  category  of  stridhan  which  is  described 
in  the  Hindu  shasters  as '  property  given  to  a  woman  by  her 
father  before  her  marriage ;'  and  we  accordingly  overrule  the 
preliminary  objection  of  the  special  respondent. 

With  reference  to  the  main  question  itself,  we  are  of  opinion 
that  the  mother,  and  not  the  husband,  is  the  preferential  heir. 

It  is  admitted  on  both  sides  that  the  case  before  us  is  governed 
by  the  Hindu  law  current  in  the  Bengal  school,  and  as  the 
Dayabhaga  is  the  highest  of  all  the  authorities  recognized  in 
that  school,  it  is  to  the  Dayabhaga  that  we  will  first  direct  our 
attention.  Now  cl.  29,  s.  3,  Ch.  IV.  of  that  treatise  (Colebrooke's 
translation,  page  95)  appears  to  us  to  be  conclusive  on  the  point. 
That  clause  is  as  follows : — "  Therefore  the  property  goes  first 
to  the  whole  brothers ;  if  there  be  none  to  the  mother ;  if  she  be 
dead  to  the  father;  but  on  failure  of  all  these,  it  devolves  on  the 
husband.  Thus  Kdt&yana  says:-—'  That  which  has  been  given 
to  her  by  her  kindred  goes  on  failure  of  kindred  to  her  husband.'" 

* 

It  has  been  argued  that  the  passage  above  quoted  refers  to 
that  kind  of  stridhan  only  which  is  called  sulka  (fee  or  perqui- 
site). But  this  argument  is  evidently  founded  on  a  mistake. 
The  very  text  of  K&t&yana,  cited  by  the  author  in  the  passage 
in  question,  shows  that  it  also  refers  to  property  given  to 
a  woman  by  her  kindred,  that  is  to  say,  by  her  father  and 


(1)  9  B.  L.  B.,  377  ;  sec  pp.  397,  398. 
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mother ;  and  if  this  is  not  sufficient  to  remove  all  doubts  on  the        1878 
point,  we  have  only  to  examine  a  few  of  the  preceding  clauses.    Judoohath 
In   cl.    10     of   the    same    section    and    chapter,    the    author         v- 

BUSSUNT 

introduces  the  subject  by  saying  that  "  property  received  by  a  Coomar  Roy 
woman  after  her  marriage  from  the  family  of  her  father,  of  her 
mother,  or  of  her  husband,  goes  to  her  brothers"  ('^not  to  her 
husband,")  and  in  support  of  this  position,  he  cites  a  text  of 
Yajnavalkya,  which  declares  '^  that  which  has  been  given  to  her 
by  her  kindred,  as  well  as  her  fee  or  gratuity  (jsulha),  and  any- 
thing bestowed  afler  marriage,  her  kinsmen  take  if  she  die 
without  issue."  It  should  be  borne  in  mind  that  this  text  of 
Yajnavalkya  refers  to  three  different  kinds  of  stridhan,  namely, 
first,  property  given  to  a  woman  by  her  kindred;  second,  her 
{sulka)  fee  or  gratuity ;  and  third,  property  bestowed  on  her 
after  her  marriage.  In  the  next  clause  (cl.  II),  the  author  takes 
up  the  first  of  these  three  kind^  of'  stridhaui  and  says,  that 
"  property  given  by  her  kindred"  means  property  "  given  by  her 
father  or  mother."  He  then  adds  that  brothers  are  signified  by  the 
word  ^^  kinsmen."  Incl.  12  he  cites  a  text  of  Yriddha  Kdtdyana* 
declaring  that  ^'  immoveable  property  given  to  a  woman  by  her 
parents  goes  always  to  her  brother  if  she  die  without  issue,"  and 
adds,  that  **  the  brother's  right  of  succession  is  founded  on  her 
leaving  no  issue."  In  cl.  13  he  says  that,  according  to  the  opi- 
nion of  Yiswarupa,  the  brother  is  entitled  to  inherit  such 
property  without  any  reference  whatever  to  the  particular  form 
of  marriage,  and  adds  that  this  opinion  ought  to  be  respected. 
In  cl.  14  he  says  that  the  above  rule  is  a  fortiori  applicable 
to  every  other  kind  of  property.  In  cl.  15  he  says  that  the 
phrase  "given  by  her  kindred"  signifies  "  that  which  was  given 
to  her  by  her  parents  during  her  maiden  state."  In  els.  16,  17, 
and  18  he  defines  "a  gift  subsequent,"  which  is  the  third 
kind  of  stridhan  mentioned  in  the  text  of  Yajnavalkya  above 
referred  to.  In  cl.  19  he  takes  up  the  second  kind  of  stri- 
dhan  mentioned  in  that  text,  namely,  sulka  property.  In 
els.  20  and  21  he  explains  what  sulka  means.  In  els.  22, 
23«  24,  25,  26,  and  27  he  discusses  the  opinions  of  several 
authors  about  the  order  of  succession  to  be  followed  in  regard 
;(o  such  property,  and  in  v.  28  he  concludes  the   discussion 
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1873 by    saying    that    "in    the  first    place    it    goes    to    brothers 

juD0O2fATH  q{  ^^  wholc  blood,  then  to  the  mother,  and  on  her  default 
81BCAR  ' 

^-         to  the  father."      It  is  clear,  therefore,   that  the    proposition 

BUSSUNT  ,  '  MT       r 

cooMAR  Rot  laid  down  in  cl.  29  is  nothing  but  the  final  resum^  of  the  various 
matters  discussed  in  the  preceding  clauses,  commencing  from 
cl.  10 ;  and  its  applicability  to  all  the  three  kinds  of  stridhan 
mentioned  in  the  text  of  YajnaValkya  referred  to  in  the  last- 
mentioned  clause  is,  consequently,  beyond  all  dispute.  It  would 
be  absurd  to  contend  that  the  author  of  the  Dayabhaga  has  laid 
down,  in  the  case  of  property  given  by  a  woman's  kindred,  a  rule 
of  succession  different  from  that  Uid  down  by  him  in  the  case  of 
sulka  property,  when  it  is  beyond  all  question  that  both  those 
kinds  of  property  are  governed  by  the  same  text  of  Yajna- 
valkya  which  is  cited  by  him  at  the  very  threshold  of  the 
discussion. 

The  next  authority  to  which  we  wish  to  refer  is  the  Dayatatwa 
of  Baghunandana.  In  page  43  of  the  printed  copy,  the 
author  says : — "In  default  of  barren  and  widowed  daughters,  the 
husband  succeeds,  but  this  does  not  relate  to  property  given  by 
parents,  since  in  that  case  the  brother  succeeds  ;*'  and  this  passage 
clearly  shows  that  the  author  of  the  Dayatatwa  is  of  the  same 
opinion  as  the  author  of  the  Dayabhaga.  It  has  been  said  that 
the  mother  is  not  expressly  mentioned  in  the  passage  above 
referred  to.  But  this  argument  does  not  appear  to  us  to  be  of 
any  force  whatever.  The  object  of  the  author  of  the  Dayatatwa 
was  merely  to  indicate  the  line  of  succession,  and  not  to 
enumerate  all  the  heirs  one  after  the  other;  and  as  the  right  of 
the  mother  and  father  to  come  in  immediately  after  the  brother 
did  not  admit  of  any  dispute  or  doubt,  it  was  sufficient  for  his 
purpose  to  say  that  the  brother,  and  not  the  husband,  is  entitled 
to  succeed  to  property  given  to  a  woman  by  her  parents.  There 
is  nothing  in  the  Dayatatwa,  or  in  any  other  work  on  Hindu 
law  that  we  are  aware  of,  on  the  strength  of  which  it  can  be 
contended  that  the  husband  is  entitled  to  come  in  between  the 
brother  and  the  mother. 

The  author  of  Yivada  Bhangamaba  also  appears  to  be  of  the 
same  opinion,  as  may  be  seen  from  the  following  text  of  K&t£y  ana 
quoted  by  him  in  page  317  of  the  4th  volume  of  Colebrooke's 
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Digest.     *'  On  failure  of   her  parents  and   brothers    what  she         ^^^ 
received  from  her  kinsmen  as  a  gift,  descends  to  her  hu8band"(l).    ^^X^ca^'k" 
Much  stress  has  been  laid  by   the   pleader  for  the  appellant     -q^^^^^^^, 
on  para.  3,  8.  6,  Ch.  II  of  the  Dayakrama  Sangraha  of  Sreekissen  ^^^^^^ 
Turkalunkar.      That    paragraph  is    as  follows : — "  Next   the 
succession  devolves    on  the    barren  and   widowed    daughters, 
and  in  default  of  all  daughters,  the  son   and  the   rest  succeed, 
as  in  the  case  of  property  received  at  nuptials ;   for   a   text 
of  Menu  declares :-— ^  The  wealth  of  a  woman  which  h%9  been 
in  any  manner  given  to   her  by  her  father  and  mother,   let 
the  Brahmani  damsel  take,  or  let   it  belong  to   her  offspring.'  " 
It  has  been   argued  that,  in  the  case  of  property  received  at 
nuptials  celebrated  in  the  brahma  form,  the  husband   is  entitled 
to  come  in  immediately  after  the  great-grandson   of  the  co-wife, 
in  preference  to  the  brother,  mother,   and  father;   and   as  the 
marriage  of  the  lady  to  whose  property  this  dispute  relates  was 
admittedly  celebrated  in  the  brahma  form,  the  plaintiff,  as  her 
husband,  and  not  her  mother,  is  the  preferential  heir  under  the 
authority  of  the  paragraph   quoted  above.      This  contention, 
however,  does  not  appear  to  us  to  be  sound.     No  doubt,  if  the 
paragraph  in  question  had  stdod  alone,  there  might  have  been 
considerable  force  in  the  argument  that  the  word  ^'rest*'  in  the 
phrase  ^^  the  son  and  the  rest"  includes,  not  only  all  the  heirs 
down  to  the  great-grandson  of  the  co-wife,  but  also  the  husband, 
the  brother,  the  mother,  and  the  father,  who  are  entitled  to  come 
in  after  such  great-grandson.     But  such  a  construction  would  be 
directly  contrary    to    the    provisions    of   the   1 5th  and   16th 
paragraphs  of  the  3rd  section  of  the  same  chapter,  in  which  it 
is  distinctly  laid  down  that,  in  the  case  of  property  given  to  a 
woman  by  her  father   and  mother,   the    brother  is   entitled  to 
succeed    (without    any    reference    whatever    to    the    form    of 
marriage)  if  she  die   without  issue.     Those  two  paragraphs  as 
translated  by  Mr.  Wynch  stand  as  follows:     Para.  15. — "On 
failure  of  her  husband,  her  brother  is  the  next  successor,  accord- 
ing to  the  text  of  Yajanavalkya :— '  That  which  was  given  to  her 
by  her  kindred,  as  well  as  her  fee  or  gratuity   and  anything 
bestowed  after  marriage,  her  kinsmen  take  if   she  die  without 

(1)  Ed.  of  1801,  Vol  III,  ch.  9,  v.  512. 
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i«78 issue/"    Para.  16. — "  The  term  'kindred'  means  her  father  and 

^^^mcKK^    mother,  and  consequently  by  the  term '  kinsmen'  her  brothers  are 
«'•  signified.      The  same    is  declared  by   K&t&yana,  who  says: — 

CooMAR  Rot  <  Immoveable  property  which  has  been  given  by  parents  to  their 
daughters  goes  always  to  her  brother  if  she  die  without  issue.'' 
Here,  since  the  terms  *  immoveable  property '  are  used,  other 
property  is  of  course  intended  by  the  argument  drawn  from 
the  loaf  and  stafil  Thus  it  is  stated  in  the  Dayabhaga. 
By  thf  use  of  the  term  *  always,'  it  appears  that  the  eight 
forms  of  marriage,  namely,  brahma  and  the  rest  are  included." 
It  should  be  borne  in  mind  tfiat  the  original  work  is  not 
divided  into  chapters,  sections,  and  paragraphs,  and  that  there 
are  two  errors  of  printing  in  paragraph  15  as  quoted  above. 
In  the  first  place  there  should  be  a  full  stop  after  the  word 
*^  successor,"  and  in  the  next  place  the  words  **  according  to  the 
text  of  Yajnavalkya"  ought  to  be  read  as  commencing  a  new 
sentence,  having  no  connection  whatever  with  the  first  portion 
of  that  paragraph  (down  to  the  word  ''  successor "),  which 
relates  to  property  received  by  a  woman  at  her  nuptials. 
These  two  paragraphs,  therefore,  clearly  show  that  there  is  no 
conflict  between  the  Dayakrama  Sangraha  and  Dayabhaga  in 
regaild  to  the  brother's  right  to  succeed  to  property  given  to  a 
woman  by  her  parents  if  she  die  without  issue.  On  the  contrary, 
the  author  of  Dayakrama  Sangraha  expressly  adopts  the  view 
taken  by  the  author  of  the  Dayabhaga,  as  may  be  seen  from 
the  words  '^  thus  it  is  stated  in  the  Dayabhaga"  in  paragraph  16. 
How  then  are  we  io  reconcile  these  two  paragraphs  with  para.  3, 
B.  5,  Ch.  II  of  the  Dayakrama  Sangraha.  It  cannot  be  said  that 
the  author  of  the  Dayakrama  Sangraha  has  been  guilty  of  laying 
down  two  contradictory  rules  in  two  difierent  parts  of  the  same 
work,  and  the  only  way  of  escaping  from  this  difficulty  is  to 
hold,  as  we  think  we  are  bound  to  do,  that  the  word  '^  rest"  in 
para.  3,  s.  5,  Ch.  II,  includes  all  the  heirs  down  to  the  great- 
grandson  of  the  co-wife,  but  not  those  who  are  entitled  to  come 
in  after  such  great-grandson. 

For  the  above  reasons  we  dismiss  this  special  appeal,  and 
affirm  the  judgment  of  the  lower  Appellate  Court  With  costs. 

Appeal  dismissed* 


• 
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ORIGINAL  CIVIL. 


Before  Mr,  JtLstice  Macphereon, 
Thb  bank  op  HINDUSTAN,  CHINA,  ahd  JAPAN  v.  NUNDOLOLL        1873 

SEN   AHD  OTHBM.  ^^^^^  "^^ 

Mortgage-- Jurisdiction — Suit  for  Foreclosure — Portion  of  Property  in 
Mofussil^Letters  Patent,  1865,  cl  \2^Reg.  XVII  of  1806. 

Wbere  a  plaint  prayed  for  foreclosure  of  a  mortgage,  in  the  English  form,  of 
certain  land,  situated  partly  in  Calcutta,  and  partly  in  the  mofussil,  and  for  an 
account,  held  that  leave  to  sue  haying  been  obtained  under  cl.  12  of  the  Letters 
Patent,  the  Court  had  power  to  make  a  decree  with  respect  to  the  whole  of  the 
property. 

The  Court  in  such  a  case  has  no  power  to  follow  thd  procedure  prescribed 
by  Beg.  XVII  of  1806,  which  relates  to  the  foreclosure  of  property  in  the 
mofussil,  but  it  is  bound  to  see  that  the  defendant  is  not,  by  reason  of  the  suit 
being  brought  in  the  High  Court,  deprived  of  any  substantial  advantage  which 
he  would  have  had  if  the  suit  had  been  instituted  in  the  mofusiBil  Court. 

This  suit  was  brought  for  foreclosure  of  a  mortgage,  dated 
2lBt  February  1868,  of  certain  lands  situate  partly  in  Calcutta, 
and  partly  in  the  district  of  the  24-Pergunnas,  and  for  an 
account.  The  plaintiff  had  obtained  leave  of  the  High  Court 
to  sue  under  s.  12  of  the  Letters  Patent. 

The  plaint  stated  that,  in  July  1866,  the  defendant  Nundololl  and 
his  father,'  one  Gobindchunder  Sen,  being  indebted  to  the  plaintiff 
Bank  in  the  suni  of  Bs.  2,25,000,  executed  a  specially  registered 
Bond  to  secure  the  payment  of  that  sum ;  that  by  an  indenture  of 
mortgage  dated  3rd  July  1866,  Gobindchunder  conveyed  to  the 
plaintiff  Bank  (amongst  other  property)  two  zemindaries,  Joy- 
narain  Ghosaul  and  Nowabad,  situate  in  Zilla  Chittagong,  to 
secure  the  payment  of  the  said  sum  to  the  plaintiff  Bank,  with 
interest  at  12  per  cent.,  on  31st  December  1866  ;  that  by  another 
indenture  of  27th  December  1866,  Gt)bindchunder  mortgaged 
to  the  plaintiff  Bank  a  certain  talook  called  Talook  Chorebotta, 
situate  in  Zilla  Chittagong,  to  further  secure  payment  of  the  said 

39 
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1878 sum ;  that  by  an  indenture  of  mortgage  dated  4th  September  1863, 

'^B  Bahk  of  qj^q  Shoflheeballah  Dabee  and  one  Hemendronauth  Mookerjee 
CifiNA,  AMD   conveyed  to  Gobindchunder  Sen  a  zemindari.  called  Pergunna 

Japan  -^  .  .  .     ° 

V-  Sundeep»  Tarruff  Bhobanychum^  situate  in  Zilla  Chittagong, 

Sjek.        to  secure  the  repayment  to  him  on  4th  September    1868   of 
B.S.  54^437-10-4,  with  interest  at  10  per  cent ;  that  by  another 
indenture  of  assignment  and  mortgage  dated  29th   December 
1866,  Gobindchunder  assigned  and  conveyed  to  the  plaintiff  Bank, 
by  way  of  sub-mortgage,  the  mortgage-debt  of  Bs.  54,437-10-4 
and  all  other  sums  which  might  become  due  to  him   from 
Shosheeballah   Dabee   and  Hemendronauth   Mookerjee    under 
the  mortgage  of  4th  September  1863,  and  also  his  rights  and 
interests  in  the  said  zemindari,  Pergunna  Sundeep,  under  the 
same  mortgage  ;  that  in  April  1867,  the  plaintiff  Bank  obtained 
a  decree  against  Gobindchunder  Sen  and  NundoloU  Sen  in  the 
High  Court  on  the  bond ;  that  about  the  end  of  1867,  Gobind- 
chunder died,  leaving  the  defendant  NundoloU,  his  only  son  and 
heir  and  legal  representative,  him  surviving,  and  NundoloU  duly 
obtained  a  certificate  of   administration  to  his    estate    under 
Act  XXYII  of  1860 ;  that  by  an  indenture  dated  21st  February 
1868,  and  made  between  the  defendant  NundoloU  of  the  first 
part,  the  plaintiff  Bank,  and  certain  persons  liquidators  of  the 
plaintiff  Bank  of  .the  third  part,  the  defendant  NundoloU,  in  order 
to  secure  the  payment  by  him  of  Bs.  2,00,000,  being  the  balance 
of  the  said  sum  of  Ba.  2,25,000  then  due  by  him  to  the  plaintiff 
Bank,  granted  and  conveyed  to  the  plaintiff  Bank,  their  succes- 
sors and  assigns,  an  undivided  moiety  of  and  in  certain  pieces  or 
parcels  of  land,  &c.,  to  hold  the  same  to  the  use  of  the  said  Bank, 
their  successors  and  assigns,  absolutely,  but  subject  to  a  proviso 
for  redemption  on  payment  by  the  defendant  NundoloU  to  the 
Bank  on  9th  March  1868  of  the  said  sum  of  Bs.  2,00,000,  with 
interest  at  12  per  cent,  per  annum  ;  that  the  defendant  Nundo- 
loU, on  15th  September  1868,  instituted  a  suit  in  the  High  Court 
against  the  defendant  Muddoosoodun  Sen,  the  plaintiff  Bank,  and 
others,  for  the  purpose  of  having  the  pieces  or  parcels  of  land 
in  the  indenture  of  mortgage  of  21st  February  1868  partitioned 
under  the  direction  of  the  Court;  that  on  22nd  February  1869,. 
a  partition  was  decreed,  and  it  was  ordered  that  a  half  share  of 
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the  said  pieces  or  parcels  of  land  should  be  held  by  the  defend- ^^ 

ant   Nundololl  in   severalty,  but  subject  to  the  indenture  of  "^^ wDusxANf 
mortgage  of  2l8t  February  1868,  and  the  other  half  share  by  the  ^°J^^^^^ 
defendant  Muddoosoodun,  to  be  held  by  him  for  life,  and  after       jjdololl 
his  death  by  his  son  or  sons  absolutely ;  that  a  commission  of       s^* 
partition  was  issued,  by  virtue  of  which  the  property  was  parti- 
tioned as  ordered,  and  the  partition  was  duly  confirmed  by  the 
Court  on  23rd  March  1871 ;  that  on  8th  November  1871,  the 
right,  title,  and  interest  of  the  defendant  Nundololl  Sen  in  two 
several  parcels  of  the  lands  which  had  been  allotted  to  him, 
numbered,  respectively,    98    Puttootollah    and    148    Hidaram 
Bonnerjee'slane,  were  sold  by  the  Sheriff  of  Calcutta  in  execution 
of  a  decree  of  the  High  Court  in  a  suit  in  which  Muddoosoodun 
Sen  was  plaintiff,  and  Nundololl  Sen  defendant,  and  the  first- 
mentioned  piece  was  purchased  by  the  defendant  Muddoosoodun 
Sen  for  fis.  20,  and  the  other  by  the  defendant  Hurrychum  Seal 
for  Bs.  650,  and  they  are  now  in  their  possession  respectively  ; 
that  save  and  except  the  said  two  last-mentioned  properties,  the 
whole  of   the  preinises   comprised   in  the  indenture   of    21st 
February  1868  were  in  the  possession  of  the  defendant  Nundo- 
loll Sen ;  that  the  defendant  Nundololl  Sen  made  default  in 
payment;  of  the  balance  due  to  the  plaintiff  Bank  in  respect  of 
the  said  sum  of  Rs.  2,25,000  and  interest  so  due  under  the  bond 
and  decree  and  the  several  mortgages,  and  there  was  still  due  to 
the  plaintiff  Bank  the  sum  of  Bs.  1,79,566-15-5,  with  interest  at 
6  per  cent,  from  31st  December  1870 ;  that  on  13th  September 
1869,  the  plaintiff  Bank  applied  to  the  District  Judge  of  Chitta- 
gong  under  ss.  8  and  9  of  Regulation  XVII  of  1806  for  the  fore- 
closure of  the  mortgages  of  3rd  July  1866,  27th  December  1866, 
and  by  an  order  of  the  said  Judge  on  14th  December  1869,  which 
was  duly  notified  to  the  defendant  as  by  that  regulation  required, 
one  year  was  allowed  to  the  defendant  Nundololl,  as  heir  and  legal 
representative  of  Gobindchunder  Sen,  within  which  to  redeem 
the  said  zemindaries ;  that  the  defendant   Nundololl  failed  to 
redeem,  and  the  estate  and  interest  of  the  plaintiff  Bank  under 
the  said  two  mortgage-deeds  had  become    absolute,  but  the 
defendant  Nundolall  still  retained  possession  of  the  properties  coov- 
prised  therein ;  that  Shosheeballah  Dabee  and  Hemendronauth 
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^^73  Mookerjee  niade  default  in  payment  of  the  interest  secured  by 
^iHDOBTAir'  ^^^  indenture  of  mortgage  of  4th  September  1863,  and  Gobind- 
Chiha,  akd  chunder  Sen,  without  waiting  for  the  expiration  of  the  time 
V-  limited  for  payment  of  the  principal  sum  secured  thereby, 
Sbv.  obtained  an  order  from  the  Judge  of  Chittagong  under  Regu- 
lation XVII  of  1806  for  the  foreclosure  of  the  zemindaries  com- 
prised in  the  mortgage,  and  Shosheeballah  Dabee  and  Hemendro- 
nauth  Mookerjee  having  failed  to  redeem,  NundoloU  Sen  on  15th 
April  1868  filed  his  suit  for  possession  of  the  said  zemindaries, 
and  on  18th  March  1869,  obtained  a  decree  therefor;  that 
Shosheeballah  Dabee  and  Hemendronauth  appealed  to  the  High 
Court  against  that  decree,  and  in  April  1870,  it  was  reversed  on 
the  ground  that  the  principal  debt,  secured  by  the  mortgage  of 
4th  September  1863,  was  not  due  at  the  date  of  the  institution 
of  the  foreclosure  proceedings  by  Gobindchunder  (1) ;  that 
NundoloU  on  12th  January  1871  filed  a  petition  in  the  Court 
of  the  Judge  of  Chittagong,  praying  for  foreclosure  of  the  said 
mortgage  of  4th  September  1863,  and  an  order  for  foreclosure 
was  made  according  to  the  provisions  of  the  Regulation  XVII  of 
1806,  and  was  duly  notified  to  Shosheeballah  Dabee  and  Hemen- 
dronauth, who  made  default  in  payment,  and  thereby  rendered 
the  estate  and  interest  of  NundoloU  Sen  in  the  said  zemindari 
absolute,  but  he  having  taken  no  steps  to  obtain  possession, 
they  stiU  retained  possession  of  the  said  zemindari ;  that  on 
23rd  October  1870,  the  plaintiff  Bank  filed  a  petition  in  the 
Court  of  the  District  Judge  of  Chittagong,  praying  for  foreclosure 
of  the  mortgage  of  29th  December  1866,  and  on  26th  August 
1871,  the  usual  foreclosure  notice  under  Regulation  XVII  of 
1806  was  issued,  and  was  duly  notified  to  the  defendant 
NundoloU,  but  the  defendant  did  not  redeem,  and  the  interest 
and  estate  of  the  plaintiff  Bank  in  the  said  zemindari  became 
absolute,  and  they  became  entitled  to  absolute  possession  thereof; 
and  that  the  plaintiff  Bank  had  also  foreclosed  the  defendant 
NundoloU  of  the  equity  of  redemption  in  a  certain  piece  of  land 
at  Tangra  in  the  24-Pergunnas,  mortgaged  to  the  plaintiff 
Bank  by  the  mortgage  of  3rd  July  1866,  and  had  obtained 

(1)  See  5  B.  L.  R.,  389. 
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posseBsion  of  the  same.     The  plaintiff  Bank  offered  in  taking        i873 
the  accounts  to  credit  the  defendant  Nundololl  with  Bs.  45.000  The  Bakk  of 

Hindustan, 

under  the  mortgages  of  3rd  July  1866  and  27th  December  China,  and 
1866 ;  Bs.  90,000  under  the  mortgage  of  29th  December  1866,  ^v. 
being,  as  they  believed  the  true  values  of  the  properties,  Sbn. 
comprised  in  the  said  mortgages :  they  also  offered  to  credit  the 
defendant  with  Rs.  1,400  for  the  piece  of  land  in  the 
24-Pergunnas.  The  plaintiff  Bank  also  stated  that,  with  reference 
to  certain  properties  described  in  the  mortgage  of  21st  February 
1868,  which  were  subject  to  a  fKrst  mortgage  to  the  Agra  Bank, 
dated  22nd  November  1867,  they  did  not  at  present  seek  any 
relief,  being  advised  that  the  equity  of  redemption  was  practically 
worthless.  The  plaintiff  Bank  prayed  that  an  account  might 
be  taken  of  what  was  due  to  them  under  the  mortgage  of 
21  St  February  1868;  that  the  defendant  might  be  directed  to 
pay  at  an  early  date  such  sum  as  might  be  found  due  ;  and  that, 
on  default  of  payment,  the  mortgage  might  be  foreclosed,  and 
the  plaintiff  Bank  declared  entitled  to,  and  put  into  possession  of, 
the  properties  comprised  in  the  said  mortgage.  The  plaint 
further  prayed  that,  if  the  Court  should  be  of  opinion  that  the 
law  and  practice  obtaining  with  respect  to  the  foreclosure  of 
lands  in  Calcutta  is  applicable  to  lands  situate  out  of  and 
beyond  the  local  limits  of  the  Court,  then  the  relief  as  before 
prayed  might  be  granted  with  respect  to  that  portion  of  the 
lands,  &c.,  as  were  situate  within  the  limits  of  the  ordinary 
original  jurisdiction  of  the  Court,  and  that  in  respect  of  the 
lands,  &o.,  which  were  situate  beyond  such  limits,  notice  of 
foreclosure  and  such  other  proceedings  as  might  be  necessary  or 
proper  for  the  purpose  of  foreclosure  of  such  lands,  &c.,  might 
be  issued  and  had  in  conformity  with  ss.  8  and  9  of  Regulation 

XVII  of  1866. 

The  defendant  Nundololl  stated  in  his  written  statement  that  no 
accounts  had  been  taken,  and  that  no  stated  sum  was  due  by  him 
to  the  plaintiff  Bank  as  alleged ;  that  with  regard  to  the  lands 
in  respect  of  which  the  plaintiff  Bank  did  not  ask  for  any 
present  relief,  they  should,  if  they  did  not  desire*  to  release 
or  foreclose  them,  abandon  all  right  against  them;  that  thef 
sums  stated  by  the  plaintiff   Bank  to   be   the  values  of  the 
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^1973       properties  they  sought  to  get  possession  of  were  much  less  than 

The  Bahk  ok  i\^q  proper  values  of  the  properties ;  that  the  plaintiff  Bank  were 
China,  and  not  at  liberty  at  one  and  the  same  time  to  claim  them  as  their 

Japan  '' 

V.  absolute  property,  and  to  offer  the  defendant  a  price  for  them ; 
Skn.  that  the  proceedings  of  the  plaintiff  Bank  had  been  oppressive* 
irregular,  and  illegal,  and  had  caused  much  damage  to  the 
defendant  Nundololl ;  that  under  the  decree  of  30th  April  1867, 
the  plaintiff  Bank,  on  26th  November  1869,  obtained  a  prohibitory 
order  against  certain  premises  in  Calcutta  not  included  in  the 
said  mortgages,  and  sold  the  said  premises  for  Rs.  1,450;  that 
under  the  said  decree,  the  plaintiff  Bank  sold  the  defendant's 
dwelling-house  at  Goriffa,  being  one  of  the  properties  included 
in  the  mortgages  in  the  24-Pergunnas,  on  3rd  April  1871 
for  Rs.  4,200 ;  that  the  plaintiff  Bank  had  under  the  said  decree 
repeatedly  sued  out  process  for  the  arrest  of  the  defendant 
Nundololl,  and  several  times  since  the  termination  of  the  fore- 
closure suits,  although  the  decree  was  obtained  on  a  bond 
which  stood  as  collateral  security  for  the  same  debts  as  were 
secured  by  the  mortgages  so  foreclosed  i  and  that  the  defendant 
Nundololl  had  paid  off  Rs.  90,000,  or  thereabouts,  of  the  moneys 
due  by  him  to  the  plaintiff  Bank,  and  had  been  prevented  by 
their  harassing  and  vexatious  conduct  from  realizing  his  property, 
which  he  believed  if  properly  sold  would  be  sufficient  to  pay 
off  his  debts.  The  defendant  Nundololl  submitted  to  the  Court 
the  legal  effect  of  the  proceedings  of  the  plaintiff  Bank  as  to 
the  foreclosures  dated  13th  September  and  14th  December  1869, 
and  also  of  the  proceedings  of  the  plaintiff  Bank  as  to  whether 
the  foreclosures  had  extinguished  the  debt  or  any  and  what  part 
of  it,  or  whether  the  execution-proceedings  had  reopened  the 
foreclosure,  and  contended,  in  no  event  ought  he  to  be  ordered 
to  pay  the  costs  of  the  irregular  proceedings  of  the  plaintiff 
Bank. 

The  case  came  on  for  settlement  of  issues. 


Mr.    Woodroffe  (The  Advocate-General  offg.  (Mr.  Paul)  with 
him)  for  the  plaintiffs. 
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Mr.  Evans  (Mr.  Kennedy  with  him)  for  the  defendant  Nundo-        1873 

i-.]!  The  Bank  of 

■^"^**  HlNDUSTAir, 

China,  and 

The  defendant  Hemendronauth  Mookerjee  in  person.  •^^^ 

NUNDOLOLL 

The  defendant  Muddoosoodun  did  not  appear.  Sen. 

Mr.  Woodroffe  for  the  plaintiffs  contended  that  the  Court 
had  jurisdiction  to  entertain  the  suit ;  that  the  plaintiffs  were 
entitled  to  absolute  foreclosure  of  the  properties  in  suit ;  that 
the  land  could  not  be  dealt  with  by  the  Court  under  Regulation 
XYII  of  1806;  that  the  proceedings  of  the  plaintiffs  did 
not  prevent  them  from  obtaining  the  relief  they  asked  for  in 
the  suit ;  and  that  the  bringing  the  present  suit  did  not  neces- 
sarily open  out  the  foreclosures  which  had  been  already  obtained. 
He  cited  Syed  Vellaet  Alt  Khan  v.  Ramadheen  Singh  {\\ 
Bholanath  Coondoo  Chowdhry  v.  Unodapersad  Roy  {2),  Doe  d. 
Chuttoo  Sick  Jemadar  v.  Subbessur  Sein  (3),  and  Srimati 
Sarasibala  Debt  v.  Nand  Lai  Sen  (4). 

Mr.  JEvans,  for  the  defendant  NundoloU,  contended  that^ 
when  a  mortgagee  enforces  his  deed  of  conditional  sale,  he 
takes  the  land  for  all  his  rights;  that  the  plaintiffs  having 
proceeded  in  other  ways  and  obtained  foreclosure  of  mortgages 
given  as  security  for  the  same  sum^  the  debt  must  now  be 
taken  as  satisfied;  that  the  provisions  of  Regulation  XYII 
of  1806  could  be  put  in  force  in  this  Courts  if  the  Court 
should  hold  that  the  suit  would  lie;  that^  with  respect  to 
the  land  in  the  mofussil^  until  proceedings  are  taken  under 
s.  8  of  the  Regulation^  no  absolute  interest  passes  under 
a  conditional  sale,  and  therefore  the  right  of  the  mortgagor  to 
redeem  cannot  be  taken  away ;  see  Mahesh  Chandra  Sen  v. 
Tarini  {5);  and  so  long  as  any  portion  of  the  property  is 
redeemable,  the  whole  is  redeemable.  If  the  foreclosure  cannot 
be  opened,  the  plaintiffs  have  lost  all  right  to  proceed  for  the 
money,  as  they  cannot  give  back   the  property;    they  have 

(1)  7  S.  D.  A.  (1851),  648.  (4)  5  B.  L.  R.,  389. 

(2)  1  Boul.,  97.  (5)  1  B.  L.  R.,  F.  B.,  14. 

(3)  2  Boul.,  151 
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1878        put  the  property  out  of  the  power  of   the  Court ;  they  have 
Thr  bahk  of  executed  their  money-decree  subsequent  to  the  foreclosure  of  the 

Hindustan,  t  -    •     i  i      -n      i«  i    i  i_ 

China,  and    mortgage;  where  this  is  done,  the  £inglish  law  says  the  mortgagee 

V.  ^        cannot  get  back  his  money,  as  he  cannot  give  the  mortgagor  any 

SsK.        reciprocal  right  of  redemption.     He  cited  Mussamut  Doorga 

Koonwur  v.  Chedee  Lai  (I),  Macpherson  on  Mortgages,   5th  ed., 

p.  197 ;  Fisher  on  Mortgages,  vol.  2,  p.  997 ;  and  Radha  Coomar 

Singh  v.  Luchmee  Chund  Martoaree  (2). 

Mr.  Woodroffe  in  reply. — The  cases  cited  do  not  support  the 
defendant's  contention.  The  passage  from  Fisher  on  Mortgages 
refers  to  a  case  where  the  mortgagee  has  obtained  foreclosure, 
and  has  sold  the  property,  being  in  possession  of  it,  to  some  third 
person.  The  case  of  Radha  Coomar  Singh  v.  Luchmee  Chund 
Marwaree  (2)  is  opposed  to  a  Full  Bench  decision  in  Gupi^ 
nath  Singh  v.  Shea  Sahag  Singh  (3);  see  also  Sheikh  Mahomed 
Buksh  v.  Thakoor  D^al  Singh  (4)  and  Bolakee  Laly.  Chowdhry 
Bungsee  Singh  (5). 

Cur,  adv,  vulL 

Macpherson,  J. — This  suit  having  come  on  for  settlement 
of  issues,  the  matters  in  dispute  between  the  parties  have  been 
argued,  and  it  is  agreed  by  Mr.  Woodroffe  and  Mr.  Evans,  and 
is  clear,  that  it  is  unnecessary  to  set  the  cause  down  for  further 
hearing. 

I  think  that  the  suit  will  lie :  leave  to  sue  in  this  Court  was 
obtained  when  the  plaint  was  filed,  and  therefore  under  the 
peculiar  state  of  facts  shown  by  the  plaint,  the  suit  will  lie, 
though  some  of  the  properties  which  are  the  subject  of  it  are 
situated  in  the  mofussil. 

But  the  suit  being  here,  it  is  impossible  that,  in  foreclosing  the 
mortgages  of  the  lands  which  lie  out  of  Calcutta,  I  should  follow 
the  procedure  prescribed  by  the  Regulations  for  the  foreclosure 
of  mofussil  mortgages.     This  Court  has  no  means  of  carrying 


(1)  12  S.  D.  A.  (1856),  388.  (4)  1  W.  R.,  866. 

(2)  3  W.  R.,  Mis.,  16.  (5)  7  W.  R.,  309. 

(3)  B.  L.  R.,  Slip.  Vol.,  72, 
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out  a  foreclosure  under  that  procedure.     At  the  same  time  (on        i873 

the  principles  indicated  fn  the  case  of  Doe  d.   Chuttoo   Sheick  ^h," ^ustak"^ 

Jemadar   v.    Subbessur   Sein  (1)  ),   I  ought  to   see   that  the   China,  and 

defendant  is  not  by  reason  of  the  suit  being  brought  in  this         v. 

Court  deprived  of  any  substantial  advantage  which  he  would       Sen. 

have  had  if  the  suit  had  been  instituted   in  a   Court  in   the 

mofussil.     For  example^  as  the  defendant^  if  sued  in  the  mofussil, 

would  have  had  what  is  called  his  year  of  grace  within  which  he 

might    redeem,  so  here  he  should  have  a  full  corresponding 

year  allowed  him  before  making  the  foreclosure  absolute.     The 

parties    having    contracted  in   the  English  form,  there   is  no 

hardship  or  injustice  to  the  defendant  in  dealing  with  the  case 

in  the  manner  in  which  I  propose  to  treat  it.     It  is  true  that,  to 

a  certain  extent,  mortgages  of  lands  in  the  tnofussil,  drawn  up 

in  the  English  language  and  in  the  form  of  an  ordinary  English 

mortgage,  have  been  treated  as  common  bye-biUwafaSy  or  deeds 

of  conditional-sale.     But  that  has  been  merely  with  reference 

to  the  one  question  of  the  procedure  to  be  gone  through  in  order 

to    obtain   foreclosure.     In    an  ordinary    Bengali  bye-bil-wafa 

it  appeal's  on  the  face  of  the  document  itself  that  the  parties 

intend  that,  if  the  mortgagor  does  not  pay  the  money   due, 

the   conditional  sale  shall  become  absolute,   and  the   property 

shall  remain  finally  with  the  mortgagee  in  lieu  of  the  debt. 

Where  such  intention  is  apparent,  the  mofussil  Courts  have  held, 

and  with  good  reason,  that  the  creditor  must  look  to  the  land  only, 

and  has  no  remedy  against  the  other  property,  or  the  person  of 

the    mortgagor.     But  the  intention  and  contract  are  wholly 

diiFerent  in  a  mortgage   in   the    common  English  form,   where 

personal  and  general  liability  is  always  contracted  for,  in  addition 

to  the  security  afforded  by  the  mortgage  of  the  land. 

It  seems  to  me  there  is  nothing  in  the  argument  that,  because 
some  of  the  earlier  mortgages  have  been  foreclosed  by  reason 
'  of  the  non-payment  of  this  same  debt,  therefore  the  debt 
is  now  to  be  deemed  to  be  satisfied.  Whether  it  is  so  or  not, 
according  to  English  law,  in  an  ordinary  and  simple  case,  where 
there  is  but  one  debt  and  one  security,  to  apply  such  a  rule,  in 

(1)  2  Bool.,  151. 

40 
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1873        an  exceptional  case  like  the  present^  would  be  wholly  inequitable 
Thk  Bank  of  ^q^  wFong^  as  being  contrary  to  the  express  intention  of  the 
China,  and  parties  as  testified  in  the  several  deeds  executed  by  them. 

•Iapan 

o.  The  Regulations  which  lay  down  the  law  on  the  subject  of 

Sen.  mortgages  to  be  applied  in  the  Courts  in  the  mofussil  never 
contemplated  a  case  like  this  now  before  me ;  and  they  make  no 
provision  for  such  a  case.  No  mofussil  Court  in  truth  has  any 
machinery  with  which  to  deal  properly  with  such  a  matter  as 
this. 

In  my  opinion  the  English  law  does  not  indicate  that  the 
plaintiffs'  right  to  recover  their  money  in  one  way  or  other  would 
be  barred  by  the  foreclosures  which  have  been  already  obtained ; 
although  no  doubt  the  institution  of  this  suit  would  reopen  the 
foreclosures^  and  let  the  defendant  in  to  redeem.  I  quite  think 
that,  if  the  defendant  now  chooses  to  pay  off  the  debt,  the  fore- 
closures should  be  set  aside,  and  doubtless  the  plaintiffs  will  be 
well  pleased  to  be  paid  off  on  such  terms. 

There  is  no  question  that  now  the  position  of  the  parties  is 
thoroughly  complicated  and  exceptionable.  It  is  impossible  to 
value  properties  which  have  been  foreclosed  until  the  plaintiffs 
get  possession  of  them,  and  therefore  I  look  upon  it  as  essential 
that  the  plaintiffs  should  take  all  necessary  steps  without  delay  to 
complete  their  foreclosure  by  getting  possession.  Once  they 
are  in  possession,  it  will  be  possible  to  ascertain  how  far  the  debt 
should  be  treated  as  paid  off  by  these  foreclosures:  till  that  is  done, 
it  is  impossible  to  say  how  the  account  really  stands  between 
the  parties,  and  impossible  to  pfoceed  to  deal  with  the  properties 
mortgaged  in  the  latter  deed,  which  is  the  basis  of  this  Suit 

I  shall  direct  an  account  of  what  is  due  on  the  mortgage,  and 
that  (in  order  to  the  taking  of  that  account)  the  plaintiffs  do  at 
once  take  all  necessary  steps  towards  getting  possession  of  the  pro- 
perties which  they  have  foreclosed;  and  that  the  defendant  do  all 
things  in  his  power  to  give  full  and  beneficial  possession  to  the 
plaintiffs,  and  to  assist  them  in  obtaining  it.  Then  there  will  be 
an  enquiry  as  to  the  value  of  the  properties  of  which  the  plaintiffs 
shall  get  possession,  and  as  to  the  value  of  the  Tangra  property 
of  which  they  have  already  got  possession  ;  and  when  these 
values  have  been  ascertained,  the  account  must  be  finally  taken. 
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If,  on  the  taking  of  that  account,  there  is  a  balance  due  from  the        i878 
defendant,  then  the  decree  will  direct  foreclosure,  allowing  the  ^industan*^ 
ordinary  period  of  six  months  for  the  Calcutta  properties,  and    Chiha,  and 
one  year  for  those  in  the  mofussil  (1).  ^,     »• 


Decree  for  plaintiffs. 

Attorneys  for  the  plaintiffs :  Messrs.  Berners  Sf  Co, 
Attorney  for  the  defendants :  Mr.  Hatch. 


(1)  The  defendant  NondoloU  ap*  and  ought  to  have  taken  the  accoant 

pealed  on  the  following  grounds:—  independently  of  the  said  foreclosures  ; 

That  the  Judge  had  no  jurisdiction  to  that  the  principle  of  valuing  foreclosed 

make  the  decree ;  that  he  was  wrong  property,  in  order    to  make  up  an 

in  holding  that  he  was  at  liberty  to  account  of  what  is  due  on  a  mortgage, 

apply  the  principles  and  procedure  of  was    a    principle  unknown  alike    to 

Entrlish  Equity  Courts  to  mortgages  English  and    Hindu    law,  and    was 

of  land  out  of  the  jurisdiction  of  the  wholly  erroneous;   that  the  plaintiffs 

Court ;  that  the  Judge  had  omitted  to  had  by  their  own  acts  disabled  them- 

decide   whether    the    plaintiffs    were  selves  from  obtaining  the  relief  sought 

entitled  to    the  relief  in  the    plaint  for ;  that  if  the  Judge  had  power  to 

prayed  for,  without  proceeding  against  make  a  decree    which    allowed    the 

the  properties  in    respect  of   which  former  foreclosures  to  remain  undis- 

they  did  not  ask  relief,  or  abandoning  turbed,  and  which  ordered  foreclosure 

their  rights  against  the  same ;  that  it  of  the  remaining  property,  he  could 

ought  to    have  been   held  that    the  not  equitably  have  made  such  decree, 

plaintiffs  by  proceeding    against  the  except  on  the  terms  of  the  plaintiff^s 

property  mortgaged  had  lost  all  right  restoring     to     the     defendant     his 

to  proceed  under  the    covenants    of  dwelling-house    at  Qoriffa;  that  the 

the    said    mortgages    or  under    the  Court,  having  found  that  the  plaintiffs 

bond ;  that  the  Judge  was  wrong  in  had  rendered  it  impossible    for  the 

holding  that  the  principles  applicable  Court  to   take  an    account    in    the 

to  mortgages  of  mofussil  property  by  present  state  of  things,  should,  if  he 

bye'bil-uHifa  were  not  applicable  to  granted  any  relief,  have  done  so  only 

the     mortgages     of    the     mofussil  on  the  terms  of  the  plaintiffs  paying 

property  ;  that  the  whole  frame  and  the  defendant's  costs ;  and  that  at  any 

scope  of  the  suit  was  erroneous  and  rate  the  defendant  ought  not  to  have 

misconceived,  4md  ought  to  have  been  been  ordered  to    pay  the  plaintiffs* 

dismissed ;   that    if   the    Court    had  costs, 
jurisdiction  over    the   subject-matter 

of  the  suit,  and  if   any  portion  of  The  appeal  came  on  for  hearing  on 

English  law  wa^  applicable,  the  Judge  May  12th,  1873,  before  Couch,  C.J., 

.  ought  to  have  declared  that  the  former  ^^  Pontifex,  J. 
foreclosures    had  been  reopened  by 

the  sale  in  execution  of  the  Qoriffa  Mr.  Kennedy  and   Mr.  Evans  for 

house,  and  other  sales  and  proceedings,  the  appellant. 


Siun. 
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APPELLATE  CIVIL. 


Before  Mr,  Juitiee  Kemp  and  Mr,  Justice  Ponti/ex, 
1873  In  THX  MATTBB  OF  PEARY  MOHUN  GOOHO.* 

May  19 y      .       pUader^e  Feee^Unprofesnonal  Conduct — Commiteion  to  Mooktears — 

Act  XX  of  1865. 

Aj  a  pleader,  was  engaged  by  B,  who  was  acting  on  behalf  of  C,  to  defend 
certain  persons  charged  with  the  offences  of  rioting  and  of  having  caused 
grievous  hurt.  Two  of  the  accused  persons  were  relatives  of  C,  A  agreed 
with  B  that,  if  all  the  accused  were  acquitted,  his  fee  was  to  be  Rs.  500  ;  if 
the  two  who  were  the  relatives  of  C  were  acquitted,  then  he  was  to  receive 
Ss.  250 ;  but  in  the  event  of  none  of  the  accused  being  acquitted,  he  was  to 
receive  onlj  Rs.  40.  Before  the  trial  B  paid  A  tls.  475 :  this  having  come  to 
the  knowledge  of  C,  he  telegraphed,  sajing  that  the  fee  was  exorbitant,  and  A, 

Tbe  Advocate"  Oeneralj  offg.  (Mr.  closed  as  to  the  property  included  in 

Paul)  and   Mr.    Woodreffe    for    the  the    mortgage-deed  of    the    21st  of 

respondents.  February  1868.    If  the  money  is  paid 

In  addition  to  the  cases  cited  in  the  within  the  year,  the  plaintiffs  are  to 

Court  below,  the  following  were  refer-  recover  all  the  mortgaged  properties. 

red  to : — Pattabkiramier    ▼.    Venca'  And  it  is  to  be  stated  that  this  decree 

tarow  Naiken   (a)    and     Forbes    ▼.  will    be    without    prejudice    to   the 

Ameeroonissa  (b).  plaintiffs,  if  they  should  be  so  advised, 

The  Court  delivered  the  following  taking  proceedings  to  complete  the 

judgment  modifying  the  decree  of  the  foreclosure  of  the  Chittagong  property, 

lower  Court:-—  and  obtaining  possession   thereunder 

subject  to  the  decree  for   reconvey- 

Couch,  C.J.-'We  consider  that  the  ance  on  payment  as  before  mentioned, 
decree  of  the  learned  Judge  ought  to        It  appears  from  Macpherson,  J.*s 

be  modified.    The  decree  to  be  made  judgment  that  the  appellants  might,  if 

is: — There    should    be    an  account  they  had  insisted  upon  it,  have  had 

taken  by  the  Registrar  to  ascertain  the  decree  drawn  up  in   this    way, 

what  is  due  for  principal,   interest,  Macpherson,  J.,  was  willing  to  make 

and  costs  upon  the  mortgages,  and  if  such  a  decree.     Although   we  have 

the  balance  found  to  be  due  by  the  altered  the  decree,  the  mortgagees. 

Registrar  is  not  paid  within  a  year  respondents,  ought  to  have  the  costs ' 

from  the  Registrar's  making  his  report  of  this  appeal,  and  the  amount  of  such 

(the  same  time  as  in  Macpherson,  J.*s  costs  ought  to  be  added  to  the  mort- 

decree),  the  defendant  is  to  be  fore-  g&ge. 

*  Reference,  No.  28  of  1873,  by  the  Judge  of  Sylhet. 
(a)  7  B.  L.  R.,  186.  (6)  10  Moore's  L  A.,  340 ;  see  p.  350. 
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upon  being  remonstrated  with,  handed  over  Rs.  250  to  a  banker  to  be  placed  1873 

to  his  (A'b)  credit.    A  alleged  that,  out  of  Rs.  225  which  remained  with  him.        In  ths 
he  paid  Rs.  140  to  J?  as  commission,  and    that   Rs.    25    was  paid  to  his  PbaryMohun 
mohurrir.     Held  that  A  was  guilty  of  fraudulent  and  grossly  improper  conduct.        Gooho- 
He  was  suspended  from  practising  for  the  period  of  one  year. 

Per  FoNTiFEZ,  J, — ^If  a  mooktear,  paid  for  his  serrices  by  his  employer,  were 
to  receive  in  addition,  without  the  knowledge  of  his  employer,  a  percentage 
or  commission  from  the  pleader,  he  would  be  answerable,  not  only  in  the  Civil 
Court,  but  abo  in  the  Criminal  Court,  to  a  charge  of  obtaining  money  impro- 
perly from  his  employer. 

This  was  a  reference  made  by  the  District  Judge  of  Sylhet 
to  the  High  Court  recommending  that  one  Peary  Mohun 
Gooho^  a  pleader  in  the  Sylhet  Civil  Court,  should  be  suspended 
from  practice  for  one  year  under  s.  14,  Act  XX  of  1865,  for 
fraudulent  and  grossly  improper  conduct  in  the  discharge  of  his 
professional  duties. 

The  facts  of  the  case  were  as  follows :— *-There  was  a  riot  case 
instituted  in  the  Court  of  the  Deputy  Magistrate  of  Sylhet, 
in  which  two  near  relatives  of  the  Munsif  of  Cachar  were 
defendants.  The  Munsif  of  Cachar  instructed  his  brother-in- 
law^  Badha  Chowdry,  to  engage  the  services  of  a  good  vakeel 
for  the  defence  of  his  relatives.  Badha  Chowdry  accordingly 
communicated  with  Peary  Mohun  Gooho.  One  Kalikapershad 
Sheam  had  previously  been  to  Peary  Mohun  Gooho  and  had  told 
him  that  the  charge  was  one  of  rioting  under  s.  147  of  the  Penal 
Code,  and  that  there  were  no  aggravating  circumstances  con- 
nected with  the  case ;  the  pleader  first  objected  to  go  to  the 
Police  Court  on  the  ground  that .  it  was  not  etiquette  for 
pleaders  of  the  Judge's  Court  to  attend  at  the  Police  Court, 
subsequently  however  he  agreed  with  Kalikapershad  to  go  for 
Ks.  200;  the  latter  thought  this  was  too  much,  and  said  he  would 
take  time  to  consider.  When  Radha  Chowdry  came  he  informed 
the  pleader  that  the  case  was  not  one  simply  under  s.  147,  but 
there  was  also  a  charge  of  grievous  hurt  under  s.  325,  and  further 
that  a  man  was  missing..  Upon  this  Peary  Mohun  said  he 
would  not  go  for  Rs.  200,  and  according  to  his  statement  Badha 
Chowdry  said  to  him  that  he  had  some  interest  beyond  being 
the  talafikar  (agent)  in  the  case,  inasmuch  as  the  Munsif  of 
Cachar 'was  a  near  relation  of  his,  and  also  of  the  persons 
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1873 charged  before  the  Magistrate,  and  that  Radha  Chowdry  ended 

In  thr      by  Bayinor  "  whatever  you  want  I  will  ffive  you."     Thereupon 
Pkaky  Mohuh  Peary  Mohun   Gooho  agreed  to  go  for  Rs.  500,  but  it  was 

GOOHO.  . 

stipulated  that  the  whole  sum  would  only  be  given  upon  the 
acquittal  of  all  the  prisoners,  and  further  that,  if  the  Munsifs 
two  relatives  were  acquitted,  the  pleader  would  only  get  Rs.  250, 
and  there  was  a  gradation  scale  of  fees  according  to  the  number 
of  persons  acquitted ;  and  it  was  further  stipulated  that,  in  the 
event  of  none  of  the  accused  being  acquitted,  the  pleader  was 
only  to  receive  Rs.  40.  Radha  Chowdry  then  paid  to  Peary 
Mohun  Rs.  475.  Upon  the  Munsif  of  Cachar  being  informed 
of  the  large  fee  which  Peary  Mohun  had  taken,  he  telegraphed 
to  Sjlhet,  stating  that  the  fee  was  an  exorbitant  one,  and  gave 
directions  to  get  some  of  it  back.  Thereupon,  the  sheristadar 
sent  for  Peary  Mohun,  and  after  remonstrating  with  him,  he 
(Peary  Mohun)  eventually  agreed  with  considerable  reluctance 
to  return  Rs.  250  out  of  the  Rs.  475,  and  to  place  that  sum  in  the 
hands  of  a  banker  named  Ram  Lochun.  This  sum  was  placed 
to  the  credit  of  Peary  Mohun  in  the  books  of  Ram  Lochun. 
Of  the  sum  of  Rs.  225  which  remained  with  him,  Peary 
Mohun  said  that  Rs.  25  were  naid  to  his  mohurrir,  and  that 
Rs.  140  was  paid  to  Radha  Chowdry  as  his  commission,  and 
that  the  balance  remained  in  his  possession.  Radha  Chowdry 
denied  the  receipt  of  Rs.  140,  and  stated  that  the  receipt  put 
in  by  Peary  Mohun,  the  signature  on  which  was  wanting, 
having  been  torn  off,  was  not  genuine. 

The  Judge  was  of  opinion  that  the  pleader  Peary  Mohun 
Gooho  had  told  a  falsehood  in  alleging  that  he  had  paid  Rs.  140 
to  Radha  Chowdry,  and  taking  into  consideration  the  youth  of 
Peary  Mohun,  the  short  time  he  had  been  practising  as  a  vakeel, 
and  his  ignorance  of  his  duties  to  his  clients,  the  Judge  recom- 
mended that  the  pleader  be  suspended  from  practice  for  a  period 
of  one  year. 

Mr.  Ghose  for  Peary  Mohun  Gooho. — It  is  the  common 
practice  in  this  country  for  pleaders  to  give  commission  to  the 
mooktears,  and  this  practice  my  client  followed  when  he  gave 
the  Rs.  140  to  Radha  Chowdry.     [Pontipex,  J. — Whether 
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your  client  gave  or  received  the  Rs.  140,  he  was  equally  wrong? 
his  fee,  if  the  case  was  lost,  was  to  be  Rs.  40,  he  might  perhaps 
give  a  percentage  on  that  sum,  but  he  gives  percentage  on  a  fee 
which  was  never  earned.]  Whether  right  or  wrong,  the  pleaders 
give  commission,  and  they  have  publicly  asserted  that  they  do 
so  in  a  letter  written  on  their  behalf  to  the  bar  (1).     The  rate  of 


1873 

In  thb 
mattkk  op 

fSARYMOHUV 

Goouo, 


(1)  From  the  Secretary  to  the  Bar 
Library^  to  Baboo  Kishen  Kishore 
Ohose,  Senior  Government  Pleader^ 
High  Court. 

Dbar  Sib, — I  have  been  directed  by 
the  Advocate-General  to  address  you 
on  a  subject  which  the  Bar  has  lately 
had  under  consideration. 

On  the  20th  January  the  following 
resolution  was  passed  by  the  Bar: — 

^  That  the  allowance  by  members  of 
the  Bar,  to  mooktears  or  others  offering 
briefs,  of  commission  or  remuneration 
is  improper  and  improfessional.**  This 
resolution  was  communicated  to  the 
Judges  of  the  High  Court. 

On  the  7th  instant  at  a  meeting  held 
by  the  Bar  for  the  purpose  of  consider- 
ing the  question  generally  as  to  the 
mode  in  which  mooktears  are  employ- 
ed and  remunerated,  it  was  resolved 
as  follows: — 

"That  the  vakeels  of  the  High 
Courl^  be  informed  of  the  resolution 
to  which  the  advocates  have  come 
as  to  the  impropriety  of  remuner- 
flting  mooktears  by  a  commission, 
or  a  part  return  of  fees,  and  that  the 
vakeels  be  requested  to  take  the 
subject  into  consideration  with  the 
view  to  their  passing  a  like  resolu- 
tion and  conununicatiug  the  result 
to  the  Bar," 

In  forwarding  to  you,  as  the  leader 
of  the  vakeels  of  the  High  Court,  a 
copy  of  these  resolutions,  Mr.  Advo- 
cate-General trusts  that  you  may  be 
able  to  bring  this  matter  before  the 
vakeels,  with  a  view  to  our  obtaining  an 


expression  of  their  opinion  as  to  whether 
some  reforms  may  not  be  carried  out 
which  may  do  away  with  the  present 
system  of  remunerating  mooktears. 

I  ti-ust  that  you  may  be  able  to  give 
this  matter  attention,  and  that  you  will 
oblige  the  Bar  with  an  early  reply. 

Believe  me  to  be, 

Dear  Sib, 

Yours  faithfully, 

J.  D,  Bell, 
Secretary  to  the  Bar  Library, 

Calcutta,  ^ih  February  1863. 

•To  this  letter  the  following  reply 
was  received : — 

To  J.  D.  Belly  Esq.,  Secretary  to 
the  Aar  Library y  Calcutta, 

Dbab  Sib, — Press  of  business  has 
prevented  my  replying  earlier  to  your 
letter  of  the  9th  instant. 

With  regard  to  the  resolution  arrived 
at  by  the  barristers  discountenancing 
any  allowance  to  mooktears  by  way  of 
remuneration  or  commission,  on  behalf 
of  the  pleaders  of  the  Appellate  High 
Court,  as  well  as  on  my  part,  I  beg  to 
state  that  in  their  and  my  opinion 
it  is  not  expedient  or  necessary  to  adopt 
the  resolution  adverted  to. 

Neither  do  the  pleaders  concur  in  the 
animadversion  contained  in  the  reso- 
lution that  there  is  impropriety  in 
remunerating  mooktears  out  of  the 
fees  paid  by  them  to  vakeels,  inas- 
much as  such  remuneration  is  volun- 
tarily paid  to  a  mooktear  to  aid  and 
assist  the  vakeel  in  the  conduct  of  the 
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^^^        commission  varies ;  25  per  cent,  is  considered  the  proper  rate 


•  ^i^T^JJ^^oF    '^®^®-     [PoNTiPEX,  J. — Suppose  a  fee  to  be  fixed  at  Rs.  500, 

^"^g'^  ^^""*  of  which  Rs.  499  finds  its  way  back  to  the  mooktear's  pocket,  is 

that  proper  ?]     If  a  pleader  chooses  to  give  away  the  whole  of 

liis  fee,  it  cannot  be  said  he  is  acting  wrongly.     [Kemp,  J. — I 

do  not  think  that  Rs.  140  was  excessive,  but  I  do  not  say  that 


appeal  from  the  tiine  of  its  institntion 
to  the  hearing,  during  which  interval 
the  mooktear  has  many  important 
duties  to  perform  in  connection  with 
the  case,  which  otherwise  would 
devolve  on  the  pleader  to  execute,  and 
the  latter  is  thereby  saved  much  detail 
and  trouble,  and  has  therefore  little 
more  to  do  than  to  act  as  an  advocate 
at  the  trial. 

An  intelligent  and  laborious  mooktear 
is  of  the  greatest  service  to  a  pleader, 
who  is  only  too  happy  to  obtain  his 
assistance ;  occupied  as  the  pleader  is 
thioughout  the  day  in  oral  argumen^ 
in  Court,  and  being  invariably  deprived 
of  the  personal  presence  and  assistance 
of  his  client,  he  can  only  look  for  aid  to 
the  mooktear,  w])o  has  the  confidence 
of  the  principal,  and  is  the  medium 
between  the  client  and  vakeel. 

Referring  also  to  s.  7  of  Act  I  of 
1846,  wherein  it  is  provided: — 

'*  That  parties  employing  authorized 
pleaders  in  the  said  Courts  shall  be 
at  liberty  to  settle  with  them  by  pri- 
vate agreement  the  remuneration  to 
be  paid  for  their  professional  services, 
and  that  it  shall  not  be  necessary  to 
specify  such  agreement  in  the 
vakalutnama^"  and  also  to  s.  8 : — 
**  And  it  is  hereby  enacted  that 
private  agreements  between  parties 
and  their  pleaders  respecting  the 
remuneration  to  be  paid  for  profes- 
sional services  shall  not  be  enforced 
otherwise  than  by  a  regular  suit,"  it 
appears  to  the  pleaders  and  myself 
that  we  in  nowise  contravene  the  law 


or  act  improperly  by  making  our  own 
arrangements  for  fees  at  ojir  own  will 
and  discretion  ;  and  the  system  com- 
plained of  by  the  Bar  being  one  long 
established  and  perfectly  understood 
both  by  the  clients  and  pleaders,  we 
see  no  reason  to  make  any  alteration 
in  our  practice,  and  therefore  regret 
we  cannot  concur  in  carrying  out  the 
resolution  suggested  by  the  Bar. 

I  wish  also  to  add  one  remark  as  to 
the  extent  of  the  power  and  authority 
of  mooktears,  with  which  fact  perhaps 
you  may  not  be  acquainted.  Nearly 
every  suitor  in  the  mofussil  has  his 
specially  constituted  mooktear  in  the 
Court  to  whom  instructions  are  given 
to  retain  particular  pleaders  or 
barristers.  It  is  very  rarely  the  case 
that  a  mooktear  appoints  a  pleader 
without  the  sanction  of  his  principal, 
so  that  the  mooktear  having  little  or 
nothing  to  do  with  the  selection  of  the 
vakeel,  afler  the  latter  has  been 
appointed,  really  acts  as  his  subordinate 
in  supplying  the  necessary  information 
to  qualify  the  vakeel  to  argue  the  case 
at  the  hearing. 

Believe  me  to  be, 
Dear  Sib, 

Yours  faithfully, 

KiSHEM    KiSHOBB   GhOSB, 

Senior  Government  Pleader^ 

for  self  and  other  Pleaders. 

Af^  ELL  ATE  High  Coubt, 
Dated  the  19M  February  1863. 
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the  principle  is  right]     [Mr.  Woodroffe,  as  amicus  curios, — The        is?^ 
Hicrh  Court  of  the  North- West  Provinces  have  come  to  the       ^^  ™" 
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conclusion  that  it  is  not  desirable  that  commission  should  be  given  Pkart  Moudn 

GoOBO« 

to  law  agents^  and  have  isstied  an  order  to  that  effect].  There 
is  no  law  against  a  large  fee.  [Pontifex^  J. — ^Whether  the  . 
fee  is  proper  or  not  is  a  question  of  degree ;  in  every  Court  the 
Judge  can  interfere  in  an  unconscionable  bargain.  The  question 
comes  to  this^  can  a  pleader  agree  with  a  law  agent  to  take  a  large 
fee  in  order  that  the  latter  may  receive  a  large  commission  ?] 
If  it  was  a  case  of  specific  performance^  a  Court  of  Equity 
might  interfere.  The  parties  can  make  their  own  contracts. 
If  the  pleader  was  guilty  of  fraud,  then  this  Court  will  interfere. 

Baboo  Jugadanund  Mookerjee  for  the  Judge  of  Sylhet. — A 
pleader  may  fix  upon  a  large  sum  as  his  fee,  but  it  is  not  proper 
that  he  should  agree  to  give  a  portion  of  the  sum  fixed  upon  to 
a  third  party ;  this  was  done  here.  Badha  Chowdry  was  not  a 
mooktear  of  the  Sylhet  Court. 

Mr.  Gkose  iij^  reply. — There  is  no  distinction  between  a  man 
who  brings  a  brief  to  a  pleader,  and  a  mooktear. 

Kehp,  J. — In  this  case  a  pleader  of  the  Sylhel  Civil  Court, 
Peary  Mohun  Gooho,  was  charged  before  the  Judge,  under 
8.  16,  Act  XX  of  1865,  with  fraudulent  and  grossly 
improper  XK>nduct  in  the  discharge  of  his  professional  duties. 
The  history  of  the  case  is  as  follows : — There  was  a  riot  case 
instituted  in  the  Court  of  the  Deputy  Magistrate  of  Sylhet,  in 
which  two  near  relations  of  the  Munsif  of  Cachar  were  defend- 
ants. The  Munsif  appears  to  have  instructed  the  witness 
Radha  Chowdry,  his  brother-in-law,  to  retain  the  services  of  a 
good  vakeel  for  the  purpose  of  defending  his  relatives,  in  the 
case  before  the  Deputy  Magistrate.  The  accused  pleader  admits 
•  in  his  answer  that  overtures  were  made  to  him  in  the  first 
instance,  not  by  Kadha  Chowdry,  but  by  one  Ealikapershad 
Sheam,  who  appears  to  have  told  the  pleader  that  the  Charge  was  ^ 

one  of  rioting  under  s.   147  of  the  Penal  Code,  and  that  there 
were  no  aggravating  circumstances  connected  with  the  case.    The 

41 
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1873       pleader  at  firet  objected  to  attend  the  Deputy  Magistrate's  Conrt 
In  THE      on  the  ground  that  it  was   not  etiquette  for  pleaders  of  the 
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Pbart  Mohuh  Judge's  Court  to  attend  the  Fauzdari  Courts  but  he  appears 
subsequently  to  have  agreed  to  go  for  Bs.  200.  This  sum 
even  was  considered  too  much  by  Kalikapershad,  for  he  said  he 
would  take  time  to  consider.  Subsequently,  the  brother-in-law 
of  the  Munsif,  Badha  Chowdry,  appears  to  have  come  to  the 
pleader ;  all  this  we  gather  from  the  pleader's  own  statement. 
He  was  then  informed  that  the  case  was  not  one  under 
s.  147,  but  that  there  was  also  a  charge  under  s.  325  of 
grievous  hurt,  and  further  that  a  man  was  missing.  Upon  this 
Peary  Mohun  said  that  he  would  not  go  for  Rs.  200  in  s 
case  of  this  description.  Badha  Chowdry  then  appears  to 
have  informed  Peary  Mohun  that  he  had  some  interest  in  the  case 
beyond  being  the  talqfikar  in  the  case,  inasmuch  as  the  Munsif 
of  Cachar  was  a  near  relation  of  his  and  of  the  defendants. 
The  pleader  was  also  told  that  another  vakeel  Doolul  Baboo 
did  not  like  to  take  a  fee  from  the  Cachar  Munsif,  and  there- 
fore that  he  would  not  conduct  the  case.  Peary  Mohun  then 
states  that  Badha  Chowdry  said  ^*  whatever  you  want  I  will 
give  you.***  He  then  agreed  to  go  to  the  Fauzdari  Conrt  for 
Bs.  500.  It  was  then  stipulated  that  he  would  get  the 
whole  sum  if  all  the  prisoners  were  acquitted ;  that  if  only  the 
Munsifs  two  relations  were  acquitted,  he  would  get  Bs.  250,  and 
there  was  also  a  gradation  scale  of  fees  according  to  the  number 
of  defendants  acquitted ;  and  it  was  further  stipulated  that,  in 
the  event  of  none  of  them  being  acquitted,  he  was  only  to  receive 
a  fee  of  Bs.  40.  Now  it  is  very  clear  that,  if  this  had  been 
a  straightforward  transaction  on  the  part  of  the  pleader, 
looking  to  the  conditions  and  terms  on  which  he  was  to  be 
rewarded  for  his  exertions,  this  large  sum  of  Bs.  ^SOO  would 
have  been  placed  in  the  hands  of  a .  third  party  to  await  the 
result  of  his  conduct  of  the  suit,  but  it  is  admitted  that  he 
took  the  whole  sum,  or  Bs.  25  short  of  Bs.  500,  Bs.  475, 
from  Badha  Chowdry.  Subsequently,  the  Munsif,  on  being 
informed  of  the  large  fee  that  had  been  taken  by  the  pleader, 
despatched  a  telegram  to  Sylhet,  saying  that  it  was  a  most 
exorbitant  and  unheard-of  fee,  and  giving  directions  to  get  back 
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some  of  the  money.    It  then  appears  that  the  sheristadar  sent        1878 
for  tbe  pleader  and  told  him  that  he  was  a  youncr  hand,  and  that      i^  the 
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if  he  drove  such  hard  bargains  with  his  clients  at  the  outset  of  PbartMohus 
his  career,  he  would  get  a  l)itd'  name,  and  would  do  himself  more 
harm  than  good,  and  eventual Ij,  after  considerable  reluctance, 
Peary  Mohim,  having  consulted  a  friend  as  to  whether  the 
banker  Bam  Lochun  was  a  trustworthy  man  or  not,  agreed  to 
disgorge  Bs.  250  out  of  the  Bs.  475,  which  he  had  taken 
from  the  Munsifs  brother-in-law.  This  sum  of  Bs.  250 
remained  at  the  credit  of  Peary  Mohun  Gooho  in  the  accounts 
of  Bam  Lochun.  There  therefore  remained  still  in  the  hands 
of  the  pleader  Bs.  225;  he  says  that  of  this  sum  Bs.  25 
were  paid  to  his  mohurrir,  and  that  Bs.  140  were  paid  to 
the  brother-in-law  of  the  Munsif  as  his  commission,  and  that 
the  balance  was  kept  by  him.  The  brother-in-law  of  the 
Munsif  distinctly  denies  the  receipt  of  the  Bs.  140,  and 
he  also  states  that  the  receipt  which  has  been  put  in  by  the 
pleader,  the  signature  on  which  is  wanting,  having  been  torn 
out  from  the  body  of  that  receipt,  is  not  genuine.  The  Judge, 
after  carefully  considering  the  evidence,  is  of  opinion  that  the 
pleader  Peary  Mohun  Gooho  has  told  a  falsehood  fa  alleging 
that  he  paid  Bs.  140  to  the  brother-in-law  of  the  Munsif,  and 
taking  into  consideration  the  youth  of  Peary  Mohun  Gooho^ 
the  sh5rt.time  he  has  been  practising  as  a  vakeel,  and  his  igno- 
rance of  his  duties  to  his  clients,  he  has  recommended  that  the 
pleader  be  suspended  from  pracfice  for  a  period  of  one  year. 

We  think  that  we  cannot  say  that  the  Judge  has  come  to  a 
wrong  conclusion  on  the  evidence  in  respect  of  this  receipt,  but 
beyond  that,  even  supposing  there  was  a  doubt  as  to  whether  this 
receipt  was  ever  executed  by  the  brother-in-law  of  the  Munsif, 
and  as  to  whether  the  money  really  passed,  we  think  there  are 
other  circumstances  in  the  case  which  disclose  on  the  part  of  the 
pleader  conduct  of  a  fraudulent  and  grossly  improper  character. 
It  is  clear  from  his  own  admission  that  he  had  not  earned  the 
money  when  he  induced  the  brother-in-law  of  the  Munsif,  on 
the  understanding  of  receiving  a  very  large  portion  of  the  fee 
in  the  shape  of  commission,  to  make  over  to  him  the  whole  sum 
before  he  had  taken  any  action  whatever  in  the  case.     It  was 
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^^3       only  the  remonstrances  of  the  sheristadar,  and  the  action  of  the 

viAm^or   Munsif,  a  Government  officer,  in  the  matter^  which  induced  the 

^*^?^^^""*  pleader  to  give  up  any  portion  of  the  sum  which  he  had  taken 

from  the   Munsif's  brother-inJaw,  and  even  in  giving  up  the 

larger  portion  of  the  fee,  he  took  very  good  care,  as  far  he 

possibly  could,  that  that  sum  should  not  remain  in  the  hands  of 

« 

any  person  connected  with  the  Munsif,  but  should  be  placed 
at  his  credit  in  deposit  with  a  third  party.  If  the  man  Radha 
Chowdry  had  been  a  mooktear  of  the  Court,  even  then  looking 
to  the  nature  of  the  case,  and  the  position  of  the  pleader  in  the 
Zilla  Court,  we  should  consider  the  fee  a  very  exorbitant  one, 
and  the  commission  of  the  mooktear  very  unusual,  still  we 
should  not  have  looked  upon  the  offence  committed  as  one  of  so 
serious  a  nature  as  we  think  it  is.  But  when  the  party  was  not 
a  mooktear  of  the  Court,  but  a  relation  of  the  party,  at  whose 
expense  the  services  of  the  pleader  were  to  be  retained,  we 

.  think  that  the  conduct  of  the  pleader  in  this  case  in  inducing 
the  Munsifs  relation  to  borrow  money,  for  he  was  obliged  to 
borrew  money  to  meet  the  exorbitant  fee  of  the  pleader,  well 
knowing  thai  he  was  not  a  mooktear  of  the  Court,  that  he  was 
a  reliltion  of  the  Munsif,  and  that  the  inducenaent  he  held  out 
to  him  to  join  in  this  exorbitant  demand  upon  the  Munsif, 
was  that  he  would  get  the  large  sum  of  Rs.  140  out  of  the  amount 
which  would  be  so  taken  from  the  Munsif,  is  highly  reprehen- 

.  siUe.  We  confirm  the  order  of  the  Judge,  and  suspend  the 
pleader'  Peary  Mohun  Gooho  for  a  period  of  one  year,  to  count 
from  the  date  on  which  the  Judge's  order  was  passed. 

PoNTiFEx,  J. — I  am  of  the  same  opinion.  In  this  case  it 
seems  to  me  from  the  whole  conduct  of  the  suspended  pleader, 
if  not  for  the  reasons  mentioned  by  the  Judge,  that  it  would  be 
undesirable  to  interfere  with  the  sentence  of  one  year's  suspension 
passed  upon  the  pleader  by  the  District  Judge.  If  in  these  cases 
the  mooktear  is  paid  for  his  service  by  his  employer,  and  in 
,  addition  receive,  without  the  knowledge  of  his  employer,  a  percent* 
age  or  commission  from  the  pleader,  it  seems  to  me  that  the 
mooktear  might  be  answerable,  not  only  in  the  Civil  Court,  but 
also  in  the  Criminal  Court,  on  the  action  of  his  employer,  to  a 
charge  of  obtaining  money  from  him  imt)roper]y. 
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BABOO    QUNNESH   DUTT    SINGH    (Plaihtiff)   r.   MUGNEERAM       ^.  0.» 

CHOWDHftY  AHD  OTHERS  (Dbfendartb).  j^i   25 


[On  appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal] 

Malicious  Prosecution — Libel — Witnesses"  Privilege — Evidence — 

Onus  Ptohandi, 

r 

Witnesses  cannot  be  sued  for  damages  in  respect  of  evidence  given  bj  them 
in  a  judicial  proceeding.  If  their  evidence  be  false,  they  should  be  proceeded 
against  by  an  indictment  for  perjury. 

In  an  action  for  damages  for  a  malidous  prosecution,  it  is  not  sufficient  to 
prove  merely  the  dismissal  of  the  charge.  It  must  be  proved  that  the  prose- 
cution was  without  reasonable  and  probable  cause. 

This  was  an  appeal  from  a  decision  of  the  High  Court 
(Bayley  and  Pundit,  J  J.)  of  the  7th  March  1866  (1),  reversing 
a  decree  of  the  Principal  Sudder  Ameen  of  TirhoQt  of  the  ^4th 
June  1865. 

The  suit  was  brought  by  the  plaintiff,  who  was  a  near 
relative  of  the  Baja  of  Durbungah,  against  three  landholders 
in  the  dist^ct  and  two  of  their  servants,  to  recover  daiAagea  for 
defamatioD  of  character* 

Disputes  had  for  some  time  been  going  on  between  the  Chow- 
dhrys  (defendants)  and  the  plaintiff.  An  affray  took  place 
between  a  tenant  of  the  plaintiff  and  the  Chowdhrys,  and  one 
of  the  latter,  Kirtee  Narain  Chowdhry,  was  killed.  On  the  8th 
December  1863,  the  respondent  Mugneeram  Chowdhry  appeared 
before  th^r  Assistant  Magistrate  at  Durbubgah,  and  stated,  inter 
alia,  that;  the  deceased  and  the  respondent  Seetaram  Cbowdhry 
had  on  the  6th  December  accompanied  two  peons  of  the  Court  of 
the  Principal  Sudder  Ameen,  who  had  come  to  attach  the  crops 
on  the  ground  in  dispute ;  and  that  on  their  arrival  there  they 

*  Present:— Ihb  Right  Hon'blb  Sib  Jambs  W,  Colyilb,  Sib  M.  E.  Smith, 
Sib  R.  p.  Collibb,  and  Sib  Lawbence  Pbbl. 

(1)'^  W.  R.,  184. 
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^^^  found  the  crops  cut,  and  the  appellant  there  with  armed  men, 
G^^B^H  '^^^^  h®  ord^ed  to  attack  the  deponent  party,  which  was  done, 
DuTT  SiNOH  and  Kirtee  Chowdhry  kilkd.  On  this  information,  the  Magis- 
MuGNKKRAM  tnitc,  on  thc  same  day,  ordered  the  arrest  of  the  appellant  and 
his  Boni  together  with  others  charged  by  Mugneeram,  and  on 
the  following  day  at  noon,  the  appellant  appeared  and  surren- 
dered himself  to  the  Magistrate.  He  was  kept  in  arrest,  and 
afterwards  sent  forward  in  arrest  to  Durbungah,  and  on  the 
following  day,  the  9th  of  December,  enlarged  on  entering  into 
Ills  own  recognizance  and  giving  security,  but  he  was  obliged 
to  attend  the  Magistrate's  Court  from  day  to  day  till  the  con- 
clusion of  the  inquiry  as  against  him.  On  the  14th  of  Decem- 
ber, Bhugwant  Chowdhry,  one  of  the  respondents,  gave  his 
deposition  before  the  Magistrate,  in  which  he  stated  that  he  had 
gone  on  the  6th  to  the  scene  of  the  affray,  and  there  found  the 
^  corpse  of  Kirtee  and  ceriain  wounded  persons,  and  had  been 
told  that  the  attack  had  been  made  by  the  men  belonging  to  the 
appellant  and  his  son.  He  had,  in  his  information  given  on  the 
6th,  when  he  appeared,  not  as  a  mere  informant,  but  as  a  com- 
plainant along  with  the  other  Chowdhrys  respondents,  charged 
the  appellant  with  the  murder  of  the  deceased  Eartee.  The 
other  respondent  Chowdhrys  also  gave  their  depositions  against 
the  appellant.  On  the  14th  of  December,  the  Magistrate  also 
examined  the  Court  peons,  Keramut  Khan  and  Deedar  Buz, 
who  said  they  had  gone  to  attach  the  grain  on  the  lands  in  dis- 
pute. They  spoke  to  an  affray  having  taken  place,  but  fUd  not 
depose  to  recognizing  the  appellant  as  being  present  tnere, 
or  his  son.  On  the  29th  of  December  1863,  the  Magistrate, 
having  heard  all  the  evidence  for  the  prosecution,  dismissed  the 
case  as  against  the  appellant  and  his  son,  but  committed  Sookhun 
Lall  Thakoor,  the  appellant's  tenant,  and  others,  to  the  Sessions. 
On  the  2nd  of  January  1864,  the  Magistrate  made  a  further 
order,  in  which  he  said  that  the  evidence  offered  had  failed  to 
show  that  the  appellant  was  present,  but  fined  him  Rs.  500  on  a 
wholly  different  ground,  vzr.,  under  the  provisions  of  s.  154  of 
the  Indian  Penal  Code,  for  not  giving  timely  information  of, 
and  exerting  himself  to  prevent,  an  apprehended  affray.  Of 
the  parties  committed  to  the  Sessions,  all  were  acqu^ted  except 
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one^  Sheikh  Lallun^  who  was  convicted  and  sentenced  to  four        1872 
years'  imprisonment  on  the  22nd  March  1864.     On  the  31st  of      Baboo 

^  *^  ^  GUNNKSH 

August,  the  respondent  Seetaram  Chowdhry  presented  a  peti-  Dutt  Singh 

Vm 

tion  to  the  High  Court,  in  which  he  repeated  all  the  saiiie  accu-  MnoNSBRAu 
sations  against  the  appellant,  and  charged  him  with  "having 
given  orders  for  the  attack  on  Kirtee  Chowdhry,  and  complained 
of  the  irregularity  of  the  proceedings  of  the  Magistrate  and 
Judge,  and  asked  that  the  High  Court  should,  under  its  powers 
of  supervision,,  direct  the  Judge  to  proceed  with  the  case,  after 
ordering  the  Magistrate  to  commit  the  defendants  to  his  Court. 
On  the  21st  of  November  1864,  the  High  Court  called  on 
the  Judge  for  an  explanation  which  was  given  by  the  Judge  on 
the  16th  December  1864,  and  on  receipt  of  it  the  High  Court 
declined  to  interfere.  In  the  explanation  submitted  by  the 
Judge,  the  following  passage  occurred : — *^  The  Assistant  Magis- 
trate, who  committed  several  persons  on  charges  of  riot,  &c., 
spoilt  the  case  by  sending  in  two  sets  of  witnesses  for  the  prose- 
cution, who  contradicted  each  other." 

The  appellant,  having  been  required  to  give  bail  and  enter 
into  recognizances,  on  'the  29th  of  September  1864,  filed  his 
plaint  in  the  Court  of  the  Principal  Sudder  Ameen  of  Zilla 
Tirhoot  against  the  respondents,  together  with  two  ottier  defend- 
ants,^ to  recover  damages  for  the  defamation  of  his  character, 
on  the  ground  that  the  charges  made  against  him  were  false 
and  malicious. 

The  ^respondents  Gouree  Dutt  Chowdhry,  Ajmut  Roy,  and 
Bhugwant  Narain  Chowdhry,  put  in  their  written  statements. 
The  two  first  named  asserted  that  they  had  nothing  to  do  with 
the  case,  further  than  having  been  called  as  witnesses,  and 
were  not  liable  to  the  plaintiff's  claim,  and  the  last  submitted  that 
the  mere  fact  of  his  having  been  the  person  to  give  information 
did  not  make  him  liable.  None  of  these  three  at  all  repeated  or 
attempted  to  justify  the  imputation  made  against  the  appellant. 

On  the  2nd  of  March,  the  respondents  Mugneeram  and 
Seetaram^Chowdhry  put  in  their  written  statements  in  which  they 
justified  the  imputation  to  the  fullest  extent,  and  maintained 
that  the  appellant  was  guilty  of  the  charge,  and  that  it  was  well 
proved  before  the  Magistrate ; — 
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1W2 On  14th  March  1865,  the  following  issues  were  settled : — 

Baboo  «  |,    jg  there  waj  proof  of  the  existence  of  any  enmity  between  the 

Dim  SnroH  litigant  parties  preTious  to  the  commencement  of  the  criminal  proseoo- 
MuoifBBRAK  tion?    If  It  be  in  the  affirmative,  then,  whether  or  not  the  charge  of 
HowDHBY.  ^QnjpijojUy  in  the  wilful  murder  of  Kirtee  Chowdhry,  deceased,  pre- 
ferred against  the  plaintiff  by  the  defendants  of  the  first  party,  simplj 
originated  from  motives  of  humiliating  the  plaintiff,  and  was  therefore 
entirely  groundless  ;  and  if  the  charge  did  emanate  from  such  malicious 

motives,  then,  how  far  has  the  plaintiff  been  disgraced  by  it ;  to  what 

» 

damages  can  he  be  entitled  for  it ;  and  against  which  of  the  defendants 
can  such  damages  be  adjudged  ? 

"2.  Whether  the  allegations  of  the  defendants  Nos.  1  and  5  of 
the  first  party  as  to  the  truthfulness  of  the  charge  of  complicity  pre- 
ferred by  them  against  tha  plaintiff,  and  to  his  having  suistained  no  loss 
of  honor  by  his  attendance  before  the  Magistrate  on  bail,  is  true  or  not  ? 

"3.  Is  the  statement  of  the  remaining  defendants  of  the  first 
and  second  parties,  regarding  an  absence  of  all  connection  on  their  part 
with  the  criminal  case  in  question,  fit  to  be  admitted  by  the  Court?'' 

The  plaintiff  examined  four  witnesses,  viz,^  Amarut  Ali 
who  deposed  to  the  effect  that  he  was  a  servant  of  the  plaintiff 
and  in  constant  attendance  on  him ;  that  bad  feeling  had  existed 
between  his  master  and  the  Chowdhrys  in  consequence  of  their 
unsuccessful  attempts  to  obtain  land ;  and  that  an  affray  took 
place  \)etween  Sookhun  Thakoor  and  the  defendants,  when 
Kirtee  Chowdhry  lost  his  life,  of  which  the  defendants  took 
advantage,  and  charged  the  plaintiff  with  murder.  He  spoke  to 
the  plaintiff^s  being  arrested  and  kept  in  custody  and  then  bailed. 

The  second  Nisheeb  Nusser  deposed  that  Ram  Dutt  Chowdhry 
conducted  the  criminal  case  against  the  plaintiff,  and  that  Gouree 
Dutt  and  Ajmut  Roy  were  his  servants. 

l?he  third  Sunker  Dutt  Jha,  one  of  the  plaintiff's  managers, 
deposed  to  the  same  effect  as  the  first  witness. 

The  fourth  witness  Buhrea  Doss  deposed  to  Ram  Dutt 
Chowdhry  having  managed  the  case. 

Evidence  as  to  the  plaintiff's  character  was  also  given. 

The  defendants  did  not  offer  their  own  evidence,  or  call  any  wit- 
ness, to  prove  that  the  plaintiff  had  been  present  at  the  affray,  or 
had  given  orders  to  attack,  or  that  he  had  been  in  any  degree 
connected  with  it. 
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On  the  24th  of  June  1865,  the  Principal  Sudder  Ameen  gave  i872 
his  decree  in  the  case,  awarding  the  appellant  as  damages  20,000  Baboo 
rupees  with  costs  to  be  paid  by  the  pespondents,  and  dismissed  I>utt  Sinoh 

Vm 

the  suit  as  against  the  defendants  Bam  Dutt  Chowdhry  and  Muonsbram 
Nund  Coomar  Chowdhry.  • 

He  held  on  the  first  issue  that  it  was  proved  by  the  evidence 
that  the  plaintiff*  and  defendants  had  been  at  variance  before 
the  death  of  Kirtee  Narain  Chowdhry,  and  that  the  plaintiff 
having  been  successful  in  the  litigation  which  arose  as  to  the 
digging  of  a  tank,  and  the  alleged  rent-free  lands,  it  had 
'^  engendered  feelings^  of  enmity  and  spite  in  the  minds  of  the 
defendants."  On  the  second  issue  he  held  that  it  appeared 
from  the  evidence  generally  that  "  the  charge  against  the 
plaintiff  was  wlioUy  groundless,  and  was  preferred  by  them  solely 
from  motives  of  enmity,  and  for  the  satisfaction  of  a  grudge." 
On  the  third  issue  he  held  that  the  plaintiff*  was  a  person  of  high 
rank  and  dignity,  and  was  -much  humiliated  and  degraded  by 
Ids  arrest,  and  being  put  to  bail,  but  that  having  regard  to  all 
the  circumstances,  20,000  rupees  damages  would  meet  the  justice 
of  the  case. 

On  the  7th  March  1866,  the  High  Court  on  appeal  reversed 
the  decree  of  the  lower  Court,  and  dismissed  the  plaintiff's  suit 
with  costs  (1).  The  grounds  on  which  the  judgment  of  the 
Court  proceeded  were  that,  as  to  the  appellant  Bhugwant,  he  was 
merely  an  informant  at  the  Police  office  at  the  request  of  the 
wounded  men,  and  had  said  nothing  of  his  own  knowledge,  and 
was  not  therefore  liable  to  damages,  and  as  to  the  other  appel- 
lants, the  Court  doubted  whether  they  also  could  properly 
be  called  prosecutors,  or  anything  more  than  informants  to  the 
Police,  over  whose  action  they  had  no  power  of  control. 
Without  however  deciding  this  latter  point,  the  Court 
held  that  the  plaintiff*  had  failed  to  make  a  case  against  tfiem, 
even,  supposing  them  to  be  prosecutors,  inasmuch  as  he  was 
bound  to  prove  the  innocence  of  the  charge  made,  and  had  given 
no  proof  of  it  except  "  the  order  of  the  Magistrate  by  which  he 
released  the  plaintiff  for  want  of  proof,"  which,  in  the  opinion  of 

(1)  5  W.  R.,  184. 
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'872        the  Court,  did  not  prove  the  appellant's  innocence,  but  only  that 

Gtonmh     ^®  ^*®  ^^^  proved  to  be  guilty ;  and,  further,  that  even  if  such 

DuTT  SiKQH  release  did  make  for  the  plaintiff  a  primd  facie  case  of  inno« 

MuoNBBRAM  ceucc,  it  was  not  binding  on  the  Civil  Court,  or  on  the  defend- 

ants,  who  were  at  liberty  to  plead  and  prove  that    the  charges 

against  the  plaintiff  were  well-founded,  and  that  the  defendants 

had  so  done,    and  the  plaintiff  had  not  produced  any  proof  to 

rebut  the  defendants'  evidence   of  his   guilt     The  judgment 

concluded  in  these  terms : — 

*^  Now,  eveo  if  we  be  inclined  to  hold  that  tbe  plaintiff  and  his  son 
were  not  present  as  deposed  to  by  these  appellants,  we  are  quite  satisfied 
that  the  quarrel  arose  out  of  a  claim  to  rents  made  by   the   plaintiff 
regarding  certain  lands  alleged  to  be  purchased  by  Mugneeram  and 
others,  which  they  asserted  were  lakhiraj,   and   that  the  lease   of  the 
village  in  which  these  landa  were  situated  to  the  plaintiff's  servant  was 
a  nominal  transaction  by  the  plaintiff  while  he  kept  himself  in  the  back- 
ground.    We  are  not  in  a  position  to  say  that  it  was  not  the  plaintiff 
who  caused  certain  persons  to  go  to  the  place  of  the  riot ;  and  that  when 
by  these  acts  the  affray  took  place,  tbe  plaintiff  was  legally  as  well  as 
morally  responsible  for  those  acts  which  led  to  the  murder  of  the  brother 
of  Mugnee,  and  the  wounding  of  several  others.  We  admit  the  plaintiff 
had  a  remedy  against  these  acts  by  prosecuting  them  for   perjury  in 
stating  from  motives  of  enmity  and  malice  that  he  and  his  son  were 
present,   when  they  were  not  present  at  all,  but  he  did  not  do  this. 
Under  all  these  circumstances  we  think  a  decree  for  any  damages  to  tbe 
plaintiff  is  not  proper,  and  we  accordingly  reverse  the  decision  of  tbe 
lower  Court,  and  dismiss  with  costs  the  plaintiff's  case,  and  decree  this 
appeal  with  aircosts." 

From  that  decree  the  plaintiff  appealed  to  Her  Majesty  in 
Council. 

Mr.  Doyne  for  the  appellant. — The  High  Court  were  wholly 
.  wroD^  on  the  evidence  as  to  Bhugwant  being  a  mere  informant 

put  in  motion  by  the  others ;  for  it  is  clear  on  the  evidence  that 
the  Chowdhry  respondents  were  a  joint  family,  having  the  same 
interest  in  the  subject  of  the  suit,  and  at  all  times  acting  in 
concert,  and  all  fully  possessed  of  the  actual  facts  of  the  whole 
case.  Besides  this,  it  is  clear  that  Bhugwant  was  not  a  mere 
informant,  but  a  prime  mover,  and  joined  with  the  other  members 
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of  his  joint  family  as  complainant,  and  that,  if  the  charge        I872 
against  the  appellant  were  untrue,  it  was  so  to  Bhugwant^s  know-     q^^ 
ledge.     The  doubt  thrown  out  as  to  the  other  appellants  to  the  D"""  Sihok 
High  Court  being  more  than  informants  is  opposed  to  the  whole  Muombbrax 

.  t  1  /»  1  T»i  .    #.  Chowdhry. 

evidence,  as  they  appear  first  to  nave  sent  Bhugwant  to  inform, 
and  afterwards  to  have  conducted  the  prosecution,  and  the 
defendant  Seetaram  had,  after  the  discharge  of  the  appellants, 
repeated  the  slanders  against  the  appellant  in  a  petition  to  the 
High  Court.  The  order  of  the  Magistrate  releasing  the 
appellant  is  not  of  the  doubtful  character  apparently  imputed  to 
it  by  the  Division  Bench,  but  is  as  express  as  such  orders  usually 
are.  It  may  be  admitted  that  it  was  open  to  the  defendants  to 
have  pleaded  and  proved  that  he  was  guilty  of  the  death  of 
Kirtee  Narain,  and  that  the  Civil  Court  was  not  in  anywise 
concluded  by  the  order  of  the  Magistrate,  if  such  an  allegation  had  * 
been  made  by  the  defendants,  and  proved  to  the  satisfaction  of 
the  Court ;  but  it  is  wholly  erroneous  to  say  that  the  defendants 
generally  did  so  plead,  inasmuch  as  only  two  of  them,  Mugnee- 
ram  and  Seetaram,  ventured  to  repeat  the  charge  against  the 
plaintiff  (appellant)  iu  this  suit,  and  no  evidence  whatever  was 
offered  by  any  of  the  defendants  to  justify  such  a  charge.  Under 
this  state  of  facts,  there  was  no  evidence  to  rebut,  and  on  the 
whole  record  it  appears  that  there  never  was  any  bon&Jide  ground 
for  making  so  grave  and  unfounded  a  charge  against  the  plaintiff. 
It  is  also  to  be  observed  that  there  is  no  evidence  whatever  to 
show  that  the  lease  to  Sookhun  was  nominal,  or  that  the  appellant 
was  the  real  though  secret  mover  in  the  affray,  and  that  the 
whole  evidence  points  to  the  affray  having  been  brought  about  by 
the  lawless  conduct  of  the  Chowdhry  respondents.  It  cannot  be 
contended  that  the  charges  made  by  the  respondents  against  the 
appellant  were  privileged,  and  the  respondents  were  clearly 
bound  to  show  the  truth  of  them,  on  pain,  in  default  of  so  doing,  of 
having  a  decree  given  against  them  for  damages.  But  even 
supposing  the  charges  to  be  primA  facie  privileged,  they  are  taken 
out  of  the  privilege  by  their  manifest  malice  and  falsehood. 
Independently  however  of  the  other  evidence  in  the  case, 
the  order  of  the  Magistrate  discharging  the  appellant,  when 
combined  with   the  fact  that    no    further  criminal  proceedings 
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>^72       were  taken  against  him,  was,  supposing  the  privileged  character 

GuimraB     ^^  ^^^  charges,  sufficient  primd  facie  proof  of  the    appellant's 

Dorr  SufoH  innocence  and  the  respondent's  malice  to  have  shifted  on  them 

MuoNBBRAM  thc  burthfu  of  proving  the  truth  or  bona  fides  of  the  said  charges, 

which  they  have  not  even  attempted  to  do. 

The  respondents  did  not  appear. 

Their  Lordships  delivered  the  following  judgment: — 

The  material  facts  in  this  case  may  be  very  shortly  stated. 

It  would  appear  that  an  affray  took  place  between    the  parti- 
sans of  the   Chowdhrys,  who  were  the  defendants  in  the  suit 
below,  and  of  Baboo    Ounnesh     Dutt    Singh,  who   was     the 
plaintiff  in  the  suit  below.     The    cause  of  the  affray  and  the 
circumstances  attending  it  are  involved  in  some  obscurity,  but 
their  Lordships  think  it  sufficiently  appears  that  it  originated  in 
'         some  attempt  on  the  part  of  the  partisans  of  the  Chowdhrys  to 
assert  some  real  or  pretended  right  which  was  resisted  by  the 
partisans  of  the  Baboo  Ounneah  Dutt  Singh,  and  that  in  the 
course  of  that  affiray  one  of  the  Chowdhrys  was  killed,  and  some 
were  wounded.     It  would  appear  that  some  of  the  Chowdhrys 
who  were   defendants  in   the  suit   below  preferred  a    charge 
against  Gunnesh  Dutt  Singh  of  having  been  accessory  to  this 
murder  by  inciting  his  partisans  to  violence,  and  Gunnesh  Dutt 
Singh  was  brought  before  the  Magistrate,  who,  however,  upon 
hearing  the  case,  dismissed  it  as  against  hiip  for  want  of  proof, 
and    declined  to    commit  him  for  trial.     Thereupon    Gunnesh 
Dutt  Singh  brought  the  present  action. 

This  action  has  been  called  a  suit  to  recover  damasres  for 
defamation  of  character.  Their  Lordships  are  of  opinion,  with 
the  High  Court,  that  if  it  had  been,  strictly  speaking,  such  an 
action,  it  could  not  have  been  maintained ;  for  they  agree  with 
that  Court  that  witnesses  cannot  be  sued  in  a  Ciril  Court  for 
damages,  in  respect  of  evidence  given  by  them  upon  oath  in  a 
judicial  proceeding.  Their  Lordships  hold  this  maxim  which 
certainly  has  been  recognized  by  all  the  Courts  of  this  country, 
to  be  one  based  upon  principles  of  public  policy.  The  ground 
of  it  is  this,  that  it  concerns  the  public  and  the  administration 
of  justice  that  witnesses  giving  their  evidence  on  oath  in  a  Court 
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of  Justice  should  not  have  before  their  eyes  the  fear  of  being        i872 


harassed  by  suits  for  damages ;  but  that  the  only  penalty  which     q^^^,^ 

they  should  incur  if  they  give  evidence  falsely  should  be  an  ^^"^  Sihoh 

indictment  for  perjury.     But  it  appears  to  their  Lordships  that  Huonbksam 

the  suit  of  the  plaintiff  in  the  Court    below,  although  called  a 

suit  for  defamation  of  character,  may  be  substantially  supported 

(the  question  is  one  of  substance  rather  than  of  form)  as  an 

action  for  a  malicious  prosecution ;  and  that   being  so,   if  we 

apply  the  principles  of  English  law  to  the  case,  the  burden  of 

proof  lying  upon  the  plaintiff  would  be  this, — ^he  would  have 

to  prove  in  the  first  place  that  the  defendants  were  the  prose* 

cutors  of  the  criminal  proceeding  against  him :  next  that  they 

were  actuated  by  malice,  and  further  that  their  proceeding  was 

without  any  reasonable  or  probable  cause. 

It  appears  to  their  Lordships  that  the  issues  of  fact  as  stated 
do  in  substance  raise  the  same  questions  which  would  be  raised 
in  an  action  for  malicious  prosecution  in  this  country.  We  find 
the  first  issue  of  fact  to  be  stated  thus: — *^  Is  there  any  proof 
of  the  existence  of  any  enmity  between  the  litigant  parties 
previous  to  the  commencement  of  the  criminal  prosecution? 
If  it  be  in  the  a£Srmative  then,  whether  or  not  the  charge  of 
complicity  in  the  wilful  murder  of  Kirtee  Chowdhry,  deceased, 
preferred  against  the  plaintiff  by  the  defendants  of  the  first 
party,  simply  originated  from  motives  of  humiliating  the  plain- 
tiff, and  was  therefore  entirely  groundless."  The  other  issues  of 
fact  appear  to  their  Lordships  to  substantially  state  the  same 
questions  which  would  come  before  a  Judge  and  Jury  in  an 
action  for  malicious  prosecution  in  this  country. 

With  respect  to  the  proof  of  those  issues,  it  appears  to  their 
Lordships  that  the  plaintiff  did  substantially  prove  that  the 
defendants,  or  at  all  events  two  of  them,  were  the  prosecutors 
on  this  occasion,  although  some  little  doubt  is  expressed  upon 
that  subject  by  the  High  Court  It  appears  to  their  Lordships 
also  that  some  evidence  was  given  by  the  plaintiff  of  malice  on 
the  part  of  the  defendants.  That  evidence  was  not  of  a  very 
clear  or. conclusive  kind,  but  their  Lordships  are  disposed  to  say 
that  the  case  of  the  plaintiff  on  this  issue  was  on  the  whole 
sufficiently  made  out. 

43 
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ig7g  We  now  oome  to  the  third  issae,  namely^  whether  or  not  tha 

G^Mir^H  i  P^^'^^^  ^^  given  any  proof  of  the  want  of  reasonable  and 
DoTT  Suio^  probable  cause,  or,  as  it  is  put  in  the  statement  of  the  points  in 
MnoiiRiRAM\the  Court  below,  that  the  proceeding  was  altogether  groundless. 
Their  Lordships  are  of  opinion  that  it  rested  upon  the  plaintiff 
to  prove  this,  or  at  the  least  to  give  primd  facie  evidence  of  it 
calling  for  an  answer.  Their  Lordships  agree  with  this  state- 
ment which  they  find  in  the  judgment  of  the  High  Court :  — 
'*  We  find  on  the  record  of  the  case  that  the  plaintiff  has  given 
DO  other  proof  of  his  innocence  and  of  the  falsehood  of  the  state- 
ments of  these  four  appellants  except  a  copy  of  the  order  of  tha 
Magistrate  by  which  that  officer  released  the  plaintiff  for  want  of 
proof."  The  plaintiff,  it  is  true,  gave  in  evidence'  certain  depo- 
sitions of  the  defendants;  but  those  depositions,  taken  by 
themselves,  were  evidence  of  his  guilt,  not  of  his  innocence. 
*  Then  what  evidence  does  he  give  to  rebut  them  ?  He  puts  in 
the  decision  of  the  Magistrate,  which  was  neither  more  nor 
less  than  this  (although  it  is  a  good  deal  amplified  by  tha 
Sudder  Ameen  in  the  Court  below,)  that  the  case  is  not 
proved  against  him  in  the  opinion  of  the  Magistrate.  Their 
Lordships  are  of  opinion  that  this  decision  was  no  evidence 
whatever  against  the  defendants  of  the  groundlessness  of  the 
prosecution.  To  hold  that  every  person  whom  a  Magistrate 
refuses  to  commit  for  trial  is  entitled  to  maintain  an  action 
for  malicious  prosecution,  on  the  bare  proof  (without  more) 
of  the  dismissal  of  the  charge,  might  very  injuriously  affect 
the  administration  of  the  criminal  law.  It  was  in  the  power 
of  the  plaintiff  himself  to  go  into  the  witness-box  and  give 
evidence  of  his  own  innocence.  He  might  have  proved  where 
he  was  and  what  he  did  at  the  time  of  the  affray.  He 
I  might  have  stated  all  the  circumstances  within  his  know- 
ledge. But  he  decliues  to  give  evidence.  Undoubtedly  in 
this  country,  where  a  man  sues  for  defamation  of  character, 
whether  in  the  form  of  an  action  for  a  malicious  prosecu- 
tion or  of  libel  or  slander,  it  is  expected  that  he  who  of  all 
men  is  best  able  to  give  evidence  of  his  own  innocence*  should 
be  put  into  (he  witness-box;  and  it  is  very  rarely  indeed  that 
a    plaintiff  in   any    such  suit  obtains  substantial  damages   if 


Ghowdhbt. 


VOL.  XI.]  PRIVY  COUNCIL.  831 

he  does  not  give  evidence  or  a  good  reason  for  not  giving  it        1872 
Not  only  does  the  plaintiff  not    give  evidence    himself,    but       Baboo 
although  he  calls  witnesses  for  the  purpose  of  showing  malice  on  Dutt  Sisqh 
the  part  of  the  defendants,  he  calls  none  for  the  purpose  of  estab-    Muonbrram 
lishing  his  own  innocence,  or  of  disproving  the  charge  against  him. 

Under  these  circumstances  their  Lordships  concur  with  the 
judgment  of  the  High  Court,  which  appears  to  be  substantially 
based  upon  the  ground  that  in  their  opinion  no  proof  had  been 
given,  not  even  primd  facie  proof,  certainly  not  such  as  the 
plaintiff  if  he  had  been  an  entirely  innocent  man  would  have 
had  it  in  his  power  to  give,  of  the  groundlessness  of  the  charges 
preferred  against  him;  in  other  words,  that  there  was  no  evidence 
on  the  part  of  the  plaintiff  of  want  of  reasonable  and  proper 
cause  for  the  institution  of  this  prosecution. 

Their  Lordships  do  not  think  it  necessary  to  follow  the  High 
Court  in  some  observations  which  they  have  made  as  to  the 
effect  of  the  evidence  upon  the  plaintiff's  character ;  a  subject 
on  which  they  give  no  opinion ;  but  on  the  ground  already  stated, 
namely,  that  they  substantially  agree  with  the  finding  of  the 
High  Court  that  no  sufficient  evidence  was  given  on  the  part  of 
the  plaintiff  of  this  being  a  malicious  and  a  groundless  prosecu- 
tion,  their  Ldrdships  will  humbly  advise  Her  Majesty  that  the 
decision  of  the  High  Court  should  be  affirmed,  and  this  appeal 
dismissed. 

Appeal  dismiiied* 
Agent  for  the  appellant :  Mr.  Wih^n, 
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B€for%  Mr,  Juttie^  Markby  and  Mr.  JmtHee  Birth. 

1878        GOLAB  CHAND  BABOO  (Dbfbhdawt)  v.  SREBMUTTY  PROSONNO 
^^y  ^^'  COOMART  DABEE  ahd  amothbb  (Plaihtitm)  • 

SebaU — Idol-'Decree  agauut  Sebait — SuecuBor  in  SebaiUhip — Ret^judicaitu 

A  decree  obtained  hand  Jtde  agaiiut  the  iehait  of  an  idol  is  binding  on  his 
aucoessor. 

This  was  a  suit  to  have  certain  debutter  propertiea  released 
from  an  attachment  made  in  execution  of  certain  decrees 
obtained  bj  the  defendant  against  the  plaintiffs,  to  haTC  the 
Baid  decrees  set  aside  on  the  ground  that  they  had  been  frau- 
dulently obtained,  and  to  have  set  aside  a  certain  summary 
order  passed  in  reference  to  the  execution  of  the  said 
decrees.  The  plaint  was  filed  on  20th  September  1871.  The 
plaintiffs  alleged  that  the  properties  in  suit  among  others  were 
granted  on  rent-free  tenure  for  the  purpose  of  the  worship 
of  the  idol  Sri  Sri  Issur  Luckhee  Narain  Thakoor,  estab- 
lished by  Bheekun  Lai  Thakoor,  and  for  the  purpose  of  distri- 
buting alms ;  that  at  first  Bheekun  Lai  Thakoor,  and  after  him 
by  the  approval  of  the  Sudder  Board,  Gopal  Pershad  Baboo, 
were  appointed  sebaits;  that  after  their  death  Kishen  Pershad 
Surma,  alias  Rajah  Baboo,  was  appointed  sebait  in  their  place ; 
that  the  said  Rajah  Baboo  was  addicted  to  sensual  enjoyments 
and  incurred  debts  to  defray  his  extravagant  expenses,  where- 
upon the  defendant,  on  the  fraudulent  allegation  of  such  expenses 
being  necessary  acts  connected  with  the  worship  of  the  idol,  caused 
bonds  to  be  executed  by  Rajah  Baboo  on  false  pretences,  and^ 
having  lent  him  certain  sums  of  money,  assisted  him  in  his  acts 
of  extravagance  ;  that  on  account  of  those  debts  the  defendant 
improperly  obtained  two  decrees  on  27th  February  1852  and 
25th  July   1854,  with  directions  that  the  decrees  should  be 

*  Regular  Appeal,  No.  117  of  1872,  from  a  decree  of  the  Officiating  Subordinate  Judge 
of  DaocB,  dated  the  lOtfa  AprU  1872. 
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realized  from  the  debutter  properties  ;  that  by  virtue  of  the  said        ^^^ 
decrees,  the  defendaDt  had  been  appropriating  the  profits  arising  ^^*^*^^^" 
fi*oin  the  debutter  properties  through  the  manager   appointed   ^^J^^ 
after  attaciiment  in  execution  of  the  decrees,  and  was  thereby    Prosowwo 

''  OOOMART 

throwing  obstacles  in  the  way  of  the  accomplishment  of  the  Dabub. 
objects  for  which  the  grant  was  made  ;  that  the  plaintiffs  were 
appointed  sebaits  of  the  said  idol  on  20th  January  1868  by 
order  of  tlie  Sudder  Board,  and  became  aware  of  the  above- 
mentioned  circumstances  after  the  death  of  tb6  said  Bajah 
Baboo ;  that  the  plaintiffs  had  put  forward  an  objection  for  the 
release  of  the  debutter  properties,  on  the  ground  that  those 
properties  were  not  liable  for  the  debts  incurred  by  Bajah 
Baboo ;  that  ihere  was  no  necessity  for  such  expenses,  and  that 
the  sebait  was  not  competent  to  spend  any  amount  of  money 
larger  than  the  amount  of  income  by  raising  loans  and  making  the 
debutter  properties  liable  for  die  same,  more  especially  as  the 
acts  done  by  th«  said  Rajah  Baboo  ended  with  the  determination 
of  the  office  of  sebait  which  ne  held,  but  the  said  objection 
was  rejected  by  the  Court  on  29th  June  1871,  on  the  ground 
that  the  matter  could  not  be  settled  in  the  summary  department ; 
and  that  they  consequently  brought  the  present  suit  praying  for 
an  order  directing  the  .exemption  of  the  debutter  properties  from 
liability  under  the  decrees,  and  the  discharge  of  the  manager 
appointed  after  attachment. 

The  defendant  in  his  written  statement  stated  that  in  the  suits 
in  which  the  decrees  had  been  obtained,  the  plaintiffs'  predecessor 
Kishen  Pershad  Surma,  alias  Rajah  Baboo,  had  among  other 
points  raised  the  objection  that  the  money  covered  by  the  bond 
had  not  been  expended  for  the  purpose  of  the  worship  of  the 
idol,  but  such  objection  had  been  disallowed,  and  that  the 
plainti&  who  were  representatives  of  the  said  Rajah  Baboo 
having  brought  the  present  suit  on  the  same  basis  on  which 
the  said  objection  had  been  preferred,  viz.,  that  the  said  money 
was  not  expended  for  the  purpose  of  the  worship  of  the  idol,  the 
suit  was  barred  under  s.  2  of  Act  YIII  of  1859 ;  that  the 
plaintiffs,  although  they  had  been  sebaits  for  more  than  three 
years,  had  done  nothing  towards  getting  rid  of  the  decrees; 
that,    inasmuch    as    the    plaintiffs'    objection    raised  in   the 
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*^*        execution-case  had  been  disallowed,  a  regular  civil  suit  to  set 

^'batoo^'^  aside  the  said  order  was  not  maintainable ;  that  the  suit  was 

Brbbmottt    "^^"^^^  ^7  ^^^  ^*^  ^^  limitation ;  that  the  property  was  not 

Pkosonno    debutter  property ;  and  that  the  bonds  in  which  the  decrees  had 

V/OOM  ARx 

Da^w^.  been  obtained  were  executed  bondfide^  and  the  amount  covered 
by  the  decrees  had  been  taken  and  expended  for  the  performance 
of  the  worship  of  the  idol. 

At  the  trial  before  the  Officiating  Subordinate  Judge,  the 
following  issues  (among  others)  were  raised : — 

"  Whether  or  not  the  provisions  of  s.  2,  Act  VIII  of  1859, 
are  applicable  to  this   suit? 

Whether  or  not  the  decrees  in  question  are  collusive  ?  and 
whether  or  not,  for  the  satisfaction  of  the  said  decrees,  the 
properties  in  dispute  can  be  held  liable  in  any  way?" 

'  The  Judge  held  that  s.  2  of  Act  YIII  of  1859  did  not  bar 
the  suit ;  and  that  the  decrees  were  collusive,  and  the  properties 
in  suit  were  not  liable  to  attachment  under  the  decrees.  He 
therefore  gave  a  decree  in  favor  of  the  plaintiffs. 

The  defendant  appealed  to  the  High  Court 

The  fourth  ground  of  appeal  was  that,  '*  in  order  to  nullify 

the  decrees,  the  plaintiffs  were  bound  to  prove  that  the  decrees 

themselves  were  tainted  with  fraud,  and  were  mere  colorable 

proceedings,  and    not    adjudications  in  real   suits  hond   fide 

'  brought  and  really  contested." 

Mr.  Woodroffe  (Baboos  Mohesh  Chunder  Chowdry  and  Kally^ 
kissen  Sein  with  him)  for  the  appellant. 

The  Advocate-General  offg.  (Mr.  Paul,)  (Baboos  Romeeh 
Chunder  Mitter  and  Doorgamohun  Does  with  him)  for  the 
respondents. 

Mr.  Woodroffe  contended  that  the  question  of  the  liability 
of  the  debutter  property  had  been  decided  in  the  two  suits 
in  which  the  decrees  now  sought  to  be  set  aside  were  obtained, 
in  favor  ef  the  present  defendant,  and  the  same  question 
could  not  now  be  raised;  Act  YIII  of  1859>  s.  2 — Kissna^ 
nund  Ashrom  Dundy  v.  Nursingh  Doss  Byragee  (I),  Jugyut 

« 

(1)  Mar.  Rep.,  485. 
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Chunder   Sein  v.  Kishnanund  (1),  and  Maharanee  Shibessuree       1878 
Debia  v.  Mothooranath  Acharjee  (2).     A  decree  against  a  sebait^^^^  Cham© 
binds  his  successors^  and  is  not  a  decree  against  the  individual         «. 

Srrbhuttt 

personally — Maharanee    Shibessuree    Debia    y.    Mothooranath    Puosonno 
Acharjee  {2},  Dabkk. 

The  questions  whether  debutter  property  was  liable  to 
alienation;  and  whether  this  suit  was  maintainable  under  s.  11, 
Act  XXIII  of  1861^  or  whether  the  proceedings  ought  not  to 
have  been  by  way  of  appeal,  were  also  argued. 

The  respondents  were  called  upon  to  support  the  judgment 
of  the  Court  below  with  reference  to  the  fourth  ground  of  appeal. 

Baboo  Somesh  Chunder  Mitter  contended  that  the  evidence 
supported  -t|y  finding  of  the  lower  Court  that  the  decrees 
liad  been  fraudulently  obtained;  that  the  decrees  were 
not  binding  on  the  property,  but  were  personal  decrees 
against  the  Rajah  himself,  and  not  as  sebait  of  the  idol ; 
and  that  a  decree  against  a  sebait  would  not  be  absolutely 
binding  on  his  successors,  but  at  most  was  only  primd  facie 
evidence  against  them.  The  property  is  debutter  property,  and 
id  not  liable  to  attachment ;  it  cannot  be  alienated — Jewun  Doss 
Sahoo  V.  Shah  Kubeerooddeen  (3),  These  decrees  do  not  bind  the 
plaintiffs — Boykuntnath  Chatterjee  v.  Ameeroonissa  Khatoon  (4) ; 
see  also  Lalla  Bunseedhur  v.  Koonwur  Bindeseree  Dutt 
Singh  (5).  Notwithstanding  the  decrees  the  plaintiffs  are 
entitled  to  show  that  the  transactions  which  preceded  the  decrees 
wei;e  of  such  a  nature  that  the  plaiutifid  are  not  bound  by  them, 
that  is,  were  collusive  and  fraudulent  The  case  of  Maharanee 
Shibessuree  Debia  v.  Mothooranath  Acharjee  (2)  is  distin- 
guishable. 

The  Advocate^  General  on  the  same  side  (6). — A  sebait  succeed- 
ing  to  the  charge  of  an  idol  has  a  right  to  question  a  decree  made 

(1)  2  Sel.  Rep.,  126.  (5)  10  Moore's  I.  A.,  4M. 

(2)  18  Moore's  I.  A.,  270.  (6)  He  was  not  in  Court  at    the 

(3)  2  Moore's  I.  A.,  390 ;  see  421,  beginning  of   the  argument  for  the 
422.  respondents. 

(4)  2  W.  B.,  191 ;  see  195. 
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1878       against  his  predecessor  frandulently.     Even  if  the  decree  be  not 
GoLAB  Cbaitd  fraudulent^  he  has  a  right  to  follow  the  property  of  the  idol,  and 

V. to  put  to  proof  of  title  any  one  who  has  it  and  claims  a  right  to 

PsoBoifHo  it.  A  sebait  of  an  idol  has  no  estate ;  the  property  is  that  of  the 
Dabbb.  idol,  and  the  sebaii  is  merely  manager  of  it :  see  Lalla  Bunsee^ 
dhur  y.  Koonwur  Bindeieree  Dutt  Singh  (I),  and  this  without 
admitting  the  analogy  to  the  relation  of  guardian  and  ward. 
The  evidence  shows  no  necessity  for  the  expenses  of  the  Rajah, 
which  if  it  existed  ought  to  be  very  clearly  shown.  A  sebait 
has  no  power  of  alienation ;  the  plaintiffs  would  be  entitled  to 
have  any  conveyances  prior  to  their  tenure  of  office  set  aside — 
Jewun  Doss  Sahoo  v.  Shah  Kubeerooddeen  (2).  Where  a  person 
has  no  power  to  create  a  charge,  the  Court  will  not  create  one 
for  him.  At  any  rate  an  alienation  or  charge  A)uld  only  be 
made  to  such  an  extent  as  not  to  interfere  with  the  worship  and 
keeping  up  of  the  idol — Juggernath  Roy  Chowdhry  v.  Kishen 
Pershad  Surma  {S),  Bumonee  Debia  v.  Baluck  Doss  Mohunt  (4), 

(1)  10  Moore*8  I.  A.,  454.  we  are  unable  to  resist  the  conclusion 

(2)  2  Moore's  I.  A.,  ^IQC.  that  the  property  which  is  the  subject 

(3)  7  W.  R.,  266.  of  suit  is  in  truth  debuUer  property 
C4)  Btfcr€  Mr,  Judice  Pkaar  and  Mr.  dedicated  to    the    idol.    It    Ls    even 

JtutiM  Mxttar,  proved  we  may  say  to  be  so  from  the 

Tht  4<A  M^  1870.  evidence  on  which  the  plaintifi  himself 

BUMONEE     DEBIA      a»d     avothss  r®!*®"' 

(PLAnrriPFs)  n.  BALUCK  DOSS  MO-  This  being  the  ease,  whatever  reme- 

HUNT  (Drfsmdant).*  dies  the  plaintiff  may  have  against  the 

,,.       .  sthaii  for  fraud  or  misrepresentation, 

Srfa«-Z«««- Pwp-^v-^J-**-*  rethink  that  he  cannot  cUim  the  Iwd 

Mr.     Monirifm  (with  him  Baboos  itself  un^er  the  mortgage-deed  of  the 

Sr€t  Nath   DoBSy   Romish   Chvnder  defendant  which  wa«  altogether  viUra 

JIf  liter,  and  Rajendro  Nath  Base)  for  vires. 

the  appellants.  We  are,  therefore,  of  opinion  that 

Baboos  Onoocool  Chunder  Mocker^  ^^^  decision  of  the  lower  Court  upon 

fee  and  Uhhil  Chunder  Sen   for  the  '^«  P0»"*<^ "  right,  but  we  think  that 

re=*poDdent.  *^®  defendant  is  bound  to  pay  the 

plaintiff  the  costs  which  he  has  incur- 

Thb   judgment  of  the   Court   was  ^  j^  ^his  Court  and  in  the  Court  below, 

delivered  by.  Tj^^  plaintiffs'  suit  is  dismissed,  but 

Fhbab,  J. — Afber  the  best  consi-  the  defendant  must  pay  the  pUintifis* 

deration  which  we  can  give  to  this  case,  costs  in  both  Courts. 

*  Begular  Appeal,    No.    274  of  1869,  from  a  decree  of  the  Subordinate  Judge  of 
Chittagoog,  dated  the  6th  September  1869. 
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If  a  sebait  cannot  alienate  the  property,  can  the  same  eflfect  be^^^"  Chand 


(1)  Brfore  Mr,  Justice  Kemp  and  Mr,  Juttice 

Ghver, 

The  7a  March  1872. 

GOLUCK  CHUNDER  BOSE  (ohr  of  thb 
Defrkdants)  9.  rughoonath  SREE 
CHUNDER  ROT  (Plaimtiff).* 

BebttU—DdmUer  Property—Alienation, 

Baboos  Obhoy  Chum  Bose  and 
Umhtea  Chum  Banerfee  for  the 
appellant. 

Baboos  Chunder  Madhuh  Ohose 
and  Nil  Madhub  Sen  for  the  respond- 
ent. 

Thb  judgment  of  the  Court  was 
delivered  by 

Ebmf,  J. — ^We  do  not  think  it 
necessary  in  these  cases  to  call  upon 
the  pleader  for  the  respondent.  The 
case  ISfo,  943  was  taken  up  first,  and 
it  is  admitted  that  one  judgment  will 
govern  both  appeals. 

This  case  was  remanded  by  this 
Conrt  to  the  Judge  of  Cuttack  to  find, 
1st,  whether  the  plaintiflTs  father  had 
resigned  the  sebaitship  of  these 
endowed  lands  to  the  plaintiff ;  2ndlj, 
wbether  the  plaintiff  had  proved 
possession^  as  he  came  into  Court  for 
confirmation  of  his  possession ;  and, 
drdlj,  whether  he  was  the  sebait  of  the 
thahur  or  not.  The  Judge  has  very 
carefully  considered  the  case,  and  he 
found  that  the  plaintiff's  father  did 
relinquish  the  sebaitship  and  the 
endowed  lands  to  the  plaintiff;  that 
the  plaintiff  was  in  possession ;  and 
that  the  possessipn  of  Qobind  Churn, 
the  judgment-debtor  of  the  special 


appellant,  was  a  mere  benami  posses- 
sion. 

The  grounds  taken  in  special  appeal 
are,  l8t,*that  the  relinquishment  to 
the  plaintiff*  by  his  father  is  found 
only  on  the  written  statement  of  the 
father ;  that  the  written  statement  of 
one  defendant  is  no  evidence  as  against 
a  co-defendant  and,  therefore,  there 
being  no  other  evidence  but  that 
written  statement,  that  point  has  not 
been  established;  2ndly,  that  both 
Courts  having  found  that  the  holding 
of  Gobind  Chum,  the  special  appel- 
lant's judgment-debtor,  was  a  benami 
one,  the  plaintiff  cannot  set  up  his 
father's  fraud. 

On  the  first  point,  it  is  very  clear 
that  there  is  evidence  independent  of 
the  written  statement  of  the  plaintiff^s 
father,  and  on  that  evidence  the  lower 
Court,  after  carefully  considering  the 
whole  case,  has  come  to  the  deli- 
berate conclusion  that  the  plaintiff's 
father  did  relinquish  the  sebaitship 
and  the  endowed  lands  to  the  plaintiff. 

On  the  second  point,  it  appears  that 
the  whole  of  the  property  was  en- 
dowed property.  It  is  not  therefore 
such  a  property  as  the  plaintifi*'8 
father  could  sell  burdened  with  a 
trust.  It  is  resumed  rent-free  debuiter 
lands,  lands  endowed,  and  the  proceeds 
of  which  are  appropriated  to  the  service 
of  the  idol.  The  plaintiff*  succeeds 
his  father  as  trustee  of  that  property, 
and  he  is  not  in  any  way  bound  by 
any  acts  of  his  father  done  in  fraud 
of  the  trust 

The  appeal  must,  therefore,  be 
dismissed  with  costs. 


Baboo 

9. 

Srbemutty 
prosonno 

COOMARY 

Dabbb. 


•  Special  Appeals,  Nos.  748  and  943  of  1871,  from  the  decrees  of  the  Judge  of  Cuttack, 
dated  the  15th  March  1871,  affirming  the  decrees  of  the  Munsil  of  that  district,  dated 
the  6th  July  1870. 

44 
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1873        obtained  by  a  persoDal  decree  againat  him,  thai  is,  can  that  be 

GoLAB  Grand  done  indirectly  which  he  has  no  power  to  do  directly?     The 

V.         plaintifis  do  not  claim  through  the  Rajah  against  whom   the 

Srbkmuttt  1_  •      •  »  1 

Prosohno   decrees  were  made ;  to  estop  them  it  is  necessary  .that  they 
Dabeb.     should.     There  ought  to  have  been  an  inquiry  as  to  whether  the 
decrees  had  been  satisfied. 

Mr.  Woodroffe  in  reply  (was  called  on  only  on  the  question  of 
whether  there  ought  to  be  an  enquiry  as  to  the  satisfaction  of  the 
debt  oat  of  the  income  of  the  debutter  property.)  An  inquiry 
is  not  asked  for,  nor  is  any  suggestion  that  one  is  necessary 
made  in  the  case.  The  evidence  does  not  show  the  decrees  are 
discharged. 

The  judgment  of  the  Court  was  delivered  by    ' 

Market,  J.  (who,  after  stating  the  facts,  continued:) — Now, 

before  going  to  the  judgment  of  the  Court,  I  will  state  shortly 

what  the  two  previous  suits  were,  and  what  were  the  judgments 

passed  in  them.     The  first  was  a  suit  brought  by  Golab  Chand 

Baboo,  who  is  the  defendant  in  this  suit,  against  Rajah  Baboo^ 

who  is  described  as  an  inhabitant  of  Lakhee  Bazar,  and  Jotton 

Coomaree  Dabee,  mother  and  guardian  of  Gobordhun  Baboo,  a 

minor,  and  several  other  persons.     We  have  not  before  us  the 

record  of  that  suit  in  the  first  Court,  but  only  the  judgment  of 

the  Appellate  Court  which  however  sets  out  pretty  fully  what 

the  nature  of  the  case  was.  It  appears  that  the  suit  was  brought 

upon  what  is  called  a  kabinnama  or  deed   of  mortgage  and  a 

tamassuk  on  the  allegation    that    a  loan  of  Co.'s  Rs.   4,000 

was    taken    for    the     purpose    of   repairing    the    dalan,    &c. 

of  the  idol  Luckhee  Narain.     The  defence  set  up  was  in  the 

first  place  that  the  money  had  been  repaid.     But  it  was  stated 

that  the  main  dispute   between  the  parties  was  whether  the 

meney  could  be  recovered  from  the  property  pledged  or  not. 

Now  the  question  as  to  whether  the  money  had  been  paid  or  not 

was  fully  decided  by  the  Principal  Sudder  Ameen  in  favor  of 

the  plaintiff,  but  when  he  came  to  decide  the  other  question  as 

to  whether  the  money  could  be  recovered  from  the  property 

mortgaged  or  not,  he  said  that  this  point   could  be  settled  in  the 

execution  department.     The  plaintiff  Golab  Chand,  who  is  now 
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defendant  in  the  preserft  suit,  was  naturally  dissatisfied  with  that         1873 
decision,  and  preferred  an  appeal  to  the  Judge  complaining  that  ^^^i^  Chahd 
the  decision  of  the  Principal  Sudder  Ameen  had  left  the  main    „     v. 

*    ^  ^  Srkemutty 

question  between  the  parties  undetermined.  He  stated  very  Prosonko 
properly  that  the  points  to  be  decided  were  whether  his  allega-  Dabes. 
tion  that  the  money  was  borrowed  for  the  purpose  of  repairing 
the  dalan  of  the  idol  was  true  ?  and  if  that  was  true,  whether 
he  was  entitled  to  recover  the  money  from  the  debutter 
property  ?  In  the  appeal  of  the  respondent,  joint  issue  upon 
these  two  questions  which  were  raised  in  various  forms  in  the 
issues  drawn  up  by  the  Appellate  Court.  Then  the  effect  of  the 
judgment  of  the  Courtis  this: — The  Judge  points  out  that 
Bs..  4,000  was  borrowed  upon  a  habinnama  and  also  upon  a 
bond,  and  that  both  the  documents  state  that  the  money  was 
borrowed  for  purposes  connected  with  the  temple.  The  Judge 
then  having  taken  the  opinion  of  the  pundit  of  the  Court  comes 
to  the  conclusion  that,  inasmuch  as  there  was  no  provision  made 
in  the  grant  of  the  debutter  land  authorizing  the  sale  or  mortgage 
thereof,  the  habinnama  could  not  be  supported.  The  Judge  then 
goes  on  to  say  with  regard  to  the  bond  that  it  has  been  proved 
that  the  money  borrowed  was  expended  for  the  purposes  therein 
stated,  that  is  to  say,  for  the  purposes  of  repairing  the  dalan 
of  the  idol ;  and  that  notwithstanding  the  objection  of  the  then 
defendant  Bajah  Baboo  and  the  other  objectors  that  the  pro- 
perty cannot  be  pledged  for  a  debt,  and  therefore  its  produce 
cannot  be  attached  on  account  of  a  debt  contracted  by  the 
sebait,  the  debutter  property  is  liable  for  that  bond  debt; 
and  the  Judge  gives  a  decree  directing  that  the  money  should 
be  realized  from  the  proceeds  of  the  debutter  land. 

The  second  suit  was  brought  by  the  same  Golab  Chand 
Baboo,  the  present  defendant,  against  Kishen  Fershad  Surma, 
alias  Kajah  Baboo,  whom  he  described  as  sebait  of  the  idol 
Luckhee  Narain  Thakoor.  There  we  have  a  full  abstract  of  the 
plaint  which  shows  that  the  plaintiff  in  that  case  alleged  that 
the  money  was  borrowed  by  the  then  defendant  Rajah  Baboo 
as  sebait  of  the  idol  for  the  purpose  of  certain  ceremoniea 
connected  with  the  worship  of  the  idol,  and  for  carrying  on  the 
necessary  expenses  of  a  certain  litigation  which  was  then  going 
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1878        on  in  Courts  and  he  prayed  that  the  amoViDt  of  the  claim  with 

GoLAB  Crasd  interest  thereon  be  awarded  to  him  from   the  debutter  property. 

„     ^'         The  Bubstance  of  the  answer  is  that  the  defendant  had  not 

Srebmuttt 

Prosomxo  taken  the  money  for  the  purposes  of  the  idol  worship,  or  for  the 
Dabbb.  costs  of  the  litigation^  that  there  was  ample  money  out  of  the 
income  of  the  idol  to  pay  for  the  daily  worship  and  other  festi* 
vals,  and  also  for  all  other  purposes  connected  with  the  temple, 
and  that  the  real  truth  was  that  the  defendant  had  certain 
private  transactions  with  the  plaintiff  for  which  the  money  waa 
received.  Issues  were  raised  with  reference  to  the  allegations  on 
both  sides,  and  the  Judge  found  that  the  money  was  borrowed 
by  the  defendant  to  defray  the  costs  of  the  suit  of  debutter,  &c, 
and  it  was  declared  that,  if  the  defendant  failed  to  pay  the 
amount  personally,  it  should  be  realized  from  the  proceeds  of  the 
debutter  mehal.  Nothing  certainly  upon  the  face  of  it  can  be 
clearer  than  those  proceedings  are  that  the  very  point  which  is 
now  ristised  in  this  case  waa  raised  by  Rajah  Baboo  himself  in 
both  the  former  suits  and  also  in  the  first  suit  by  persons  who> 
as  far  as  we  know,  were  quite  independent  of  Rajah  Baboo. 

Now  I  find  it  a  little  difficult  to  understand  how  the  Subor- 
dinate Judge  has  dealt  with  these  decrees.  He  says,  and 
perhaps  says  rightly,  that,  inasmuch  as  there  is  at  any  rate  an 
allegation  in  the  plaint  that  the  decrees  are  fraudulent,  the  suit 
cannot  be  treated  as  barred  by  s.  2,  Act  YIII  of  1859.  But  of 
course  it  was  obviously  necessary  for  him  to  go  on  and  determine 
whether  or  not  they  were  fraudulent,  and  I  am  not  certain 
whether  he  means  to  say  that  there  was  any  fraud  in  the  mode 
in  which  those  decrees  were  obtained,  or  whether  he  assumes 
that  that  was  so,  because  in  his  opinion  the  transactions  which 
led  up  to  them  were  fraudulent.  The  appellant,  in  drawing 
the  petition  of  appeal,  however  seems  to  presume  that  the 
question  of  fraud  in  obtaining  the  decrees  has  not  been  disposed 
of  by  the  Subordinate  Judge.  In  his  fourth  ground  of  appeal, 
he  says  (reads) (I).  Now  that  is  by  no  means  the  only  question 
in  this  casA  disposed  of  by  the  Subordinate  Judge,  and 
raised  for  our  consideration  in  this    appeaU      One  question 

(1)  Seean/e,  p.  334. 


VOL.  XI.]  HIGH  COURT.  341 

which   the    appellant    was    desirous  to  conrtend  was"  whether        1873 
or  not  these  lands  were  debutter ;  and  there  were  also  other  ^^^g"  ^^^^ 
questions  which  would  have  to  be  considered  were  it  necessary  ^* 

to  go  into  the  whole  appeal.  But  we  were  of  opinion  that  Pko^onno 
the  fourth  ground  of  appeal  was  well-founded  in  law,  and  Dabbb. 
if  it  could  not  be  displaced,  it  would  be  a  complete  answer 
to  the  whole  suit.  We  therefore  thought  .that  it  was  a 
convenient  course  to  call  upon  the  other  side  to  support  the 
judgment  of  the  Subordinate  Judge  upon  that  point.  In  doing 
80,  Baboo  Bomesh  Chunder  Mitter,  who  argued  the  case  in  the 
first  instance  on  behalf  of  the  respondent,  raised  three  very 
clear  contentions.  He  contended  in  the  first  place,  and  no  doubt 
he  had  a  right  to  contend,  that  the  Subordinate  Judge  had 
found,  and  the  evidence  established,  that  those  decrees  were 
fraudulently  obtained;  secondly,  he  argued  that  the  decrees 
were  not  in  such  a  form  as  to  be  binding  on  any  person  but 
Bajah  Baboo  himself;  and,  thirdly,  that,  independently  of  any 
question  of  former  decree,  a  decree  against  a  sebait  could  be 
no  more  than  primd  facie  evidence  against  his  successor. 

Now,  with  regard  to  the  question  of  fraud,  it  would  of  course 
be  a  great  help  to  us  to  have  a  clear  finding  by  the  Subordinate 
Judge  upon  that  point.  The  real  question,  however,  which  we 
have  to  consider  is  as  to  whether  or  no  the  evidence  supports 
that  allegation.  (The  learned  Judge  went  through  the  evidence 
as  to  the  decrees  being  fraudulent  and  continued) : — I  feel 
bound  to  say  that,  even  if  the  Subordinate  Judge  did  think 
the  decrees  were  fraudulently  obtained,  I  find  no  suffi- 
cient evidence  on  the  record  to  justify  him  in  coming  to 
that  conclusion.  I  think,  therefore,  that  upon  that 'question  we 
ought  to  hold  that  the  decrees  were  obtained  bond  Jide;  that  the 
parties  were  really  at  arm's  length,  and  that  Bajah  Baboo  was 
doing  his  best  to  get  those  suits  dismissed.  Throughout  this 
case  we  have  not  heard  a  single  word  that  could  suggest  that 
the  other  persons  who  were  defendants  in  the  first  case  had  been 
implicated  in  any  fraud  with  Bajah  Baboo,  and  there  is  no 
direct  evidence  whatever  of  any  fraud  in  connection  with  the 
second  decree. 

Then  I  pass  on  to  the  next  point.     It  has  been  argued  (aiid 


342  '  BENGAL  LAW  REPORTS.  [VOL.  XL 

ig78        this  objection  will  only  apply  to  tbc  first  of  those  cases)  that 

GoLAB  Chahd  Rajah  Baboo  had  not  been,  as  far  as  we  have  any  eyidence  before 

^     V.  xLBy  described  in  the  plaint  as  sebait  of  the  idol,  and   that  there- 

Prosonno    fore  that  decree  is  not  binding  upon  the  sebaits,  his  successors. 

COOM  A  R¥ 

Dabbb.  But  it  is  perfectly  clear,  from  the  abstract  of  the  claim  given  in 
the  decree,  that  Rajah  Baboo  was  sought  to  be  made  liable  as 
the  sebait  of  th^  idol,  and  it  is  also  clear  from  the  abstract  of 
the  answer  that  he  had  defended  that  suit  as  sebaiL  No  doubt, 
as  a  matter  of  form,  he  ought  to  have  been  described  in  the 
plaint  as  sebait;  but  I  do  not  think  that  that  alone  would  be 
sufficient  ground  for  saying  that  the  decree  is  not  binding  upon 
any  person  except  Rajah  Baboo  himself. 

The  last  point  is  that  which  has  been  most  strongly  argued, 
namely,  whether  or  not  the  decree  against  a  person  as  sebait 
of  the  idol  is  binding  on  his  successor.     Now  upon  that  point 
we  have  the  authority  of  a  Division  Bench  of  this  Court,  Ktssno^ 
nund  Ashrom  Dundy  v.  Nursingk  Doss  Bj/rayee  (I),  and  it  has 
not  been  attempted  by  either  of  the  Counsel  for  the  respondent 
to  distinguish  that  case  or  the  case  of  Juggut  Chunder   Sein  v. 
Kishnanund  (2)  on  which  that  case  was  founded,  and  which 
was  also  cited  by  Mr.  Woodroffe.     Those  cases  establish  that  a 
decree    obtained    honestly  against  a  sebait  is  binding  on  his 
successor,  and  we  see  no  reason  to  doubt  the  correctness  of  those 
decisions.     A  great  deal  of  argument  has  been  imported  in 
this    matter  as    to    whether   a  sebait   could  alienate   debutter 
property,  or  how  far  he  would  be  barred  by  limitation,  or  whether 
an  arrangement  made  by  a  person  in  charge  of  such  property  in 
reference  to  the  property  would  be  binding  on  his  successor. 
All  that  as  it  appears  to  me  has  nothing  to  do  with  the  present 
case.     The  question  which  we  have  now' to  consider  is  whether 
the    decrees   which  were  obtained  against  Rajah   Baboo  are 
binding  upon  the  present  plaintiffs,  and  in  deciding  that  point, 
we  have  no  hesitation  in  following  the  decision  of  Norman  ani 
Kemp,  JJ«^  in  Kissnonund  Ashrom  Dundy  v.  Nursingh  Doss 
Byragee  (1),  unless  there  is  any  superior  authority  to  the  con- 
trary.    But  the  decisions  of  the  Privy  Council  which  have  been 

(I)  Mar.  Rep.,  485.  (2)  2  Sel.  Rep.,  126. 
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referred  to  do  not  appear  to'  me  to  have  any  bearing  upon  that        1873 
question.     The  decision  in  Jewun  Doss  Sakoo  v.  Shah  Kabeer^  Golab  Chabd 

^  Baboo 

ooddeen  (1)  was  actually  before  Norman,  J.,  when  he  delivered  «• 

,  '  ,       Sreemuttt 

his  judgment,  and   what  the   question  there  was   appears  in    Prosommo 

OoOMART 

page  421,  namely,  whether  a  matwali  has  a  right  to  alienate      Dabeb. 
or  transfer  wukf  property  by  gift  or  otherwise.     And  no  doubt 
this  case  is  an   authority  that  he  cannot  do  so;  but  it  has 
nothing  to  do  with  the  question  which  we  have  to  consider. 
Then,  with  regard  to  the  case  of  Lalla  Bunseedhur  v.  Koonwur 
Bindeseree  Dutt  Singh  (2),  if  the  circumstances  of  that  case 
are  looked  at,  it  is  plain  that  it  has  no  bearing  upon  this  case. 
What  is  binding  is  a  decree  of  Court  properly  obtained,  and 
not  a  mere  agreement  which  the  parties  have  entered  into  for 
their  own  purposes  and  embodied  in  a  decree,  drawn  up  by 
consent.     In  that  case    what  happened  was  that  a  previous 
arrangement  having  been  made  between  the  parties  for  their 
own  purposes,  the  suit  was  commenced  on  one  day,  and  on  the 
following  day  a  compromise  was  made  and  a  decree  given,  and 
Lord  Chelmsford  in  dealing  with  it  says : — "  You  get  a  cognovit 
for  Ks.  54,000  on  an  advance  of  Rs.  26,986,  borrowed  according 
to  your  argument  to  save  the  estate,  but  under  that  cognovit, 
or  confession  of  judgment,  you  force  a  sale  yourself  and  actually 
buy  in  the  minor's  estate :  can  that  stand  ?  "    The  use  of  the 
word  "  cognovit "  shows  how  the  Privy  Council  looked  at  it ; 
and  of  course  that  is  not  an  instance  of  a  decree  for  the  purposes 
of  the  question  which  we  are  now  considering.     The  only  other 
case  quoted  is  Maharanee   Shibessuree  Debia  v.  Mothooranath 
Acharjee   (3).     There  is  nothing  in  that  case   very    precisely 
bearing  upon  the  present  question.     I  think  however  that  it  is 
quite  enough  to  cite  one  passage  in  it.     The  Privy  Council  say 
in  giving  judgment  that,  *^  if  the  decrees  appealed  against  stood 
unreversed,  the  title  to  hold  at  a  fixed  invariable  rent  would, 
on  the  pleadings,  and  especially  on  the  judgments,  be  viewed 
as  res  judicata,  binding  on  the  parties  and  those  cla&ning  under 
them."    It  seems  to  me  that  the  Privy  Council  would  never 

(1)  2  Moore's  I.  A.,  392.  (3)  13  Moore's  I.  A.,  270,  see  275. 

(2)  10  Moore's  I.  A.,  454,  see  469. 
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1878       have  used  that  language  had  they  intended  to  intimate   an 
GoLAB  Chahd  opinion    adverse   to   the   opinion   expressed   by   Norman    and 
^     9'         Kemp.  JJ.,  in  the  case  I  have  referred  to, 

Srrkmuttt  . 

Prosokvo  This  being  the  vievr  that  we  take  of  the  case,  all  the  other 
Dabjbb.  questions  which  have  been  taken  in  this  appeal,  and  which  were 
raised  in  the  Court  below,  are  questions  upon  which  we  need 
not  express  any  opinion  whatever.  We  confine  our  judgment 
entirely  to  the  objection  taken  in  the  fourth  ground  of  appeal, 
and  hold  that  the  decrees  which  the  plaintiffs  seek  to  set  aside, 
were  fairly  and  honestly  obtained  as  far  as  appears  on  the 
evidence  before  us,  and  that  therefore  they  are  binding  upon  the 
parties,  and  that  the  proceedings  taken  with  reference  to  those 
decrees  are  also  binding  upon  them. 

There  were  two  other  questions  raised  by  the  Advocate- 
General  in  this  case.     One  was  that  the  order  for  attachment 
« 

and  appointment  of  a  manager  which  had  been  made  in  execu- 
tion of  those  decrees  was  not  authorized  by  Act  VIII  of  1859. 
But  no  such  point  was  raised  in  the  Court  below,  or  in  this 
Court  by  cross-appeal,  and  I  think  it  is  sufficient  to  say  that 
*  nothing  has  been  shown  to  us  upon  which  we  can  say  that  there 

was  anything  wrong  in  the  proceedings  that  have  been  taken. 
The  other  point  was  that  there  ought  to  be  an  enquiry  now  to 
ascertain  whether  the  amount  covered  by  those  decrees  has 
been  realized  from  the  profits  of  the  property  through  the 
manager.  We  think  it  is  unnecessary  to  consider  this  point 
It  is  quite  sufficient  to  say  that  no  such  prayer  has  been  inserted 
in  the  plaint.  If  the  plaintiffs  wish  to  have  an  enquiry  made 
upon  this  point,  it  must  be  in  a  proceeding  properly  framed  for 
that  purpose. 

The  result  is  that  the  decree  of  the  lower  Court  ought  to  be 
reversed,  and  the  plaintiffs'  suit  dismissed.  The  appellant  is 
entitled  to  his  costs  both  in  this  Court  and  in  the  lower  Court. 

Appeal  allowed. 


I 
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Before  Mr,  Justice  Kemp  and  Mr,  Justice  Pontifex. 

BUTT  BE  SIRDAR  and  others  (Dbfbndants)  v,  SAJOO 

PORAMANICK  (Plaintipt).* 

Contribution,  Suit  for —  Wrong'doers — Costs — Damages. 

The  plaintiff  and  defendants  jointly  opposed  and  prevented  the  ameen  of 
a  zemindar  from  measuring  certain  lands.  The  zemindar  thereupon  brought 
a  suit  against  them  to  have  his  right  to  measure  declared  and  obtained  a  joint 
decree  with  costs.  In  execution  of  the  decree  for  costs,  the  property  of  the 
plaintiff  was  attached,  and  he  solelj  paid  the  whole  amount  due  for  costs. 
The  plaintiff  now  sued  the  defendants  for  contribution : 

Heldy  that  such  a  suit  would  lie. 

The  admitted  facts  in  this  case  showed  that  the  ameen  of  a 
zemindar,  named  Ram  Tono  Ghose,  was  prevented  by  the  plain- 
tiff and  defendants  from  measuring  certain  lands  forming  a  part 
of  the  zemindari.  Thereupon  the  zemindar  instituted  a  suit 
against  the  plaintiff  and  defendants  to  have  his  right  to  measure 
the  lands  of  his  estate  declared,  and  obtained  a  joint  decree 
declaring  his  right  thereto.  The  decree  also  ordered  the  defend- 
ants in  that  case  to  pay  the  zemindar  the  costs  of  suit.  On 
executing  this  decree  to  recover  his  costs,  it  appeared  that  the 
zemindar  attached  the  property  of  the  plaintiff  and  recovered 
from  him  the  whole  amount. 

The  plaintiff  then  brought  this  suit  for  contribution,  after 
deducting  from  the  total  amount  paid  by  him  in  execution,  the 
share  for  which  he,  the  plaintiff,  was  liable.  The  defence 
was,  1st,  that  the  Civil  Court  had  no  jurisdiction  as  tlie  suit 
was  re-triable  by  a  Small  Cause  Court ;  2nd,  that  the  decision 
in  Sreeputty  Roy  v.  Loharam  Roy  (1)  applied;  and,  lastly, 
that  the  defendants  had  paid  Rs.  150  to  the  plaintiff. 

The  first  Court  was  of  opinion  that  the  suit  was  cognizable 
by  the  Civil  Court,  but  that  the  principle  of  the  case  mentioned 
applied  and  dismissed  the  suit. 

♦  Special  Appeal,  No.  1659  of  1872,  from  a  decree  of  tLe  Subordinate  Judge 
of  Rajshahye,  dated  the  25th  June  1872,  reversing  a  decree  of  the  Munsif  of 
that  district,  dated  the  3rd  April  1871. 

(1)  Beference  from  the  Small  Cause  Court  at  Kishnagtiur,  15th  April  1867. 

40 
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July  4. 
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1878 On  appeal,  the  Subordinate  Judge  found  on  the  evidence  that 

SiRDAB      ^^^  plaintiff  and  defendants  equally  opi>08ed  the  ameen  of  the 
0.  zemindar  in   the   measurement  of   the  landsi  that   the   ruling 

OAJOO 

PoBAXAHicK.  in  the  case  mentioned  did  not  apply,  and  that  the  plea  of  the 
defendants  that  they  had  paid  Rs.  150  to  the  plaintiff  was  not 
established. 

The  defendants  appealed  to  the  High  Court. 

Baboo  Goopee  Nath  Mookerjee  for  the  appellants: — The 
plaintiff  and  defendants  were  engaged  in  committing  a  wrongful 
act,  namely,  that  of  opposing  the  zemindar's  ameen  in  measuring, 
and  a  suit  for  contribution  by  one  wrong-doer  against  another 
will  not  lie.  The  principle  of  Sreeputty  Roy  v.  .Loharam 
Boy  (1)  applies. 

No  one  appeared  for  the  respondents. 

The  judgment  •f  the  Court  was  delivered  by 

Kemp,  J.   (who,  after  stating  the  facts,  continued) : — The 
ruling   to   be   found  in  the  case  of  Sreeputty   Roy    v.    Loha- 
ram  Roy  (1)   refers  to   a  case  of  damages,  the  present  case 
not    being    one  for  damages  at  all   but  for  costs.     In   that 
case  the  defendants  had  trespassed    upon  the    lands     of  the 
plaintiff  and    erected  a    bandal    thereon  for  the  purpose   of 
catching  fish  within  the  limits  of  the  plaintiff's  estate.     Even 
in  that   case,  which  was  one  of  trespass,  *  the  Chief  Justice, 
who  delivered  the  judgment  of  the  Full  Bench,  says: — "  The 
Court  Cannot  say  whether  the  plaintiff  is  entitled  to  contribu- 
tion or  not,  all  that  we  can  say  is  that  the  plaintiff  was  not 
necessarily    precluded    from    recovering    contribution   merely 
because  the  damages  for  which  the  decree  was  given,  were 
caused  by  a  wrong,  in  the  legal  sense  of  the  word,  done  to  the 
plaintiff.     If  the  Judge   had  jurisdiction  in  the  case,  we  should 
inform  him  that  be  ought  to  try  the  case   upon  the  merits  and 
to  ascertain  whether,   having  reference  to   the   circumstances 
under  which  the  trespass  was  committed,  the  parts  which  the 
defendants  respectively  took  in  it,  and  the  benefits,  if  any,  which 
they    respectively   derived  from  it,  they  ought  to  contribute 

(1)  Reference  from  the  Small  Cause  Court  at  Kishnagbur,  15th  April  1867. 
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any  and  what  portions  of  the  dam^es  recovered  against  them."        1878 
The   Chief  Justice  then  goes  on  to  say : — "  If  they  were  all  ,    f  JSjJTr 
jointly  concerned  in  committing  an  act  which  they  knew  to        ^• 
be  illegal,  the  plaintiff  is  not  entitled  to  contribution."  Poramawick. 

In  the  case  now  before  the  Court,  the  parties  were  only  jointly 
concerned  in  the  act  of  opposing  an  ameen  in  making  a 
measurement,  and  the  decree  being  a  joint  one,  the  presumption 
is  that  the  defendants  in  the  original  decree  were  jointly  liable. 
The  lower  Appellate  Court  has  found  on  the  evidence  that  the 
defendants  in  this  case  joined  the  plaintiff  in  opposing  the 
zemindar. 

We  dismiss  the  appeal  but  without  costs  as  no  one  appears  for 
the  respondent.  ^^^^^^  dismiued. 


FULL  BENCH  RULING. 


Before  Sir  Richard  Couch,  Kt.^  Chief  Justice ,  Mr.  Justice  JachsoUy  Mr.  Justice 
Phear,  Mr,  Justice  Ainslie,  and  Mr.  Justice  Ponti/ex, 

QUEEN  V.  SABED  ALI  and  othebs.*  jg^^ 

Penal  Code  (Act  XLV    of  1860 J,  *.   149,  ^    *.  800,  exc.  2^ Unlawful     ^P^^^^^ 

Assembly — Common  Object — Murder. 

One  member  of  an  onlawfiil  aasemblj,  whose  common  object  was  to  eject  \    , 
certain  persons  from  a  piece  of  land  the  title  to  which  was  disputed,  fired  at 
and  killed  onepf  such  persons.    Held  (by  Couch,  C.J.,  and  Jackson,  Pheab, 
and  PoNTiFBit,  JJ.)  that,  the  act  being  sudden  and  unpremeditated,  the  other   ' 
members  of  the  assembly  were  not  guilty  of  the  offence  of  murder  under  ' 
8.  149  of  the  Penal  Code  (1),  but  of  rioting  armed  with  a  deadly  weapon 
under  s.  148.    Ainslib,  J.,  dissented. 

Sabed  Alt,  Ain  Ali  alias  Anoo   Ali.   Kaloo   Sikdar.  and 
Gundhurbo  Khan  were  convicted  by   the    Sessions   Court  of 

*  Criminal  Appeal,  No.  979  of  1873,  from  an  order  of  the  Sessions  Judge  of 

Backergunge. 

(1)  Act   XLV  of  1860,  s.  149. —  be.  committed  in  the  pr^ecution  of 

"  If  an  offence  is  conunitted  by  any  that  object,  every  person  who,  at  the 

member  of  an  unlawful  assembly,  in  time    of    the    committing    of   .that 

prosecution  of  the  common  object  of  offence,    is    i    member  of  the  same 

that  assembly,  or  such  as  the  members  assembly,  is  guilty  of  that  offence.*^ 
of  that  assembly  knew  to  be  likely  to 
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1873        Backergange,  constituted  of  a  Judge  and  two  Assessors,  of  the 
QuBKic       offence    of  murder    under    the  provisions   of    s.    149    of  the 
SabboAu.    Indian  Penal  Code,  and  sentenced  each  to  the  panishment  of 
transportation  for  life. 

'  The  material  facts  of  the  case  were  stated  thus    in    the  judg- 
ment of  the  Sessions  Judge.     He  says  : — 

*'I  agree  with  the  Assessors  that  it  is   clearly  proved    that  the 

prisoners  and  others  attacked  Fuckeer  Buksh  whilst  he  vas  ploughing 

his  own  land  in  company  with  his  three  kinsmen  and  co-sharers,  Somed 

Aliy  Sharef  Ali,  and  Eadez  Ali,  and  that  in  the  struggle  Tareboolah, 

one  of  the  attacking  party  (bnt  not,  it  may  be  observed,  one  of  the 

prisoners),  fired  a  gan  loaded  with  small  shot  killing  Somed   Ali  on 

the  spot,  and  wounding  Sharef  Ali  on  the  back.    All   the  prisoners 

therefore  as  taking  part  in  the  riot,  and  having  the  same  object  in  Tiew, 

namely,  to  drive  Fuckeer  Buksh  off  the  land,  are  in  the  eye  of  the  law 

guilty  of  murder      ...    It  seems  to  me  therefore  quite  clear,  first, 

that  the  land  was  in  the  possession  of  Fuckeer  Buksh,  and  that  be  and 

his  companions  were  ploughing  it  when  they  were  attacked;  and,  second, 

that  the  reason  assigned  by  Fuckeer  Buksh  for  the  attack  is  the  natural 

and  probable  one,  namely,  that  Sabed  Ali,  having  paid  up  the  full  rent, 

was  determined  not  to  allow  Fuckeer  Buksh  to  hold  and  cultivate  his  land 

until  he  made  good  his  quota.     I  cannot  doubt  that  the   unexpected 

resistance  offered  by  Somed  Ali  and  Sharef  Ali,  but  more  specially  by 

the  former  who  was  a  young  and  powerful  fellow,  ani  who  snatched  S' 

latti    from    the  hands  of    one  of    his   adversaries    and    laid   about 

vigorously  with  it,  led  to  the  sudden  and  probably  at  first  unintended 

use  of  the  gun  by  Tareboolah.     Finding  his  party  driven  back  by  the 

two  men  Somed  All  and  Sharef   Ali,   for  the  two  6\i  men  Fuckeer 

Buksh  and  Kadez  All  were  not  of  much  account  (though  Fuckeer 

Buksh's  right  hand  shows  that  he  was  considerably  knocked  about), 

Tarebodak  raised  his  gun  and  fired,  striking  the  advanehig  Somed  AH 

full  in  the  chest,  Sharef  AH  saw  the  impending  blow,  and  just  had  time 

to  turn  and  ^j^  and  so  received  a  considerable  portion  of  the  charge  in 

his  back. 

'*I  hold  it  therefore  proved  on  the  evidence  that,  all  the  prisoners  are 
guilty  of  ihe  offence  laid  to  their  charge 

"  The  Court  concurring  with  the  Assessors  finds  that  Sabed  AH,  Ain 
Ali  alias  Anoo  Ali,  Ealoo  Sikdar,  and  Gnndhurbo  Khan  are  guilty  of 
the  offence  speciSed  in  the  charge,  namely,  that  they  being  members  of 
an   unlawful  assembly   in'  the  prosecution  of  the  common  object  of 


^ 
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which,  namely,  to  enforce  a  supposed  right  to  a  certain  piece  of  land,         1878 
one  Tareboolab,  a  member  of  the  said  unlawful  assembly,  committed       Quren 
murder  by  causing  the  death  of  one  Somed  Ali,  have  committed  the    Sabbd  Au. 
offence   of   murder,   and  have  thereby   committed  an   offence,  under  s. 
149  of  the  Indian  Penal  Code,   punishable   under   s.   302   of  the   said 
Codid,  and  the  Court  directs  that  the   said   Sabed  Ali,  Ain  Ali  alias 
Anoo  Ali,  Kaloo  Sikdar,  and  Gundhurbo  Klian,  be  each  punished  with 
transportation  for  liJFe  from  this  date." 

The  prisoners  appealed  to  the  High  Court, 

The  appeal  came  on  for  hearing  before  a  Division  Bench 
(Fhear  and  Ainslie,  JJ.,)  when  in  consequence  of  a  difference 
of  opinion,  their  Lordships  referred  the  case  for  the  opinion  of 
a  Full  Bench. 

Baboos  Ambica  Churn  Bose  and  Rojoneenath  Bose  for  the 
appellants  contended  that  the  act  was  done  in  self-defence;  It 
does  not  amount  to  murder.  The  Judge  finds  that  there  was  no 
intention  to  use  the  gun.  Consequently  there  was  no  intention  ' 
to  kill  Somed.*  The  act  would  come  under  exception  2,  s.  300 
of  the  Indian  Penal  Code^  as  it  was  done  in  defence  of  private 
property; 

^  - 

No  one  appeared  for  the  Crown. 

The  folloHring  judgments  were  delivered : — 

AiNSLl'B^  Jn(l) — Iji  *^is  case  there  was  a  dispute  about  a  piece 
of  land  between  Fuckeer  Ali  and  Sabed  Ali,  which  ended  in 
a  riot,  in  t|ie  course  of  which  a  man  ifamed  Tareboolah,-  one 
of  the  party  of  the  prisoners,  fired  a  gun  and  killed  Somed 
Ali.  It  has  been  found  by  the  Judge  that  Tareboolah  was  a 
member  of  an  unlawful  assembly^  of  which  the  ^isdhers  whose 
appeal  is  now  before  the  Court  were  also  members ;,  and  as  to 
Sabed  Ali  it  is  also  shown  by  the  evidence  that  he  directly 
invoked  the  aid  of  the  party  among  whom  was  this  Tareboolah 
armed  with  a  guii»'  Taveboolah  himself  is*  not  under  trial ;  but 
the  Judge,  in  order  to  apply  the  provisions  of  s.  149  of  the  Penal 
Code  to  the  other  prisoners^  has  considered  the  nature  of  the 

(1)  This  judgment  was  read  by  the  Chief  Justice,  Ainslie,  J.,  being  absent 

on  leave. 
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1878  offence  committed  by  Tareboolah  and  hae  found  that  it  waa 
QuBKN  murder^  and  in  that  finding  I  think  he  was  clearly  right.  Under 
Sabbd  All  b.  149  he  has  convicted  the  present  appellants  of  that  same  offence, 
and  sentenced  them  to  transportation  for  life.  If  they  are  rightly 
convicted  under  that  section,  the  Court  can  pass  no  milder  sen- 
tence; if  that  punishment  is  too  severe,  it  can  be  reduced  by  the 
Local  Government ;  but  the  only  question  just  now  before  us  is 
whether  the  conviction  and  sentence  are  accordins:  to  law. 

S.  149  runs  as  follows : — {reads).  The  last  words  are  very  strin- 
gent; if  the  section  applies,  the  Court  is  bound  to  convict  of  the 
particular  offence.  Tareboolah  committed  the  offence  of  murder ; 
he  was  at  the  time  of  the  murder  a  member  of  an  unlawful  assem- 
bly ;  the  accused  were  also  members  of  that  unlawful  assembly,  at 
the  time  when  the  murder  was  committed  ;  then  the  questions  are, 
firstly,  was  the  murder  committed  in  prosecution  of  the  common 
object  of  the  assembly  ?  and,  secondly,  did  the  accused  know 
that  such  an  offence  was  likely  to  be  committed  ? 

As  to  the  first  I  find  it  impossible  to  say  that  the  murder 
which  occurred  was  not  committed  in  prosecution  of  the  common 
object.     It  seems  to  me  that  the  common  object  was  Hot  merely 
to  eject  the  party  of  Fuckeer  Ali  from  the  disputed  field,   but 
that  it  was  to  do  so  by  show  of  force,  and,  if  necessary,  by  actual 
force.     I  do  not  think  it  possible  on  the  evidence  to  say  that  the 
common  object  was  limited  to  the  ejectment,  and  that  the  use  of 
force  was  not  deliberately  contegiplated ;  nor  do  I  think  that  we 
may  say  that  force  was  only  a  means  to  an  end,  and  that  the 
ultimate  object  of  obtaining  possession  of  the  field  was  the  only 
common  object  of  the  party  ;  it  was  clearly  the  deliberate  intention 
of  the  unlawful  assembly  to  use  certain  means  to  obtain  a  certain 
end,  and  I  am  therefore  unable  to  come  to  any  other  conclusion 
than  that  the  common  object  was  compounded  both  of  the  use 
of  the  means  and  the  attainment  of  the  end*     The  evidence 
distinctly   establishes  that  a  number  of  men  proceeded  to  the 
spot  to  eject  Fuckeer  Ali ;  that  they  or  several  of   them  were 
armed  with  lattis,  and  that  one  who  was  found  among  the  party 
when  the  riot  commenced,  though  we  do  not  know  when  he  joioed 
it,  was.  armed  with  a  gun;  and  that,  on  resistance  being  offered, 
they  proceeded  to  use  violence ;  and  judging  of  their  intentions 
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from  their  actions^  I  cannot  help  finding  that  it  was  from  the         1878 
first  their  intention  to  overpower  by  force  any  resistance  to  the       Qubbh 
occupation  of  the  field.     This  violence  actually  extended  to  the    Sabbd  Au. 
causing  of  the  death  of  Somed  Ali  under  circumstances  which 
undoubtedly  made  the  homicide  murder  on  the  part  of  Tareb- 
oolah :  on  this  point  I  believe  we  are  all  agreed. 

I  then  come  to  my  second  question,  was  this  murder  an  offence 
which  the  members  of  the  unlawful  assembly  knew  to  be  likely 
to  be  committed  in  prosecution  of  their  common  object,  such 
common  object  being  the  use  of  force,  if  necessary,  to  obtain 
possession  of  the  land?  I  take  it  that,  when  the  law  speaks  of  a 
man  knowing  the  probable  result  of  his  acts,  it  meant  that  an 
ordinary  man  bringing  his  reason  to  bear  on  the  matter  must 
know  that  such  result  will  probably  ensue  from  his  act.  If 
A  intentionally  and  without  lawful  excuse  fires  a  bullet  into 
B's  body,  he,  if  not  of  unsound  mind,  must  know  that  death  is 
the  probable  result,  though  he  does  not  know  that  death  will 
actually  result.  B  may  recover,  but,  if  he  does  not  recover,  the 
causing  of  death  is  the  intentional  act  of  A.  It  is  no  excuse 
for  A  to  «ay  that  he  had  not  brought  his  mind  to  bear  on  the ' 
consequences  of  his  act ;  that  he  had  not  thought  of  the  matter, 
and  therefore  did  not  know  at  the  time  of  committing  the  act 
what  the  probable  result  would  be.  If  the  act  done  is  such  that 
a  reasonable  man  who  chooses  to  consider  it  must  know  the 
probable  result,  the  law  will  presume  the  exercise  of  reason  and 
the  consequent  knowledge. 

A  number. of  men  armed  with  clubs  go  out  to  enforce  a  right 
or  supposed  right  by  the  use  of  those  clubs ;  resistance  is  offered 
and  it  becomes  a  question  whether  they,  instead  of  overpowering 
their  adversaries,  are  not  overpowered  themselves,  is  it  likely  that 
under  such  circQipstances  they  will  measure  their  blows  ?  Yet 
clearly  they  have  no  right  of  private  defence,  and,  if  they  cause 
hurt  in  any  degree,  they  must  take  the  consequences.  It  cannot 
be  said  that  a  man  who  attacks  another  with  a  weapon 
calculated  to  inflict  serious  injury,  though  without  intention  of 
taking  life,  and  finds  unexpected  resistance,  is  justified  by  that 
resistance  in  taking  life.  It  may  not  have  been  his  intention  at 
first  to  do  so,  but  it  comes  to  be  his  intention,  or  at  any  rate  he^ 
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1873       under  the  preaaure  of  the  position  into  which  he  has  forcetl 
QuBEM      himself,  comes  to  commit  an  act  so  imminently  dangerous  that 
Sabbd  Au.   it  must  in  all  probability  cause  such  bodily  injury  as  is  likely  to 
cause  death,  without  any  excuse  for  incurring  the  risk  of  causing 
such  injury,  and  by  that  act  he  commits  murder.     As  it  is  with 
the  individual,  so  also  is  it  with  the  members  of  an   unlawful 
assembly  collected  with  the  common  object  of  gaining  a  certain 
end  by  violence,  if  it  cannot  be  obtained  otherwise.      They  are 
bound  to  assume  that  the  persons  they  are  about  to  attack  will 
exercise  their  right  of  private  defence  ;  and,  as  it  seems  to  me, 
they  must  therefore  contemplate  the  probability  of  the  use  of 
very  considerable  force,  and  cannot  with  any  shade  of  reason  say 
that  the  hurt  likely  to  be  iqflicted  is  likely  to  be  limited  at  any 
precise  degree.     They  possibly  do  not  wish  to  cause  the   death 
of  any  man,  and  would  be  well  content  to  gain  their  end  without 
striking  a  blow,  by  the  mere  show  of  force,  but  for  all   that,  it 
is  their  intention  to  strike,  if  their  end  cannot  be   otherwise 
gained ;  and  if  a  very  great  amount  of  violence  becomes  neces- 
sary, and  is  used,  either  to  overcome  the   resistance   of   the 
opposite  party,  or  to  extricate  themselves  from  the  position  in 
which  they  have  placed  themselves  (their  opponents  being  still 
within  the  limits  of   their  rights   of   self-defence),  I,   for  one, 
cannot   but  say  that  the  use  of  that  amount  of  violence^  and 
nothing  less,  was  within  their  intention ;  and  that  being  so,  I 
am  forced  to  say  that  any  probable  result  of  that  violence  was 
within  their  knowledge.  Homicide  is  certainly  a  probable  result; 
and  it  can  hardly  be  that  such  homicide  under  the  circumstances 
can  be  anything  less  as    regards    the    individuals  whose  act 
directly  causes  death  than  murder  ;  and  it  therefore  follows  that 
the  probability  of  the  commission  of  the  offence  of  murder  was 
within  their  knowledge. 

In  this  particular  case  we  have  one  of  the  party  to  which  the 
accused  belonged,  armed  with  a  loaded  gun,  a  weapon  that  could 
not  be  used  as  a  weapon  of  offence  without  imminent  risk  to  life^ 
and,  therefore,  I  look  upon  this  case  as  one  in  which  the  probabi- 
lity of  the  commission  of  the  offence  of  murder  was  more  than 
usually  great,  and  more  certainly  within  the  knowledge  of  the 
parties.     It  may  be  that  the  accused  could  have  shown  circum* 
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stances  from  which  the  Court  ought  to  infer  that  the  use  of  that        1878 
gun  was  not  within  their  intention  or  knowledge,  but  I  do  not       Qubbn 
think  that  the  prosecution  was  bound  to  prove  that  no  such    Sabed  Ali. 
circumstances  existed. 

Finding  that  the  murder  was  committed  in  the  prosecution  of 
the  comnaon  object  of  the  unlawful  assembly,  and  that  it  was  an 
offence  which  the-accused  knew  to  be  likely  to  be  committed  in 
the  prosecution  of  that  object,  I  am  compelled  by  the  words  of 
8.  149  to  hold  that  the  accused  as  members  of  the  unlawful 
assembly  are  guilty  of  murder,  I  would,  therefore,  on  this  appeal 
uphold  the  conviction  and  sentence,  leaving  the  questioll  of 
mitigation  of  punishment  to  be  dealt  with  separately. 

PoNTiFEX,  J. — In  this  case  the  Sessions  Judge  has  found  that 
the  act  which  caused  the  murder  was  sudden,  and  was  unpre- 
meditated by  any  member  of  the  unlawful  assembly.  The 
evidence  fully  supports  such  finding.  Under  these  circumstances 
I  am  of  opinion  that  those  members  of  the  illegal  assembly  who 
did  not  commit  the  homicidal  act  cannot  be  considered  guilty 
.of  murder  under  s.  149  of  the  Penal  Code. 

To  apply  that  section  to  the  case  of  murder,  its  alternative 
provisions  must  be  read  as  follows : — **  If  murder  is  committed 
by  any  member  of  an  unlawful  assembly  in  prosecution  of  the 
eommon  object  of  that  assembly,  or  if  murder  is  committed  by 
any  member  of  an  unlawful  assembly,  and  the  members  of  that 
assembly  know  murder  to  be  likely  to  be  committed  in  prosecu- 
tion of  that  object ;  every  person  who,  at  the  time  of  the  commit- 
ing  of  the  murder,  is  a  member  of  the  same  assembly,  is  guilty 
of  murder." 

In  the  present  case  the  conimon  object  of  the  illegal  assembly  i 
was  to  obtain  possession  of  land  by  a  large  armed  force  from  a  \ 
small  unarmed  party.  In  my  opinion  the  evidence  shows  that 
the  parties  prosecuting  that  common  object  did  not  contemplate, 
or  know  it  to  be  likely,  that  the  offence  of  culpable  homicide 
would  be  committed.  The  murder  comibitted  hastily  by  one 
member  of  the  assembly  was  not,  in  my  opinion,  committed 
"  in  prosecution"  of  the  common  object  of  the  assembly,  in  the 
planning  of  which  no  homicidal  intention  bad  been  entertained. 

46 
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^^^        Nor  could  the  membera  of  the  assembly  thiDk,  and  much  less 
QuKKK      «  tn^^  w  murder  to  be  likely  to  be  committed  "  in  prosecution'*  of 
SabedAu.    a  common  object,  which  was  intended  to  be,  and  which  might 
naturally  and  probably  have  been,  accomplished  without  homicide. 
To   bring  the    offence  of  murder,   as  defined  by   the  Code, 
within  8.  149,    I  think  it  must  either   necessarily    flow    from 
the   prosecution  of  the  common  object,  or  it  must  so  probably 
flow  from  the  prosecution  of  the  common  object  that  each  mem- 
ber might  antecedently  expect  it  to  happen.     The   offence  of 
murder,  as  strictly   defined   by  the   Code,  requires  a  previous 
intention  or  knowledge  in   the  perpetrator;   and  to   "know" 
that  murder  is  likely  to  be  committed  is  to  know  that  some 
member  of  the  assembly  has  such  previous  intention  or  know- 
ledge.    The  word  *^  know  ^  used  in  the  second  branch  of  the 
section  is,  I  think,  advisedly  used,  and   cannot  be  made  to  bear 
the  sense  of  '^  might  have  known."     This  interpretation  of  s.  149, 
so  far  as  murder  is  concerned,  seems  to  me  confirmed  by  com- 
puring  ss.  398  and  396  with  ss.  148  and  149.     From  s.  398,  it 
appears  that,  being  armed  with  a  deadly  weapon  at  a  dacoity,  is 
considered  an  offence  deserving  of  far  greater  punishment  than  the. 
offence  under  s.   148  of  being  armed  with  a  deadly  weapon  at  a 
riot.     The  reason  for  this  distinction  must  be  that  more  serious 
consequences  are  likely,  and  must  be  known  to  be  likely,  to 
result  from  an  armed  assembly  at  a  dacoity  than  at  a  riot,  and 
yet,  if  murder  is  committed  by  one  of  five  dacoits,  the  others 
are  not  guilty  of  murder,  and  may  be  lentenced   to  imprison- 
ment for  any   time  under   ten  years,  while,  if  s.  149  is  to  be 
construed,  as  it  has  been  construed  by  the   Sessions  Judge  in 
this  case,  if  murder  is  committed  by  one  of  five  rioters,  the  others 
would  all  be  guilty  of  murder,  and  must  be  sentenced  to  death 
or  transportation  for  life,  though  less  serious  consequences  would 
antecedently  be  likely  to  result  than  from  a  dacoity. 

I  am  therefore  of  opinion  that  the  prisoners  who  have  appealed 
I  are  not  guilty  of  murder ;  but  as  it  appears  from  the  evidence 
that  they  were  members  of  an  .illegal  assembly,  and  were  all 
armed  with  lattisy  they  are  guilty  of  an  offence  under  s.  148, 
and  ought,  in  my  opinion,  to  be  sentenced  to  three  years' 
rigorous  imprisonment. 
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Fheab^  J.     (after  stating  the  facts  as  above). — It  appears        1873 
to  me  that  the  reasoning  by  which  the  Judge  on  the  facta  thus       Qukbw 
stated  by  him  brings  the  charcre  home  to  the  prisoners  is  some*    Sabbd  Au. 
what  incomplete.     The  words  of  s.  149,  Indian  Penal  Code,  are 
as  follows : — (reads)* 

These  words  do  not,  in  my  opinion,  support  the  view  which 
the  Judge  expressed  at  t,he  outset  of  his  judgment,  and  by 
which  he  appears  to  have  been  guided  to  his  final  decision  to 
the  efiect  thaf,  because  murder  was  committed  by  one  member 
of  the  assembly,  therefore  all  the  prisoners  as  taking  part  in  the 
riot  and  having  the  same  object  in  view,  namely,  to  drive  Fuckeer 
Buksh  off  the  land,  were  in  the  eye  of  the  law  guilty  of  murder. 
It  seems  to  me  clearly  not  the  case  that  every  offence  which 
may  be  committed  by  one  member  of  an  unlawful  assembly 
while  the  assembly  is  existing,  t.e.,  while  the  members  are 
engaged  in  the  prosecution  of  a  common  object,  is  attributed  by 
8.  149  to  every  other  member.  The  section  describes  the 
offence  which  is  to  be  so  attributed,  under  two  alternative 
forms,  namely,  it  must  be  either,  1st, — ^'  an  offence  committed 
by  a  member  of  the  unlawful  assembly  in  prosecution  of  the 
common  object  of  that  assembly,"  or  2nd, — "  an  offence  such  as  the 
members  of  that  assembly  knew  to  be  likely  to  be  committed  in 
prosecution  of  that  object." 

Now,  inasmuch  as  the  continuance  of  the  unlawful  assembly 
is  by  the  definition  of  s.  141  made  conterminous  with  the 
prosecution  of  the  common  object,  it  seems  tolerably  clear  that 
the  Legislature  must  have  employed  the  words  '^  prosecution  of 
the  common  object"  with  some  difference  of  meaning  in  these 
two  passages  respectively.  Also  the  mere  fact  that  the 
Legislature  thought  fit  to  ei^press  the  second  alternative  appears  to 
show  very  distinctly  that  it  did  not  intend  the  words  "in 
prosecution"  which  are  found  in  the  first  to  be  equivalent  to 
*'  during  the  prosecution,"  for,  if  they  were,  then  the  second 
alternative  would  have  clearly  been  unnecessary.  And  a 
comparison  with  this  passage  of  the  language  which  is  used  in 
s.  460,  where  the  Legislature  makes  all  the  persons  concerned  in 
committing  a  burglary  punishable  with  transportation  for  life, 
if  any  one  of  their  number  at  the  time  of  the  committing  of 
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1^^ burglary  causes  death,  &c.,  stroDgly  bears  out  this  view.     I  am 

QtTBEs  of  opinion  that  an  offence,  in  order  to  fall  within  the  first  of 
Sabkd  Ali.  the  above  alternatives,  i.^.,  in  order  to  be  comoaitted  in  tlie 
prosecution  of  the  common  object,  must  be  immediately 
connected  with  that  common  object  by  virtue  of  the  nature  of 
the  object;  for  instance,  if  a  body  of  armed  men  go  out  to  fight, 
their  common  object  is  to  cause  bodily  injury  to  their  oppo- 
nents; and  in  that  case  death,  resulting  from  injury  caused, 
would  be  homicide  committed  in  prosecution  of  the  common 
object.  And  an  offence  will  fall  within  the  second  alternative 
if  the  members  of  the  assembly,  for  any  reason,  knew  before- 
hand that  it  was  likely  to  be  committed  in  the  prosecution  of 
the  common  object,  though  not  knit  thereto  by  the  nature  of  the 
object  itself. 

It  seems,  thus,  on  a  little  consideration,  to  be  apparent  that 
the  two  alternatives  of  s.  149  do  not  cover  all  possible  cases 
of  an  offence  being  committed  by  one  member  of  an  unlawful 
assembly  during  the  time  when  the  common  object  of  the 
assembly  is  being  prosecuted.  It  follows  that,  in  every  trial  of 
prisoners  on  a  charge  framed  under  the  provisions  of  s.  149  of 
the  Penal  Code,  even  when  it  is  proved  that  the  specified  offence 
was  committed  by  on§  of  the  members  of  the  assembly  during 
so  to  speak  the  pendency  of  that  assembly,  it  yet  remains  on 
issue  of  fact  to  be  determined  on  the  evidence,  whether  that 
offence  was  committed  in  prosecution  of  the  common  object  as  | 

I  have  endeavored  to  explain  the  meaning  of  those  words  in         J 
the  first  part  of  the  section,  and  if  not  whether  it  was  an  offence 
such  as  the  members  of  the  assembly  knew  to  be  likely  to  be 
committed  in  the  prosecution  of  the  object. 

Returning  now  to  the  particular  facts  of  the  present  case,  I 
think  there  appears  to  be  abundant  reason  for  coming  to  the 
conclusion  that  Tareboolah  committed  murder  in  the  way 
described  by  the  Judge.  But  it  seems  also  clear  that  murder, 
or  even  the  taking  of  life,  was  not  immediately  connected  with 
the  common  object  of  the  unlawful  assembly  of  which  the 
prisoners  were  members.  That  common  object  was,  as  the  Judge 
expresses  it,  to  drive  Fuckeer  Buksh  off  the  land  and  to  prevent 
him    from  cultivating  it.     There  is  however  nothing  in  thd 
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evidence  to  indicate  that  the  members  of  the  assembly  were        1873 
prepared  and   intended  to  accomplish  that  object  at  all  hazards      Qukbn 
of  life.     I  do  not' think  that  they  intended  to  attain  the  common    SabbdAli. 
object  by  meatis,  if  necessary,  of  murder.     Indeed,  the  Judge 
himself  says  that  ^^the  resistance  offered  by  Somed  Ali  and 
Sharef  Ali  was  unexpected''  by  the  prisoner's  party,  and  that  it 
''  led  to  the  sudden,  and  probably  at  first  unintended,  use  of  the 
gun  by  Tareboolah."     This  being  so,  I  find  myself  unable,  sitting 
as  a  Judge  o#fact,  on  this  appeal,  to   arrive   at  the  conclusion 
that    Tareboolah    committed    murder    in    prosecution    of  the 
common  object  of   the  unlawful  assembly,  within  the  meaning 
of  the  first  part  of  the  section. 

Neither  do  I  think  it  is  satisfactorily  made  out  by  the 
evidence  that  the  prisoners  knew  it  to  be  likely  that  this  offence 
of  murder  would  be  committed  in  the  prosecution  of  the 
common  object  of  the  assembly  within  the  meaning  of  the 
second  part  of  the  section,  taking  that  object  to  be  the  driving 
Fuckeer  Buksh  off  the  land.  It  was  ct  priori  possible,  and  indeed 
most  probable  that  that  object  would  be  effected  without  auy 
risk  of  life  whatever.  The  assailants  had  reason  to  suppose, 
indeed  knew  quite  well,  that  the  party  they  were  about  to 
attack  was  absolutely  unarmed.  The  members  of  the  unlawful 
assembly  generally,  including  the  prisoners,  might  reasonably 
have  expected  (and  there  is  nothing  whatever  in  the  event  to 
show  that  they  did  not)  that  Fuckeer  Buksh  and  his  co-laborers 
would  be  driven  off  the  land  by  the  mere  show  of  such  force 
as  they  had,  or  at  any  rate  by  the  use  of  force  very  far  short 
of  life-taking.  And  even  if  I  allowed  myself  to  be  carried  by 
the  evidence  so  far  as  to  think  (as  I  do  not)  that  the  prisoners 
and  the  other  members  of  the  unlawful  assembly  knew  that 
culpable  homicide  was  likely  to  be  committed  in  the  prosecution 
of  the  common  object,  still  I  should  be  unable  to  say  that  their 
knowledge  also  included  any  of  the  ingredients  of  aggravation 
which  are  required  in  order  to  convert  the  offence  of  culpable 
homicide  into  the  offence  of  murder.  It  is  obvious  that,  in  the  \ 
events  which  happened,  those  ingredients  were  of  sudden  origin, 
and  were  entirely  personal  to  the  actual  murderer.  Tareboolah 
committed  murder   by  doing,  on  the  -spur  of  the  moment,  a  . 
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1873  previously  unintended  act,  which  act  however  he  muet  himself 
QuBisN  \yQ  taken  to  have  known  at  the  time  was  so  imminently 
SabbdAli.  dangerous  that  it  must  in  all  probability  cause  death,  or  such 
bodily  injury  as  was  likely  to  cause  death,  and  which  did  in 
fact  cause  death.  If  then  the  prisoners  knew  that  murder  was 
likely  to  be  committed  in  the  shape  in  which  it  was  committed, 
they  must  have  been  aware  that  it  was  likely  one  of  the 
members  of  the  unlawful  assembly  would  do  an  act  which  would 
be  likely  to  cause  death,  and  which  would  in  fact  Cause  death,  a 
statement  which  on  the  face  of  it  seems  to  be  a  contradiction 
of  terms.  In  truth,  when  the  second  likelihood  comes  to  be 
placed  upon  the  first,  it  has  the  effect  in  my  judgment  of 
removing  the  case  altogether  from  the  scope  of  s.  149.  And 
none  of  those  forms  of  murder  from  'which  "  likelihood  ^  is 
absent  are  brous^ht  by  the  evidence  in  this  case  within  the 
contem])lation  of  the  prisoners  or  of  anybody  else.  There  is 
nothing  to  suggest  that  the  prisoners  for  indeed  any  of  them) 
knew  that  it  was  likely  that  an  act  would  be  done  by  one  of  the 
members  of  the  assembly  with  any  of  the  intents  mentioned  in 
the  first  three  clauses  of  s.  300  of  the  Penal  Code  and  would 
cause  death. 

On  the  whole  I  think  that  the  prisoners  have  been  wrongly 
convicted  of  the  charge  framed  under  s.  149.  I  think 
however  that  the  facts  established  against  them  certainly 
amount  to  rioting ;  and  it  appears  also  that  they  were  all  armed 
with  heavy  lattis.  Therefore,  under  the  provisions  of  s.  148, 
they  are  punishable  with  imprisonment  for  a'  term  which 
may  extend  to  three  years.  Accordingly  I  would  reduce  the 
sentence  passed  by  the  Sessions  Judge  to  a  sentence  of  rigorous 
imprisonment  for  three  years.  • 

Jackson,  J. — It  appears  to  me  that  the  construction  of  this 
section  (149),  that  is,  a  construction  which  shall  be  at  once  reason- 
able and  grammatical,  involves  two  difficulties,  or  at  least  two 
points  which  call  for  attentive  consideration: — 

I  St. — "  The  common  object." 

2nd. — "  Or  such   as  the  members  of    that  assembly  knew 
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to    be    likely    to    be    committed  in  the  prosecution    of   that        ^873 
object."  Qu«»J^ 

It  has  been  proposed  to  interpret  the  "common  object^'  in  a    SabkdAli, 
precise  sense^  so  as  to  indicate  the  exaot  extent  of  violence  to 
which  the  rioters  intended  to  go,  namely,  to  take  possession  of  the  » 

land  by  force,  extending,  if  need  be,  to  wounding  and  the  like. 
This,  I  think,  is  not  the  sense  in  which  the  words  were 
intended  to  be  understood.  They  are  not,  it  seems  to  me, 
used  in  the  stkme  sense  as  "  the  common  intention"  in  s.  34, 
which  means  the  intention  of  all,  whatever  it  may  have  been. 
The  words  here  seem  to  have  manifest  reference  to  the  defining 
section  (141),  and  to  point  to  one  of  the  five  objects,  which 
being  common  to  five  or  more  persons  assembled  together,  make 
their  assembly  uylawful.  For  this  reason  I  think  that  any 
attempt  to  mitigate .  the '  rigor  of  the  section  by  limiting  the 
construction  of  the  words  "common object"  must  fail,  and  that  any 
offence  done  by  a  member  of  an  unlawful  assembly  in  prosecu- 
tion of  the  particular  one  or  more  of  the  five  objects  mentioned 
in  s.  141,  which  is  or  are  brought  home  to  the  unlawful  assem- 
bly, to  which  the  prisoner  belonged,  is  an  ofience  within  the 
meaning  of  the  first  part  of  the  section. 

We  then  come  to  the  second  point,  t.e.,  the  meaning  to 
be  given  to  the  words  "  or  such  as  the  members,"  &c.  If 
the  word  "or^  has  been  used  in  an  alternative  sense,  the 
sentence  would,  if  fully  expressed,  run  thus  : — *^  If  an  ofience  is 
committed,  which  is  committed  in  prosecution,  or  which,  if  not  so 
committed,  is  ^yet  such  as  the  members  knew  to  be  likely,"  which 
seems  absurd.  Nor  can  it  be  believed  that  the  Legislature  intend- 
ed to  attach  the  consequences  of  (say)  murder  committed  by  a 
member  of  an  unlawful  assembly  in  prosecution,  &c.,  to  all 
members  of  that  assembly,  unless  those  members  had  a  know- 
ledge that  the  commission  of-  murder  was  likely,  as  an  incident 
of  their  endeavors  to  carry  out  the  "common  object."  For 
this  would  be  the  consequence,  if  the  word  "or"  be  a  simple 
alternative,  and  if  the  first  condition  being  fulfilled,  namely, 
that  the  act  was  committed  in  prosecution  of  the  common 
object,  it  was  unnecessary  to  resort  to  the  second,  in  which  case 
the  finding  would  simply  be  that  an  ofience,  namely,  murder. 
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1878 had  been  committed  by  a  member  of  the  unlawfal  assembly  in 


QuBBzr  prosecution  of  the  common  object  thereof,  although  the  person 
Sabbo  Alt.  who  aetuallj  committed  the  murder  had  used  means  not  within 
the  contemplation  of  the  others,  such  as  the  firing  of  a  concealed 
pistol,  or  the  like,  and  all  the  other  members  of  that  assembly 
wonld  thereupon  be  liable  to  be  hanged  or  transported  for  life 
at  the  discretion  of  the  Judge, — a  thing  which  seeme  impossible 
to  have  been  within  the  intention  of  the  Legislature.  But 
if  the  word  "or"  be  treated,  with  some  violence  I  admit, as 
illustrative,  or  instead  of  and,''  and  the  knowledge  of  likelihood 
be  thus  a  further  condition  imposed,  the  law  becomes  at  once 
reasonable  and  intelligible. 

In  view  of  the  difficulties  caused  by  the  section^  I  was  at 
first  strongly  incliued  to  believe  that  the  word  *^  or  "  had  crept 
in  by  a  misprint,  or  clerical  error,  either  .instead  of  *^  and,"  or 
simply  as  an  addition  to  the  text,  and  I  applied  for  information 
to  the  legislative  department  My  learned  friend,  Mr. 
Whitley  Stokes,  however,  assures  me  that  the  word  appears  in 
all  the  copies  of  the  Code  as  successively  considered  and 
amended  as  far  back  as  1856  when  the  section,  as  it  now  stands, 
took  the  place  of  the  original  section,  numbered  133,  which 
may  be  seen  at  page  32  of  the  edition  printed  in  England  in 
1851,  and  which  was  of  a  different  character. 

In  the  difficulty  which  besets  us,  the  construction  which  I  have 
suggested  is  the  only  one  which  seems  to  me  possible,  and  I 
could  not  consent  upon  s.  149  to  subject  any  person  to  the 
consequences  of  an  offence  which,  though  committed  in  prosecu- 
tion of  the  common  object  of  the  unlawful  assembly,  he  himself 
had  not  directly  contemplated,  unless  it  was  proved  that  he 
knew  it  to  be  likely  that  such  offence  would  be  so  committed. 

In  the  particular  case  before  us,  I  concur  in  the  view  of  the 
facts  taken,  and  in  the  order  to  be  made  by  the  majority  of  the 
Court. 

Couch,  C.J. — The  appellants  in  this  case  have  been  con- 
victed under  s.  149  of  the  Penal  Code.  A  comparison 
of  this  seotion  with  s.  460  shows,  as  has  been  noticed  by 
Phear,  J.,  that  s.   148  is  not  intended  to  subject  a  member 
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of  an  unlawful   assembly   to    punishment   for    every  oflFence        i87S 
which  is  committed  by  one*  of  its  members  during  the   time      Qubrv 
they  are  engaged  in  the   prosecution   of  the   common   object.    Sabbd  Au. 
The  difference  of  the  language  of  the  two  sections  seems  to 
show  that    the    legislative    authority    had    in    its    mind    the 
distinction  between  the  two  cases ;  and  it  is  not  sufficient  in 
order    that  a  person  may   be   convicted    under  s.    149   that 
there  should  be  an  .unlawful  assembly,  that  the  members  of  it 

« 

sliould  be  prosecuting  the  common  object  of  it,  and  that  an 
offence  should  be  committed  by  one  of  them. 

I  need  not  repeat  the  language  of  the  section.  It  is  divided, 
as  it  seems  to  me,  into  two  parts,  and  in  my  opinion,  in  order 
to  bring  a  case  within  the  first  part,  namely,  that  which  speaks 
of  the  offence  being  committed  in  the  prosecution  of  the  common 
object  of  the  assembly,  the  act  must  be  one  which  upon  the 
evidence  appears  to  have  been  done  with  a  view  to  accomplish 
the  common  object.  I  think  this  is  the  meaning  of  that  part  of 
the  section,  and  we  must  see  whether  the  act  was  done  with  that 
view. 

The  Sessions  Judge  has  found,  and  I  think  correctly,  that 
tlie  common  object  in  this  case  was  to  drive  JB^uckeer  Buksh  off 
the  land,  and  he  has  stated,  I  also  think  in  accordance  with  the 
evidence,  what  occurred.  "  I  do  not  doubt,"  he  says,  that  the 
unexpected  resistance  offered  by  Somed  Ali  and  Siiaref  Ali,  but 
more  especially  of  the  former  who  was  a  young  and  powerful 
fellow,  and  who  snatched  a  latti  from  the  hands  of  one  of  his 
adversaries,  and  laid  about  vigorously  with  it,  led  to  the  sudden, 
and  probably  at  first  unintended,  use  of  the  gun  by  Tareboolah. 
Finding  his  party  driven  back  by  the  two  men  Somed  Ali  and 
Sharef  Ali,  for  the  two  old  men  Fnckeer  Buksh  and  Kadez  Ali 
were  not  of  much  account  (though  Fuckeer  Buksh's  right  hand 
shows  that  it  was  considerably  knocked  about),  Torab  Ali  raised 
his  gun  and  fired  striking  the  advancing  Somed  Ali  full  in  the 
chest."  That  does  not  appear  to  me  to  be  an  act  done  by 
Tareboolah  with  a  view  to  accomplish  the  object  of  driving 
the  other  party  off  the  land  in  consequence  of  the  unexpected 
counter-attack  of  that  party,  and  with  a  view  to  prevent  or  repel 
it.     I  think  that  is  the  fair  conclusion  from  the  evidence,  and 

47 
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1878        eertainly  in  «  case  of  this  description   where,  if  the  acetified 

QuBBH      2ire  found  guilty,  they  are  liable  to  a  seutence  of  death,  if  there 

Sabbd  All  ig  a  reasonable  doubt  as  to  the  view  with  which  the  gnn  was 

fired,  they  ought  to  have  the  benefit  q{  it.     I  am  unable  to  aay 

upon  the  evidence  in  this  case  that  the  firing  the  gun  was  done 

in  the  prosecution  of  the  common  object  of  the  assembly. 

Then  I  have  to  consider  the  second  part  of  the  section  that 

the  offence  is  to  be  sixph   as  the   members  of  the  unlawful 

assembly  knew  to  be  likely 'to  be  committed  in  the  proeecuiion 

of  the  common  object     At  first  there  does  not  seem  to  be  much 

distinction  between  the  two  parts  of  the  section,  and  I  think 

the  cases  which  would  be  within  the  first  offences  committed 

in  prosecution  of  the  common  object,  would  be  generally,    if 

not  always,  within  the  second,    namely,  offences    which   the 

parties  knew  to  be  likely  to  be  committed  in  the  prosecntioift 

of  the  common  object     But  I  think  there  may  be  cases  which 

would  come  within  the  second  part,  and  not  within  the  first. 

"Without  laying  down  the  law  as  to  any  other  case  than  that 

before  us,  I  tlduk  there  might  be  a  case  of  this  kind ;  persons 

assemble  with  a  view  to  attack  and  plunder  the  house  of  a 

particular  person ;  that  would,  be  an  unlawful  assembly,  and 

the  common  object  of  the  assembly  would  be   house-breaking, 

or  the  other  offences  which  would  be  included  in  such  acts  as 

attacking  and  plundering  a  man's  house ;  but  from  some  cause, 

such  as  a  show  of  resistance,  they  might  not  contiuue  to  prose" 

cute  that  common  object,  and  before  they  had  dispersed,  and 

whilst  they  continued  to  be  an  unlawful  assembly,  some  of  them 

might  plunder  another  house  and  thereby  commit  an  offence. 

Such  a  case  might  come  within  the  second  part  of  the  section, 

as  an  offence  which   the  members  of  the  unlawful   assembly 

knew  to  be  likely  to  be  committed  in  prosecution  of  the  common 

object,  but  which  was  not  committed  in  the  prosecution  of  it 

But  that  is  a  case  which  we  should  have  to  determine  when  it 

arises.     I  only  mention  it  as  showing  that  there  may  be  cases 

which  would  come  within  the  second,  but  not  within  the  first 

part  of  the  section. 

The  question  in   this  case  is  whether  upon  the  evidence  we 
can  say  that  these  persons  when  they  met  together,  with  the 


VOL.  XL]  HIGH  COURT.  363 

object  of  driving   Fuckeer  Bukgh   and  his  party  oflF  the  land,        1873 

supposing  they  knew  that  Tareboolah  had  a  gun  with  him,  knew       Qukk» 

also  that  he  was  likely  to  make  use  of  it  in  such  a  manner  as  to   Sabbd  Ali. 

be  guilty  of  the  offence  of  murder.    Seeing  what  is  necessary  to 

constitute  that  offence,  I  am  unable  upon  this  evideuee  to  come 

to  the  conclusion  that  these  persons  knew  that  this  was  likely. 

I  think  it  is  not  only  possible,  out  probable,  that  they  did  not 

think  that  the  gun  would  be  used  in  that  manner  by  Tareboolah* 

And  it  seems  to  me  upon  the  finding  of  the  Sessions  Judge  that 

it  was  so,  because  he  appears  to  have  thought  that  the  use  of  the 

gau  was  sudden  and  probably  unintended.     He  seems  to  have 

thought  that,  if  nothing  more  had  occurred  than  driving  the 

party  off  the  land,  and  what  might  naturally  be  expected  to 

happen  in  doing  that,  the  gun  would  not  have  been  used  in  such 

a  manner  as  to  make  the  person  using  it  guilty  of  murder,  and 

as  I  said  in  regard  to  the  first  part  of  the  question,  we  are 

bound  where  there  is  a  reasonable  doubt  to  give  the  accused 

the  benefit  of  it. 

I  concur  with  the  other  members  of  the  Court  in  thinking 
that  the  accused  ought  not  to  have  been  convicted  under  s.  149, 
but  that  they  may  properly  be  convicted  under  s.  148.  The 
conviction  will  be  altered  accordingly,  and  the  sentence  will  be 
one  of  three  years'  rigorous  imprisonment. 


APPELLATE  CIVIL. 


Before  Mr,  Justice  Markhy  and  Mr.  Justice  Birch. 

CHOWDHRY  QOLUCK  CHUNDEU  and  othbes  (Judgmbnt-dbbtoes)  v.         i873 
CHOWDHRY  QUNGA  NARAIN  and  othbes  (DBCEBB-HOLDBBa).*  May  30. 


Decree^  Error  in — Power  to  aemnd  Decree — Mistake — Appeal^-- Review, 

• 

A  obtained  a  decree  for  costs  ia  a  suit  brought  by  S  against  A,  and  the 
decree  was  confirmed  on  appeal  to  the  High  Court  on  18th  June  1869.  On  13th 
December  1871,  A  applied  for  execution  of  the  decree,  but  it  was  found  that 
the  decree  omitted  to  specify  from  whom  A  was  to  obtain  his  coatBy  and  it 

*  Miscellaneous  Begular  Appeal,  No.   97  of    1878,  from  an  OTde(  ol  the  Judge  of 
Midnapore,  dated  the  2l8t  December  1872. 
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1878  WM  held  that  no  execution  conld  be  taken  outander  the  decree.    A,  therefore, 

Chowdhrt  applied  to  the  Judge  who  passed  the  original  decree  to  amend  the  decree^  and 

Cbvbdkb  ^^®  decree  was  amended  on  2l8t  August  1872,  bj  inserting  i?  as  the  partj  who 

^'  was  to  pay  A^b  costs.    A  then  made  a  fresh  application  for  execution,  which 

GuHOA  was  allowed.    Held  that  the  Judge  had  power  to  amend  the  decree  notwith- 

Naraui.  standing  it  had  been  appealed  from  and  confirmed  bj  the  High  Court,  and 

such  order  was  appeakblek 

1^  this  suit  the  present  appellants  were  the  original  plaintiffs. 
They  made  the  present  respondents  defendants^  and  it  was  held 
that  they  had  been  wrongly  made  defendants^  and  were  therefore 
entitled  to  their  costs.  The  decree  was  made  on  13th  July  1S68. 
In  the  drawing-up  of  the  decree,  there  was  an  omission,  it  not 
being  stated  from  whom  the  defendants  w«re  to  obtain  their 
costs.  The  decree  was  confirmed  on  appeal  to  the  High  Court 
on  18th  June  1869.  On  13th  December  1871,  the  respondents 
made  an  application  for  execution  of  their  decree  for  .costs. 
The  omission  in  the  decree  was  then  discovered,  and  though 
the  Judge  allowed  execution  to  issue,  it  was  held  on  appei^l 
to  the  High  Court  on  23rd  May  1872  (1)  that  they  could  have 
no  execution  upon  the  decree  as  it  stood.  Thereupon,  they 
applied  to  the  Judge  who  passed  the  original  decree  to  amend 
the  decree,  and  the  omission  was  on  2l8t  August  1872  rectified 
by  inserting  the  names  of  the  appellants  as  the  parties  from  whom 
the  defendants  were  to  obtain  their  costs.  A  fresh  application 
for  execution  was  then  made,  which  was  opposed  by  the  appellants 
on  the  ground  that  it  was  barred  by  the  law  of  limitation.  The 
Judge  held  on  2  Ist  December  1872  that  it  was  not  barred;  that 
the  proceedings  of  18th  June  1869  kept  the  decree  alive ;  and 
that  the  application  for  execution  on  13th  December  1871  was 
bond  Jide,  notwithstanding  it  had  been  held  that  execution  could 
not  be  taken  out  under  the  decree. 

From  that  decision  the  plaintiflfe  appealed  to  the  High  Court. 

'Bshoo  Doorffa  Mohun  Doss  for  the  appellants. — The  Judge 
had  no  power  to  amend  the  decree  on  2 Ist  August  1872.  The 
application  was  made  more  than  three  months  from  the  date  of 
the  decree.  The  decree  too,  having  been  confirmed  by  the  High 
Court,  had  become  a  decree  of  that  Court.     It  was  practically 

(1)  See  post,  p.  368. 
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an  application  for  a  review  of  judgment^  and  where  an  appeal        1878 
has  been  preferred  to  the  High  Court,  and  admitted,  a  review   Chowdhrt 
wiltnot  be  granted  by  the  lower  Court — Lucas  v.  Stephen  (1).     Chunder 
[Mabkby,  J. — Was  it  an  application  for  review  ?]     Yes,  the   Chowdhry 
Judge  so  treats  it.     The  omissipn  was  not  a  mere  clerical  error.     Nabain. 
No  sufficient  cause  was  shown  for  the  dalay  in  making  the 
application.     As  to  limitation  it  is  submitted  that  the  appli- 
cation for  execution  on  13th  December  1871  was  not  bonAfide,. 
and  therefore  the  execution  was  barred. 

Baboo  Bhowanee  Churn  Dutt  for  the  respondents. — The 
appellants  might  have  appealed  from  the  order  amending  the 
decree;,  but  they  di<l  not  do  so  ;  such  an  order  is  appealable — 
Shama  Churn  Chuckerbutty  y.  Bindabun  Chunder  Roy  (2). 
The  Judge  had  power  to  amend  this  decree  notwithstanding  the 
appeal  to  the  High  Court — Oomanund  Roy  y.  Maharajah  Suttish 
Chunder  Boy  (3).  The  application  was  not  an  application  for 
review  under  s.  376,  Act  VIII  of  1859,  but  to  correct  a  clerical 
error :  the  decree  did  not  agree  with  the  judgment,  and  the 
application  was  to  amend  that  omission.  The  Court  had  power 
to  correct  such  an  omission — Zuhoor  Hossein  y.  Mussamut 
Syedun  (4),  Haradhun  Mookerjee  y.  Chunder  Mohun  Roy  (5), 
and  Bunkoo  Lai  Singh  y.  Basoomunissa  Bibee  (6). 

Baboo  Doorga  Mohun  Doss  in  reply : — Shama  Churn  Chucker- 
butty y.  Bindabun  Chunder  Roy  (2)  only  shows  that,  where 
a  review  has  not  been  applied  for  within  three  months,  the 
High  Court  has  power  to  look  into  the  sufficiency  of  the 
cause  for  admitting  it.  The  order  of  21st  August  1872  was 
not  appealable;  under  s.  378,  Act  YIII  of  1859,  an  order 
admitting  a  review  is  final :  this  was  such  an  order.  [Bibgh,  J. 
— It  was  not  entered  on  the  record  as  application  for  review.] 

The  judgment  of  the  Court  was  delivered  by 

Mabk^t,  J. — In  this  case  it  appears  that  a  decree  was  passed 
on  the  13th  July  1868;  that  decree  was  brought  up  to  this 

(1)  9  W.  R.,  301.  (4)  Post,  p.  367. 

(2)  Case  No.  1895  of  1866;  80th        (5)  W.  R.,  Sp.  No.,  66. 
Jauuarj  1868.  (6)  7  W.  B.,  166. 

(3)  Id.,  471. 
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1^78 Coari  upon  appeal,  aud  was  confirmed  by  this  Court  on  the  18th 

^crTocK^  June  1869.  The  present  respondents  were  defendants  in  the  suit, 
CnuiiDBft  and  it  is  said  that  it  appears  from  the  judgment  that  it  waa  the 
Ghowohkt  intention  of  the  Court  to  dismiss  the  suit  as  against  them,  and 
Kabaix.  to  give  them  their  costs.  The  respondents,  however,  took  no 
proceeding^  in  execution  until  the  13th  December  1871,  and 
when  they  applied  for  execution,  it  was  discovered  that  the 
decree  did  not  contain  any  direction  by  whom  those  costs  were 
to  be  paid ;  it  was  consequently  held  by  this  Coart  that  the 
respondents  could  have  no  execution  upon  the  decree.  There- 
upon, acting  upon  a  suggestion  contained  in  the  judgment  of 
this  Court,  the  respondents  on  the  2l8t  August  1872  obtained 
from  the  Judge  of  the  Court  in  which  the  original  decree  was 
passed  an  order  amending  the  decree  by  inserting  the  names 
of  the  parties  from  whom  they  were  to  obtain  their  costs. 
That  amendment,  as  we  are  informed,  was  made  in  accordance 
with  the  judgment  which  had  been  passed.  Then  proceedings  in 
execution  were  again  commenced,  and  an  order  for  issuing 
execution  was  made  on  the  21st  December  1872,  which  is  now 
before  us  on  appeal. 

An  objection  has  been  taken  to  that  order  that  it  has  wrongly 
disposed  of  the  question  of  limitation  which  was  then  raised 
before  the  Court  Upon  that  point  we  see  no  reason  whatever 
to  differ  from  the  decision  of  the  Court  below. 

The  main  question  which  has  been  argued  is  that  the  present 
execution*proceedings  cannot  be  sustained,  because  the  Court 
had  no  power  to  amend  the  decree  on  the  21st  August  1872. 
Now,  on  Looking  into  the  record,  it  appears  that  that  order  of 
the  2 1st  August  1872  was  not  an  order  passed  in  review  under 
ch.  XI  of  the  Code  of  Civil  Procedure,  but  was  what  is  called 
a  miscellaneous  proceeding  such  as  was  suggested  by  a  deci* 
sion  of  this  Court  in  Oomanund  Roy  v.  Maharajah  Suttish 
Chunder  Roy  (1),  and  whatever  might  have  been  our  opinion 
independently  of  any  authority  as  to  the  power  of  a  Judge  iu 
the  mofussil  under  the  Code  to  amend  a  decree  which  has  been 
confirmed  in  the  presence  of  the  parties  by  this  Court  on  appeal, 
I  think  it  is  too  late  now,  after  that  decision  which  I  have  just 

(1)  9  W.  R.,  471. 
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referred  to,  and  the  other  decision  in  Zuhoor  Sossetn  v.  Mnssa'        ^878 


Justice  E,  Jackson, 
The  19th  Febrwry  1869. 


V. 

Chowdhrt 

GUNOA 

Nabaiii. 


mui  Syedun  (1),  and  also  the  expresBion  of  opinion  of  Kemp    ^q^^*^ 

Ghundbr 
(1)  B^ort  Mr,   Jtuiice  Normau  and  Mr,    on  the  ground  that  interest  on  the  wasi- 

lat  awarded  to  them  had  not  been  in- 
cluded in  the  decree,  and  that  this  was 
a  mistake.    The  defendants  objected  to 
ZCTHOOR  HOSSEIN  ahd  othees  (Judo-    ^  rectification  of  the  mistake.    The 

defendant  8  objection,  considered  that 

Decree,  Amendment  of— Power  qf  correcHng  j^  ^|^  perfectly  legal  and  proper   that 

Error  in,  f;]i3  plaintifis  s^oold   be  entitled  to 

Mr.  i2.£.2\oti2a2e  for  the  appellants,  interest   on    the    wasilat  awarded  to 

-j^                ilM        >i  tbd*  from  the  date  of  the  decree, 

r.                egory  j^  .^  objected  in  special  appeal  that 

Mahomed  Yusuf  for  the  respondent.  ^j,^  decision  was  erroneous,  inasmuch 

Thb  judgment  of  the  Court  was  as  the  application  to  the  Principal 

delivered  by  Sudder    Ameen    was    not    presented 

^  within  the  period  of  90  days  from  the 

NoBMAN,  J.— In  this  case  the  de-  ^^  ^f  ^jj^  original  decree,  and  was 
cree  was  originally  passed  on  the  9th  therefore  out  of  time  under  s.  377, 
of  December  1865.    By  that  decree  it  Act  VTU  of  1859.     We  think,  how- 
was  declared  that  the  defendants  should  ever,  that  merely*  adding  to  the  decree 
pay   Rs.  3,265  in  respect  of  wasilat  an  order  that  the  decree  was  to  bear 
of  the  year  1267  (1860)  with  interest,  interest  from  its  date,  was  not  an  act 
to  the  Hindu  plaintiffs,  and  that  the  done  by  way  of  review  of  judgment, 
defendants  should  pay  certain  other  because  it  does  not  appear  that  the 
plaintiffs*  wasilat  at  Bs.  1,575  annual-  Principal  Sudder  Ameen  was  altering, 
ly,  after  deducting  the  Government  or  called  upon  to  alter,  anything  upon 
revenue,  from  the  year  1268  (1861)  to  which  the  decree  was  passed:  it  was 
the  date  of  possession.   The  decree  did  merely  correcting  a  mistake  by  adding 
not  proceed  to  give  to  the  Mahomedan  that  to  the  decree  which  was  already 
plaintiffs    interest  on   the  amount  of  an  incident  to  the  then  present  right 
wasilat  awarded  from  the  date  of  the  to  recover  the  amount  of  the  decree, 
decree.    The  defendants  appealed  to  being  that,  in  respect  of  any  forbear- 
tbe  High  Court  against  the  decision  of  ance  to  enforce  the  decree,  pending 
the  Principal  Sudder  Ameen,  and  that  the  appeal  or  on  default  of  immediate 
appeal  was  dismissed.      They    have  payment,  the    amount  decreed  shall 
since  presented    an    appeal    to   Her  bear  interest.    We  think  the  Principal 
lUajesty  in  Council,  which  bears  date  Sudder  Ameen  was  right  in  treating 
thel2thof  March  1867,  but  the  papers  it  as  a  mistake  which  it  was  within 
have  not  been  transmitted  to  England,  his  power  to  correct.    If  the  proceed- 
On  the  15th  of  June  1865,  the  Maho-  ings  had  gone  home,  and  we  had  found 
mcdan  plaintiffs  presented  a  petition  ourselves  in  any  difficulty  in  securing 
to  the  Principal  Sudder  Ameen,  apply-  to  the  defendant  the  power  of  object- 
ing for  an  amendment  of  the  judgment  ing  to  the  decree  in  the  amended  form 


«  Miscellaneous  Regular  Appeal,  No.  617  of  1868,  from  an  order  of  the  Subordinate 
Judge  of  Bbaugnlpore,  dated  the  29th  August  1868. 
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Chowdhkt 

GOLUOK 

Chubdkr 

V. 

-Chowdhby 

GUNOA 

Naraiv. 


and  Glover,  JJ.  in  this  very  case,  Ckowdhry  Goluek  Chunder  ▼. 
Chowdhry  Gunga  Narain  (1),  for  a  Diyision  Bench  to  hold  that 

because  the  application  was  to   late  defendants    thus   become   jadgment- 

that  the  Privy  Council  might  have  creditors  applied  to  take  out  execution, 

heard  the  appeal,  we  should  have  felt  and  to  get  their  costs  when  it   was 

the  difficulty  in  saying  that  the  amend-  objected  that  they  were  ban«d    by 

ment  could  be  allowed.    In  the  present  limitation,    more    th#ti    three    yeazs 

case  the  appellant  has  failed  to  show  haying  elapsed  from  the  date  of  the 

that  any  injustice  was  done  him  by  the  decree.     The  Judge  considered  th&t 

allowance  of  the  amendment  which,  the  time  should  count  iit>m  the  dale 

as  appears  to  us,  was  simply  in  further-  ©f  the  decree  of  the  High  Court,  and 

ance  of  th^  decree.    The  appeal  is  that   therefore   their  application   for 

dismissed  with  costs.  execution    was    in    time.      Without 

goiag  into  the  question  whether   or 

(1)  Btfort  Mr.  JudioBKmp  tmdMr.  Judux  not  ihe  Judge  was  right  on  that  point, 

although  as  a  matter  of  fact,  we  are 
inclined  to  think  that  he  was  right, 
we  think  there  is  u  pritikiR  facte  objec- 
tion to  the  judgment-creditors*  claim. 
They  say  that  the  judgment  of  the 
Court  below  awarded  their  costs  as 
against  tlie  party  who  brought  the 
suilr     Now    as    a   matter  of  fiu;C, 


Ghver. 

The  Wrd  May  1872. 
CHOWDHRY  GOLUCK  CHUNDER  and 

OTHERS  (JUDOMBHT-DEBTORS)  V, 

CHOWDHRY  GUNGA  NARAIN  ahd 

OTHBBS  (DaCKBB-HOLDBRS).* 

t>eart^  Amendment  of^Pamtr  to  amend. 


Baboo  Doarga  Mohvn  Dos8  for  the  although    there  is  a  remark  in  the 

appellants.  judgment  to  the  effect  that  these  two 

_  .               ,         ,     *v.        *       ,  persons  have  been  improperly  made 

Baboo    Aushooto^h    Dhur    for  the  defendants,  and  that  they  ought  to  haye 

respondents.  ^^^^  ^^^^  ^^.^^  ^^  phiintiff,  still  in 

The   judgment  of  the  Court  was  ^^  decree  there  is  no  such  recital; 

delivered  by  **  merely  gives  the  plaintiff  costs  as 

against  all  the  defendants. 

Glovbb,  J. — The  judgment-debtor  It  is  contended  by  Baboo  Anshoo- 

is  the  appellant  in  this  case.  He  sued  a  tosh  Dhur  for  these  defendants  that 

certain  number  of  defendants  amongst  we  ought  to  read  the  judgment  and 

whom    are    the    present   judgment-  decree  together,  and  if  we  can   be 

creditors.    The  case  was  decided  in  reasonably    certain    that   it  was  the 

favor  of  the  plaintiff  against  certain  intention  of  the  Judge  to  award  costs 

defendants,   and    as    against    6unga  to  the  respondents,  that  we  ought  to 

Narain  Masunt  and  Urdhub  Narain,  give  them  such  costs, 

the  judgment  was  that  they  had  been  In  the  first  place  it  is  an  extremely 

improperly  made  defendants,  and  that  dangerous    principle    to    allow    any 

the  plaintiff  should  pay  their  costs,  interpolation  to  be  made  in  the  word- 

The  case  was  appealed  to  the  High  ing   of   a   decree,  or  to  attach  any 

Court,  and  the  judgment  of  the  Court  meaning  to  the  words    of  a  decree 

below    was    affirmed.      The   former  which   cannot  be  fairly  and  plainly 

*  MiscellaQeous  Regular  Appeal,  No.  116  of  1872,  from  an  order  of  the  Judge  of 
Hidnapore;  dated  the  9th  Februar}^  1872. 
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such  an  order  cannot  be  made.  It  appears  that  several  Judges 
have  expressed  an  opinion  that  such  an  order  can  be  made^  and 
it  also  appears  from  the  decision  in  Zuhoor  Hossein  v.  Mussamut 
Syedun  (1)  that  such  an  order  is  open  to  appeal.  And  the 
order  of  amendment'  in  this  case  having  been  made  on  the  2l8t 
August  1872,  it  is  too  late  now' to  question  it  by  .way  of  appeal ; 
and  therefore  being  an  order  which  the  Court  had  power  to 
make,  and  not  having  been  appeafed  against,  it  must  be  taken 
as  final.  At  the  same  time  we  think  it  right  to  add  that,  had 
this  order  been  now  open  to  question,  we  should  have  hesitated 
very  much  before  confirming  it.  It  is  the  duty  of  the  parties 
or  rather  of  their  pleaders,  ^rhen  they  obtain  a  decree,  to  see 
that  it  is  drawn  up  in  the  proper  form,  and  it  has  been  ordered 
by  a  Circular  Order  of  this  Court  of  the  19th  July  1867  (2) 
that  the  Judges  should  obtain  the  signatures  of  the  pleaders 
before  the  decree  is  finally  signed.  If  the  parties  choose  to  allow 
BO  long  a  time  as  that  allowed  in  this  case  to  elapse  before  they 
take  any  steps  upon  the  decree  without  taking  any  precaution 
to  see  that  the  decree  is  prpperly  drawn  up,  it  seems  to  us  that 
it  may  be  fairly  presumed  that  they  acquiesced  in  the  decree. 
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attached  to  them,  and  in  this  case 
there  can  be  no  doubt  that  no  costs  are 
mentioned  as  being  due  to  the  present 
judgment-creditors.  It  was  tfie  easiest 
thing  in  the  world  for  them  on  seeing 
the  mistake  or  omission  of  the  Judge 
on  the  decretal  order  to  have  applied 
to  have  that  omission  rectified.  It  is 
said  that,  in  the  schedule  at  the  foot 
of  the  decree,  there  is  a  mention  of 
Gnnga  Narain*s  costs,  but  it  is  not 
said  in  that  schedule  that  they  are  to 
be  paid  by  the  plaintiff*,  and  they 
are  merely  entered  in  the  general  list 
of  the  costs  of  the  defendants  without 
saying  by  whom  they  are  to  be  borne. 
It  is  clear  at  all  events  that  the 
schedule  proves  nothing,  and  the 
decretal  order  itself  as  already  observed 
is  silent.  On  the  general  principle 
therefore  of  the  inadvisability  of 
incorporating  anything  into  a  decree, 


or  of  attaching  to  it  a  meaning  which 
the  words  of  the  decretal  order  do  not 
properly  and  clearly  express,  we  think 
that  we  ought  not  to  allow  this  execu- 
tion for  costs  to  issue.  The  creditors 
are  still  within  time,  and  they  can,  if 
so  advised,  apply  to  the  Judge  to 
amend  his  original  decree,  and  to  give 
these  defendants  the  costs  which  he 
considers  due  to  them.  We  may 
observe  that  the  Judge  who  passed 
the  decree  of  1 868  is  the  same  Judge 
who  now  presides  in  the  Midnapore 
Civil  Court,  and  therefore  presumably 
well  acquainted  with  the  circumstances 
of  the  case. 

We  reverse  the  order  of  the  lower 
Court,  and  decree  this  appeal  with 
costs. 

(1)  Ante,  p.  367. 

(2)  8  W.  R.,  Civ.  Cir.,  2. 

48 
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c^wDHRY  however  we  have  no  power  to  interfere,  the  appeal  mnst  be 
CHUHDEe    dismisfled  with  coate. 

V, 

Chowdhrt  •  A  t  j»       »       J 

GwQA,  Appeal  dismissed. 

Nabain. 


1878 
May  29. 


Before  Mr.  JtuHcS  dJarkby  and  Mr,  Justice  Birch. 

In  THE  MATTBB  OF  THi  Petitiob  OF  MOULVIE  SYUD  ZOYNOODDEEN 

HOSSEIN  KHAN.* 

Stan^duty^Refiind  of  Excess  of  Stamp-duty-- Court  Fees'  Act  (  F//o/1870). 

The  pUuntiff  brought  a  suit  for  declaration  of  his  maUki  right  over  a  certain 

patni  tenure,  and  he  alleged  that  the  defendants  had  executed  a  hiba  in  bis 

favor  in  consideration  of  a  diamond  ring  w(»lh  Rs.  80,000.    He  valued  his 

suit  at  Rs.  5,600,  being  twenty  times  the  nudikana  of  Rs.  280  to  which  the 

petitioner  alleged  he  was  entitied.    The  Subordinate  Judge  held  that  the 

plaintiff  was  bound  to  value  his  suit  at  Rs.  30,000,  the  consideration  mentioned 

in  the  Mbanama,     The    plaintiff    pud  the  deficiency,   and  his   suit   was 

ultimately  dismissed.    The  plaintiff  appealed  to  the  High  Court  and  yalued 

his  appeal  at  Rs.  5,600,  which  valuation  was  accepted  by  the  High  Court.    On 

an  application  by  the  plain  tiff  for  a  certificate  authorizing  him  to  receive  back 

from  the   Collector  the  excess    of  stamp-duty* paid  by  him,  held  that  the 

Court  had  no  power  to  grant  it,  its  power  being  limited  to  cases  specified  in 

ss.  18, 14,  and  15  of  the  Court  Fees*  Act ;  but  that  there  is  nothing  in  the  law 

preventing  the  Government  from  refunding  any  amount  which  they  may  think 

the  plaintiff  was  improperly  ordered  to  pay. 

A  RULE  had  been  granted  on  the  application  of  the  petitioner 
calling  on  the  Secretary  of  the  Board  of  Sevenue  to  show  cause 
why  an  order  should  not  be  made  authorizing  the  petitioner  to 
receive  a  refund  from  the  Collector  of  Dacca  of  Bs.  645  paid 
by  the  petitioner  in  excess  of  the  stamp-duty  chargeable  in 
original  suit  28  of  1870  instituted  by  him  in  the  Court  of  the 
Subordinate  Judge  of  Furreedpore  on  12th  March  1870.  The 
rule  now  came  on  for  hearing. 

*  Rule  Nisi,  No.  258  of  1873,  from  an  order  of  the  Subordinate  Judge  of 
Furreedpore,  dated  the  12th  March  1870. 
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Baboo  Kally  Mohun  Doss  and  Moonshee  Mahomed  Yusufiox        1878 
the  petitioner.  In  thb 

*  UATTBR  OF 

THB    PbTITIOS 

The    Senior    Government  Pleader    (Baboo    Annoda    Prosad    StudZoy- 
Banerjee)  for  the  Secretary  to  the  Board  of  Bevenue.  Hossbin 

The  facts  and  arguments  are  sufficiently  stated  in  the  judg- 
ment of  the  Court  which  was  delivered  by 

.   .     *    *    . 
Mabkby^  J. — In  this  case  it  is  stated  in  the  affidavit  on  which 

the  rule  was  granted^  that  the  petitioner  instituted  a  suit  in  the 
Court  of  the  Subordinate  Judge  of  Fureedpore  for  declaration 
of  his  maliki  right  over  a  patni  tenure^  and  he  alleged  that 
the  defendants  had  executed  a  hiba  in  his  favor  in  consideration 
of  a  diamond  ring  worth  Bs.  30^000.  The  suit  was  valued 
at  Bs.  iS^GOO^  being  twenty  times  the  malikana  of  Bs.  280  which 
the  petitioner  alleged  he  was  entitled  to.  The  Subordinate 
Judge^  on  an  objection  taken  by  the  defendants  that  the  stamp- 
duty  paid  was  insufficient,  held  that  the  plaintiff  was  bound  to 
value  his  suit  at  Bs.  30, 000^  the  consideration  mentioned  in  the 
hibanama.  The  plaintiff  accordingly  paid  the  deficiency,  the 
suit  proceeded,  and  it  was  ultimately  dismissed.  The  plaintiff 
then  appealed  to  this  Court,  and  again  valued  his  appeal  at 
Bs.  5,600,  and  that  valuation  appears  to  have  been  accepted  by 
this  Court  without  objection. 

Now  the  plaintiff  has  come  to  us  asking  us  to  issue  a  certificate 
authorizing  him  to  receive  back  from  the  Collector  the  difference 
between  Bs.  330  and  975  which  he  alleges  he  was  wrongly 
ordered  to  pay  by  the  Subordinate  Judge.  A  notice  of  this 
application  was  served  upon  the  Board  of  Bevenue,  and  the 
Government  pleader  has  now  appeared.  He  does  not  attempt 
to  support  the  correctness  of  the  decision  of  the  Subordinate 
Judge,  and  he  states  that  the  Government  are  willing,  if  the 
Court  think  it  can  be  done,  to  refund  the  excess  fees  so  paid ; 
but  he  submits  that  the  Government  have  no  power  to  do  so  of 
its  own  motion,  and  that  this  Court  has  no  power  to  order  it  to 
be  done. 

Now  the  only  question  upon  which  we  can  now  express  any 
authoritative  opinion  is  as  to  whether  or  not  this  Court  can 
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187>        and  that  no   alteration  ought  to  be  made  anbaeqaentlj.     As 


crowdhrt  however  we  haye  no  power  to  interfere^  the  appeal  mnBt  be 
Churdbr    dismissed  with  costs. 

r. 
Crowdrbt  •  ^  1    ••       •       J 

GuHGA  Appeal  dtsmtssea. 

Kahaui. 


Before  Mr,  Juttie^  Atarkby  and  Mr,  Justice  Btneft. 

Ig73        Ih  m  MAnn  of  trs  Pstitioii  of  MOULVIE  STUD  ZOYNOODDEEN 
May  29.  HOSSEIN  KUAN.* 


Stamp^dniff^Befimd  ofExeese  of  Stamp-duty^  Court  Feee'  Act  (  VII  of  1 870). 

The  plfttDtiff  brought  a  suit  for  dedsrstion  of  his  rnaliki  right  OTcr  a  certain 

patni  tenure,  and  he  alleged  that  the  defendants  had  executed  a  hAa  in  hia 

fiiTor  in  consideration  of  a  diamond  ring  worth  Rs.  30,000.    He  yalned  his 

tnit  at  Rs.  5,600,  being  twenty  times  the  malikana  of  Rs.  280  to  which  the 

petitioner  alleged  he  was  entitled.    The  Subordinate  Judge  held  that  the 

plaintiff  was  bound  to  value  his  suit  at  Rs.  30,000,  the'consideration  mentioned 

in  the  Atftaaoma.     The    plaintiff   paid  the  deficiency,  and  his   suit   was 

ultimatdy  dismissed.    The  plaintiff  appealed  to  the  High  Court  and  Talued 

his  appeal  at  Rs.  5,600,  which  valuation  was  accepted  by  the  High  Court.    On 

an  application  by  the  plamtiff  for  a  certificate  authorizing  him  to  receiye  back 

firom  the   Collector  the  excess   of  stamp-duty  •paid  by  him,  held  that  the 

Court  had  no  power  to  grant  it,  its  power  being  limited  to  cases  specified  in 

ss.  18, 14,  and  15  of  the  Court  Fees*  Act ;  but  that  there  is  nothing  in  the  law 

preventing  the  Government  firom  refunding  any  amount  which  they  may  think 

the  plaintiff  was  improperly  ordered  to  pay. 

A  RULE  had  been  granted  on  the  application  of  the  petitioner 
calling  on  the  Secretary  of  the  Board  of  Revenue  to  show  cause 
why  an  order  should  not  be  made  authorizing  the  petitioner  to 
receive  a  refund  from  the  Collector  of  Dacca  of  Bs.  645  paid 
by  the  petitioner  in  excess  of  the  stamp-duty  chargeable  in 
original  suit  28  of  1870  instituted  by  him  in  the  Court  of  the 
Subordinate  Judge  of  Furreedpore  on  12th  March  1870.  The 
rule  now  came  on  for  hearing. 

*  Rule  Niii,  No.  258  of  1873,  from  an  order  of  the  Subordinate  Judge  of 
Furreedpore,  dated  the  12th  March  1870. 
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Baboo  Kally  Mohun  Doss  and  Moonshee  Mahomed  Yusuf  for        1878 
the  petitioner.  Ik  thb 

*  UATTBR  OF 

TBB    PbTITIOET 

The    Senior    Government  Pleader    (Baboo    Annoda    Prosad    StudZot- 
Banerjee)  for  the  Secretary  to  the  Board  of  Bevenue.  Hossbin 

The  facts  and  arguments  are  su£Sciently  stated  in  the  judg- 
ment of  the  Court  which  was  delivered  by 

.   .     '    '    . 
Markbt^  J. — In  this  case  it  is  stated  in  the  affidavit  on  which 

the  rule  was  granted,  that  the  petitioner  instituted  a  suit  in  the 
Court  of  the  Subordinate  Judge  of  Fureedpore  for  declaration 
of  his  maliki  right  over  a  patni  tenure,  and  he  alleged  that 
the  defendants  had  executed  a  hiba  in  his  favor  in  consideration 
of  a  diamond  ring  worth  Bs.  30,000.  The  suit  was  valued 
at  Bs.  jS^GOO,  being  twenty  times  the  malihana  of  Bs.  280  which 
tlie  petitioner  alleged  he  was  entitled  to.  The  Subordinate 
Judge,  on  an  objection  taken  by  the  defendants  that  the  stamp- 
duty  paid  was  insufficient,  held  that  the  plaintiff  was  bound  to 
value  his  suit  at  Bs.  30,000,  the  consideration  mentioned  in  the 
hibanama.  The  plaintiff  accordingly  paid  the  deficiency,  the 
suit  proceeded,  and  it  was  ultimately  dismissed.  The  plaintiff 
then  appealed  to  this  Court,  and  again  valued  his  appeal  at 
Bs.  5,600,  and  that  valuation  appears  to  have  been  accepted  by 
this  Court  without  objection. 

Now  the  plaintiff  has  come  to  us  asking  us  to  issue  a  certificate 
authorizing  him  to  receive  back  from  the  Collector  the  difference 
between  Bs.  330  and  975  which  he  alleges  he  was  wrongly 
ordered  to  pay  by  the  Subordinate  Judge.  A  notice  of  this 
application  was  served  upon  the  Board  of  Bevenue,  and  the 
Government  pleader  has  now  appeared.  He  does  not  attempt 
to  support  the  correctness  of  the  decision  of  the  Subordinate 
Judge,  and  he  states  that  the  Government  are  willing,  if  the 
Court  think  it  can  be  done,  to  refund  the  excess  fees  so  paid ; 
but  he  submits  that  the  Government  have  no  power  to  do  so  of 
its  own  motion,  and  that  this  Court  has  no  power  to  order  it  to 
be  done. 

Now  the  only  question  upon  which  we  can  now  express  any 
authoritative  opinion  is  as  to  whether  or  not  this  Court  can 
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1878        order  that  money  to  be  refunded  by  issuing  a  certificate  as  asked 
Ih  thb      for.     We  think  we  are  bound  to  say  that  we  have  no  sach 

MATTBR  OF 

THK  PsTiTioK  powor.     This  Court  can  only  order  a  refund  in  such  cases  as 

StudZot-    it  is  specially  authorized  to  do  so.    And  what  those  cases  are^  is 

"homw"    stated  in  ss.    13,   14,  and  15  of  the   Court  Fees'  Act  under 

^''       which,  in  the  cases  specified,  certificates  authorizing  refunds 

may  be  granted;  but  the  case  does  not  fall  within  the  language 

or  spirit  of  either  of  those  sections.     There  appear  to  be  two  cases 

in  which  this  Court  has  acted  upon  those  sections.    One  is  In  the 

matter  of  the  Petition  of  JPrdsunno  Chunder  Roy  Chowdhry  (1), 

and  the  other  is  In  the  matter  of  the  Petition  of  Doorga  Da^s 

Dutt  (2).     We  think  it  is  impossible  to  bring  this  case  within 

those  decisions,  and  therefore  we  must  reject  this  application 

which  asks  us  to  issue  a  certificate  authorizing  the  petitioner  to 

get  a  refund  from  the  Collector.     But  at  the  same  time,  as  we 

have  been  asked  to  do  so,  we  have  no  hesitation  in  expressing 

our  opinion  that,  if  the  Government  think  that  the  plaintiff  had 

(1)     Brfort  Mr,  Juitiee  MarlAy,  have  been  the  object  of  the  Legis- 

IirTHEMATTKROFTHEPETiTioiroFPRO-  ^*«^«  ^^**  ^^^'^  *^«''®    ^^  been  no 
SUNNO  CHUNDER  ROT  CHOWDHRY.    final    decision,   and    the    stamp-datj 

TU  ind  B^tember  1872.  ^^  *»»   *^«   P**'*'"'^  ."^   'PP*f   *f 

consequentlj  become  inenectaal,   the 

Thw  was  a  case  referred  to  the  p^y  gho^id  ^^  entitled  to  a  refiind 

High  Court  by  the  Deputy  Registrar  ^f  the  stamp-duty' "  (5). 

as  follows :  u  ^  regards  the  particular  matters 

"  The  stamp  law  is  silent  as  regards  now  before  the  Court,  it  is  presumed 

the  refund  of  excess  stamp  fee  paid  that    the    applications,   though    not 

in,  or  as  regards  the  refund  of  stamp  directly  for  review,  are  of  that  nature, 

fee  paid  in  by  mistake.  and  may  therefore  be  treated  as  falling 

"  In  a  matter  on  the  original  side,  under  the  purview  of  s.  15,  Act  VII 

where  excess  stamp  fee  had  been  paid  of  1870." 

«  \  "*«""«'  0"  f  P'"^''^  *•"«  Baboo  An^  ChwuUr  Olu^al  for 

Bo«^  of  Revenue,  oo  the  apphcaUou  ^^  petitioner, 
of  the  executor  for  a  refund  of  the 

excess,  held  that  the  law  provided  for  Markbt,  J.— I  see  no  reason  why 

no  such  refund  (d).  the  stamp  should  not  be  refunded  in 

"A  Full  Bench  has,  however,  held  this  case  on  the  authority  of  the  case 

(per  the  late  Hon*ble  Chief  Justice  referred  to. 

Sir  Barnes  Peacock) :— *  It  appears  to  (2)  B.  L.  R.,  Sup.  Vol.,    p.  511. 

(a)  Since  writing  the  foregoing,  I  find  that  be  refanded  (see  Gazette  of  ItuUaoi  17th 

the  Government  has  directed,  on  a  reference  September  1872,  p.  782). 

from  Bombay,  that  excess  stamps  put  in  by  (6)    In  the  Matter  of  Doorga  Doss  DuU, 

mistake  in  matters  of  admiuistratiou  shoold  B.  L.  R.,  Sop.  Vol.,  p.  511. 
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been  improperly  ordered  to  pay  a  sum  of  money  which  was        ^^78 
not  due,  there  can  be  no  possible  difficulty  in  their  refunding     ^^^^ 
that  amount  to  him  notwithstanding  the  absence  of  any  special  ^"^  moulyiiT 
provision- of  the  law  authorizing  them  to  do  so.  ^'^ddemi 


Rule  discharged. 


ORIGINAL   CIVIL. 


VOObDEKH 
BO8SBIN 

Khas. 


Before  Mr,  Justice  Macphersan. 

S.  M.  GOLAUPMONEE  D03SEE  ▼.  S.  M.  FROSONOMOYE  DOSSEE.         1873 

Suit  in  Forma  Pauperis—Next  Friend  a  Pauper^Infant.  '^^^  ^^' 

A  Buit  can  be  brought  in  formd  pauperis  bj  a  next  friend  who  is  also  a 
pauper. 

This  was  a  suit  in  formd  pauperis,  and  was  instituted  by  the 
father  of  the  plaintiff  as  her  next  friend,  she  being  an  infant. 

Mr.  Bonner jee^  for  the  defendant,  took  a  preliminary  objection 
that  a  suit  in  formd  pauperis  could  not  be  brought  by  a  next 
friend.  He  referred  to  Macpherson  on  Infants,  377,  and  an 
Anonymous  case  (1).  Such  is  the  practice  in  England.  By  the 
practice  of  the  Supreme  Court,  no  suit  could  be  brought  on 
behalf  of  any  infant  without  leave  previously  obtained  from  the 
Court  on  special  affidavit  stating  the  circumstances  and  reasons 
that  it  was  for  the  benefit  of  the  infant  that  the  suit  should  be 
instituted ;  see  Smoult  and  Syan's  Rules  and  Orders,  vol.  II, 
pp.  4  &  130.  Act  yill  of  1859  never  intended  that  a  pauper 
suit  should  be  brought  by  a  next  friend. 

Mr.  Piffardy  for  the  plaintiff,  contended  that,  if  that  were  so, 
it  would  create  great  hardship  to  infants  desirous  of  suing  in 
formd  pauperis :  it  was  never  intended  that  a  party  should  be  in 
a  worse  position  because  he  is  an  infant,  than  he  would  have 
been,  if  he  had  had  been  of  full  age.  If  the  present  plaintiff  had 
not  been  an  infant,  she  could  have  sued  iu  formd  pauperis,  but 
if  the  present  objection  is  good,  she  could  not  sue.  The  privilege 
to  sue,  in  formd  pauperis  is  the  privilege  of  the  person  entitled  to 

(0  1  Yes.,  Juu.,  4U9. 
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1878  sue.  The  plaintiff  would  not  be  liable  to  give  security  for  costs, 
Qoi^vniosEM  nof  would  the  next  friend,  as  he  would  not  be  liable  for  anything 
^     ^'         for  which  the  plaintiff  was  not  liable*     [Macphe  r80n«  J. — That 

PBO0OVOMOTS  "^  ,  ,  ,  *■ 

DoMBB.  would  be  allowing  him  to  sue  m  farmd  pauperis — see  Daniell's 
Chancery  Practice^  4th  ed.,  p.  39;  Lindsey  v.  Tyrrell  (1).] 
Then  the  infant  could  not  sue  at  all.  The  Lord  Chaocellor  in 
that  case  says  there  must  be  some  means  of  enabling  the  infant 
to  assert  her  rights.  How  can  she  do  so  except  by  her  next 
friend? 

Mr.  Bonnerfee  in  reply. — By  the  authorities  the  rule  seems  to 
be  that  at  any  rate  special  circumstances  must  be  shown  for 
allowing  such  a  suit  to  be  brought 

Mr.  Piffard  asked  to  examine  the  father  of  the  plaintiff.  He 
was  accordingly  called  and  examined. 

Mr.  Bonnerjee  submitted  on  the  evidence  that  no  special 
circumstances  had  been  made  out.  The  evidence  that  he  was  a 
pauper  was  not  satisfactory.  Unless  it  is  shown  that  he  is  a 
pauper,  and  that  he  knows  no  person  of  substance  whom  he  can 
get  to  bring  the  suit  for  him,  he  ought  not  to  be  allowed  to  sue. 

Cur.  adv.  vuli. 

Macpherson,  J.,  said  that  he  thought  that  on  the  authorities 
in  England  a  suit  on  behalf  of  a  pauper  by  a  next  friend  who 
was  also  a  pauper  could  be  brought. 

Attorney  for  the  plaintiff :  Mr.  Leslie. 

Attorney  for  the  defendant :  Baboo  P.  C.  Mookerjee. 

(1)  24  Beav.,  124;  S.  C.  on  appeal,  2  DeGex  &  Jones,  i. 
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MUSSAMUT  MULLEEKA  (Dwbsdant)  v.  MUSSAMUT   JUMEELA       P.  C* 

AND  OTHBBS  (PuaSTirPS).  ^^^^?, 

Dec,  21. 
[On  appeal  from  the  High  Court  of  Judicature  at  Fort  William  in  Bengal.] 

Mahomedan  Law -^  Dower — Atnount'—Limitaiion — Regulatian  III  of  1793, 
«.  14— iVcMjftce— Form  of  Decfee^Costs-^Act  VIII  of  1869,  s,  98— 
Compromiee. 

Where  dower  is  **  prompt,'*  limitation  does  not  hegin  to  run  until  tbe 
dower  is  demanded,  or  the  marriage  is  dissolved  by  death  or  otherwise. 

The  amount  claimed,  viz.  Bs.  16,25,000,  not  haying  been  disputed  in  tbe 
Court  of  origioal  jurisdiction,  was  allowed. 

QtuBve. — Whether,  in  the  case  of  a  divorce,  a  cause  of  action  accrues  in 
respect  of  deferred  dower,  before  the  repudiation  has  become  irrevocable,  or 
the  dower  has  been  demanded. 

This  was  an  appeal  from  two  decrees  of  the  High  Courts 
dated  3l8t  May  1864  (I)  (Norman  and  Loch,  JJ.)  and  10th 
January  1866  (2)  (Bayley  and  Pundit,  33.\  the  latter  being 
given  after  a  remand. 

The  suit  was  by  the  first  respondent,  Mussamut  Jumeela, 
as  widow  of  one  Syud  Mahomed,  and  by  the  other  respondents, 
as  purchasers  of  shares  in  her  claim,  to  recover  a  denmohur  of 
90,000  gold  mohurs  and  Sicca  rupees  90,000,  making  a  total 
of  Co.'s  Ss.  16,32,000,  settled  on  her  by  her  husband  Syud 
Mahomed,  since  deceased,  the  defendants  to  the  suit  being  another 
widow  (now  appellant),  and  his  heir  Syud  Mahomed  Hossein. 

The  following  were  the  steps  taken  in  the  suit : — The  plaint 
was  filed  in  September  1860:  in  March  1862  the  Principal 
Sudder  Ameen  held  the  suit  barred  by  the  law  of  limitation,  he 
considering  the  dower  to  be  ^^  prompt'*  and  due  on  the  marriage  : 

*  Present  :^^w^  Right  Hon*blb  Sib  Jambs  Colyilb,  Sib  Babmbs  Peacock, 
Sib  Montagus  Smith,  Sib  Robebt  P.  Collieb,  and  Sib  Lawbbbcb 
Pbbl. 

(I)  W.  B.,  Jan.  to  July  1864,  ^2.  (2)  5  W.  B.,  23. 
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King,  one  of  the  plaintiffii^  who  had  purchased  a  share  in  the 
claims  did  not  appeal,  but  the  other  two  plaintiffs,  and  another 
purchaser  of  a  share  (Lokenath  Misser),  did  so;  and,  on  the  3l8t 
May  1864,  the  High  Court  held  that  the  dower  need  not  have 
been  sued  for  duriag  the  husband's  life,  and  remanded  the  case 
for  an  enquiry  as  to  the  amount  of  the  dower. 

The  defendant,  Mussamut  MuUeeka,  and  Syud  Mahomed 
Hossein  both  appealed  against  that  decree  to  Her  Majesty  in 
Council,  but  in  the  meantime  the  trial  under  the  remand  went 
on,  and  the  Principal  Sudder  Ameen  decreed  the  suit  for  the 
amount  claimed  in  favor  of  the  widow  and  King  and  Summunt 
Koonwaree.  Mussamut  MuUeeka  and  Syud  Mahomed  Hossein 
both  appealed  to  the  High  Courts  but  before  the  appeal  came  on, 
the  latter,  so  far  as  he  was  concerned,  compromised  all  matters 
in  difference  in  the  suit.  On  the  10th  January  1866,  the  High 
Court  having  dismissed  the  appeal,  Mussamut  MuUeeka  appeided 
to  Her  Majesty  in  Council  against  that  decree  also. 

The  facts  of  the  case  were  shortly  these : — The  respondent 
Jumeela  was  married  in  1833  to  Syud  Mahomed,  who  was  sud 
to  be  dewan  to  the  Maharajah  of  Korruckpore ;  but  as  to  this 
there  was  some  doubt. 

Disputes  arose  between  the  husband  and  wife  about  three 
years  after  the  marriage,  and  from  that  time  they  lived  separately 
until  his  death  in  February  1854.  On  his  death  the  appellant 
obtained  possession  of  his  property,  and  it  was  not  until  the 
3rd  April  1860  that  the  present  suit  was  begun. 

The  defences  set  up  were  that  there  had  been  a  divorce,  and 
that  the  dower  was  '^  prompt,"  and  therefore  that  it  was  barred 
by  the  law  of  limitation :  there  was  then  no  specific  case  set  up 
as  to  the  amount  claimed. 

The  evidence  was  conflicting  as  to  whether  the  dower  was 
"prompt"  or  "deferred,"  and  the  Principal  Sudder  Ameen  decided 
that  nothing  having  been  fixed  as  to  the  time  of  payment  it  was 
"prompt,"  and  ought  to  have  been  sued  for  in  twelve  years 
from  the  marriage,  and  therefore  that  the  suit  was  barred  by 
the  law  of  limitation. 

As  to  the  question  of  divorce  the  evidence  was  conflicting,  it 
appearingthatproceedingshad  taken  place  before  the  Magistrate 
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in     which    the  wife    had    herself  alleged    that   she   had   been        ^872 
divorced;  while,  on  the  other  hand,  it  was  alleged  that  the  husband   ^^;;'^^;^^*^][ 
had  filed  petitions  claiming  her  as  his  wife.     Mutual  charges  of    ^{ygg'^j^,„^ 
forgery  as  to  these  petitions  were  adduced  at  the  trial.  Jumkkla. 

The  decision  of  the  Principal  Sudder  Ameen  on  the  law  of 
limitation  was  reversed  by  the  High  Court  on  the  authonty  of 
A.meeroonissa  v.  Mooradoonissa  (I),  and  they,  holding  that  there 
was  no  divorce,  remanded  the  case  for  trial  as  to  the  amount  of 
dower. 

The  Principal  Sudder  Ameen,  as  above-mentioned,  found  for 
the  whole  amount  claimed,  and  the  High  Court  on  appeal 
affirmed  that  decision.  The  two  appeals  now  came  on  for 
hearing. 

Mr.  Doyne  for  the  appellant. — The  case  is  not  to  be  governed 
hy  the  decision  in  Ameeroonissa  v.  Mooradoonissa  (1).  In 
that  case  the  plaintiff  was  the  heir-at-law,  and  he  did  not 
raise  the  question  of  limitation  by  his  plaint.  The  defendant 
was  the  widow,  who  had  remained,  for  several  years,  after 
her  husband's  death,  in  possession  of  the  estate,  over  which 
she  claimed  a  lien  for  her  dower,  and  she  had  lived  on  terms 
of  amity  with  her  husband.  But  here  is  a  case  where,  if 
there  was  not  a  divorce,  there  was  a  separation,  a  denial  of  the 
wife's  rights,  and  she  is  simply  a  creditor  seeking  to  recover  a 
debt  due  at  the  time  of  the  marriage ;  she  is  barred  by  Segula^ 
tion  III  of  1793,  8.  14.  See  Hedaya,  VoL  I,  p.  150;  B:ullie'3 
Mahomedan  Law,  p.  91.  There  was  no  demand  necessary,  for 
the  dower  was  "  prompt,"  so  Simpson  v.  Routh  (2)  would  not  apply 
— see  Meer  Nujiboolah  v.  Mussamut  Doorduna  Khatoon  (3)  aiul 
Noorunissa  Begum  v.  Nawab  Syud  Ali  Khan  (4).  The  learned 
Counsel  then  proceeded  to  argue  as  to  there  having  been  a 
divorce,  and  as  to  the  amount  claimed  being  too  large.  As 
to  the  form  of  decree.  King's  share  must  be  excluded,  as  he 
never  appealed  against  the  first  finding  of  the  Principal  Sudder 
Ameen,  and  his  rights  are  therefore  not  before  the  Court — 
Mussamut  Jaraitoolbutool  v.  Mussamut  Hosseinee  Begum  (5). 

(1)  6  Moore's  I.  A.,  211.  (4)  7  Scl.  Rep.,  40. 

(2)  2  B.  &  a,  682.  (5)  11  Moore's  I.  A  ,  207. 

(3)  1  Sel.  Rep.,  103. 
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Mr.  Leith  and  Mr.  C.  W.  Araihoon  for  the  respondent  (after 
arguing  as  to  tlie  amount  and  as  to  the  divorce).  The  principle 
is  clear  if  there  was  no  divorce,  even  if  the  dower  be  "  prompt,** 
limitation  runs  from  the  date  of  demand,  or  from  the  death 
of  the  husband — Nawab  Jung  Bahadoor  Khan  v.  MusMaimui 
Uzeez  Degum  (1);  Bailiie's  Mahomedan  Law,  p.  125;  Ameer^ 
oonissa  v.  JMooradoonissa  (2).  The  point  u  concluded  by  this 
authority. 

Mr.  Doyne  in  reply. 

Their  Lordships  gave  the  following  judgment: — 

The  appellant  was  one  of  the  defendants  in  the  Court  below. 
The  suit  was  brought  to  recover  a  very  large  sura  of  money— 
viz.y  Ks.  16,25,000,  upwards  of  160,000/.,  as  the  balance  due 
on  account  of  denmohur,  or  dower,  alleged  to  have  been  settled 
upon  the  plaintiff  Jumeela  by  her  late  husband  Syud  Mahomed. 

The  suit  was  instituted  by  Jumeela  and  two  other  persoDS, 
viz.y  Mr.  H.  0.  j^ing,  a  mooktear,  and  Mussamut  Summunt 
Koonwaree,  Mr.  H.  O.  King  being  a  purchaser  for  the  suoi 
of  B.S.  5,000  of  one-fourth  part  of  the  amount  alleged  to  be 
due  to  the  }>laiutiff  Jumeela,  and  also  of  one-fourth  of  her  share 
in  the  landed  estate  of  her  deceased  husband ;  and  the  plaintiff 
Mussamut  Summunt  Koonwaree,  being  also  a  purchaser  of 
another  fourth  part  of  Jumeela's  denmohur  and  of  her  share 
of  her  deceased  husband's  estate  for  a  like  sum  of  Rs.  5,000. 

The  dower  was  described  in  the  plaint  as  denmohur  mudjil, 
or  dower  payable  at  a  future  period,  on  divorce  or  death  of 
the  husband. 

The  defendants  pleaded  limitation,  upon  the  ground  that  the 
plaintiff  had  been  divorced  by  her  husband  more  than  twelve 
years  before  the  commencement  of  the  suit. 

Three  issues  were  laid  down  : — 

1.  Whether  Syud  Mahomed  actually  divorced  the  plainti^ 
Mussamut  Jumeela,  his  wife? 

2.  How  much  of  the  denmohur  was  payable  immediately? 
and  how  much  deferred  ? 


(1)  S.  D.^N.  W.  P.,  1845,  180. 


(2)  6  Moore's  L  A.,  211. 
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3.  Whether^  with  reference  to  the  determination  of  tile  first 
and  second  issues^  the  suit  was  barred  by  limitation  ? 

With  reference  to  the  last  issue^  it  should  be  stated  that  the 
suit  was  commenced  on  the  3rd  of  September  1860,  and  that 
the  period  of  limitation  was  that  fixed  by  Regulation  III  of  1793, 
8.  14,  viz,^  twelve  years.  The  marriage  took  place  more 
than  twelve  years  before  the  commencement  of  the  suit.  Syud 
Mahomed  died  on  the  21st  February  1854 — more  than  six 
years^  and  less  than  twelve  years,  before  the  commencement 
of  the  suit 

The  case  was  tried  by  the  Principal  Sudder  Ameen  of 
Bhaugulpore  upon  the  second  issue  in  the  first  instance.  He 
found  that  the  denmohur  was  prompt,  and  with  advertence  to 
that  finding,  he  held  that  the  twelve  y^ars  ought  to  be  calculated 
from  the  date  of  the  marriage,  and  that,  consequently,  the  suit 
was  barred  by  lapse  of  time.  He  did  not  consider  it  necessary . 
to  try  the  first  issue,  whether  the  plaintiff  had  been  divorced 
or  not,  but  dismissed  the  suit  with  costs  on  the  ground  of 
limitation. 

The  case  was  appealed  to  the  High  Court  for  a  12-anna 
share  of  the  sum  claimed  on  account  of  denmohur^  exclusive 
of  the  one-fourth  share  of  Mr.  H.  O.  King,  who  did  not  join 
iu  the  appeal.  The  petitioners  in  the  appeal  were  Jumeela  and 
Summunt  Koonwaree,  and  also  one  Lokenath  Misser,  who, 
pending  the  suit,  rtr.,  on  the  31st  March  1862,  purchased  from 
Jumeela,  for  the  sum  of  Rs.  400,  a  2-anna  share  of  her  denmohur. 

The  appeal  was  heard  by  a  Division  Court.  They  found  that 
the  divorce  was  not  proved,  and  held  that  the  suit  was  not 
barred  by  limitation.  They  reversed  the  decision  of  the 
Principal  Sudder  Ameen,  and  remanded  the  case  to  him  to  try 
what  was  the  amount  of  the  dower.  That  was  on  the  Slst  of 
May  1864. 

The  defendants,  on  the  23rd  June  1864,  appealed  to  Her 
Majesty  in  Council  against  that  decision. 

The  case  having  gone  back  upon  remand  under  the  decision 
of  the  High  Court,  the  then  Principal  Sudder  Ameen,  a 
Mahomedan,  proceeded  to  try  what  was  the  amount  of  the 
dower.     Many  witnesses  were  examined  on  both  sides,  and  he 
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i«72         foobd  that  tbe  denmohur  was  settled  at  one  lakh  and  og^ty 

Mi'  M> i!kI    ^I^^<^*u^«  <>d^  moiety  rupees,  and  the  other  gold  mdmrsy  aad  he 
^    *'  ga%e  a  decree  for  tlie  iilaintifis  for  the  amount  daimed,  vc?., 

Jlmkei.«.  Bs.  16,25,000,  with  costs  and  interest  He  came  to  that  oonclo- 
sjon  not  only  ufion  the  evidence  of  witnesses  who  spoke  to  what 
actually  took  place,  but  upon  the  evidence  of  other  witnesses, 
to  whom  he  gave  credit,  that  the  custom  prevailing  in  the 
plaintiff's  family,  and  also  in  most  of  the  other  respectable 
families  in  Biiaugulpore,  was  in  accordance  with  the  amount 
which  the  other  witnesses  proved  to  have  been  actually  settled 
in  their  presence. 

On  the  I3th  February  1865,  an  appeal  was  preferred  by  die 
defendants  to  the  High  Court  against  that  decision.     The  case 
was  heard  before  a  Division  Bench  of  the  High  Court,  and  the 
•     appeal  was  dismissed  with  costs. 

The  defendant,  Mussamut  MuUeeka  alone,  on  the  5th  July 
1866,  appealed  to  Her  Majesty  in  Council  against  the  last- 
mentioned  decree  of  the  High  Court,  the  other  defendant  having 
compromised  the  claim  against  him. 

We  have,  therefore,  under  the  two  appeals  before  us  to 
consider  whether  the  judgment  of  the  High  Court  overruling 
the  plea  of  limitation,  and  remanding  the  case,  and  the  decision 
as  to  amount  of  dower,  are  correct  or  not.  Their  Lordships  are 
of  opinion  that  a  divorce  was  not  proved.  In  this  respect  they 
concur  in  the  finding  of  the  High  Court  upon  a  question  of 
fact.  They  intimated  that  opinion  in  the  course  of  the 
argument. 

It  is  now  to  be  considered  whether  the  suit  was  barred  by 
limitation.  In  the  first  place  we  will  consider  whether  it  was 
barred  if  the  dower  was  prompt. 

The  Principal  Sudder  Ameen  on  the  first  trial  held  that,  as 
the  dower  was  settled  without  any  specification  as  to  the  time  at 
which  it  was  to  be  payable,  it  must,  according  to  the  Mahomedan 
law,  be  considered  to  be  denmohur  mu&jily  to  be  paid,  to 
use  his  own  words, ''  on  demand,  or  immediately  on  demand  by 
the  wife."  The  High  Court  upon  the  first  appeal  considered 
the  Mahomedan  law  to  be  precise,  that,  if  nothing  is  said  at  the 
time,  the  dower  is  to  be  considered  exigible;  but  they  held 
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upon  the  authority  of  Ameeroonissa  v.  Mooradoonissa  (1)  that^ 
although  the  dower  was  exigible^  the  plaintiff  Jumeela  was 
not  bound  to  sue  for  it  during  the  life  of  her  husband. 
Their  Lordships  are  of  opinion  that  the  Principal  Sudder 
Ameen  who  first  tried  the  case^  and  who  considered  that  the 
dower  was  payable  on  demand^  was  not  correct  in  holding  that 
the  cause  of  action  accrued  to  the  wife  before  dissolution  of  the 
marriage  without  demand.  There  are  no  doubt  conflicting 
decisions  as  to  the  period  at  which  a  cause  of  action  accrues  to 
a  wife  in  respect  of  prompt  dower.  Prompt  dower  is  said  to 
be  exigible  immediately.  Macnaghten^  in  his  Principles  of 
Mahomedan  Law^p.  59,  says: — "Where  it  has  not  been  expressed 
whether  the  payment  of  the  dower  is  to  be  prompt  or  deferred, 
it  must  be  held  that  the  whole  is  due  on  demand."  The  word 
^^  exigible  "  implies  that  it  may,  not  that  it  must,  be  exacted,  and 
ilierefore  it  would  seem  that  a  cause  of  action  in  respect  of  it 
does  not  accrue  so  long  as  the  marriage  exists,  until  the  wife 
does  something  to  show  that  she  requires  it  to  be  paid. 
According*  to  the  Mahomedan  law,  a  woman  may  refuse  herself 
to  her  husband  as  a  means  of  obtaining  so  much  of  her  dower 
as  is  prompt — Baillie's  Digest  of  Mahomedan  Law,  p.  125. 
That  is  a  mode  of  exacting  it.  But  she  is  not  obliged  to  adopt 
it.  It  is  optional  with  her  either  to  insist  upon  the  payment 
of  her  prompt  dower  during  her  husband's  lifetime,  or  to  wait 
until  the  dissolution  of  the  marriage.  In  Meer  Nujibgolah  v. 
Mussamut  Doorduna  Khatoon  (2),  it  was  held  that  the  right  to 
prompt  dower  was  barred  by  limitation  in  consequence  of  the 
period  which  had  elapsed  since  the  date  of  the  settlement, 
although,  at  the  time  of  the  commencement  of  the  suit,  twelve 
years  had  not  elapsed  since  the  husband's  death.  That  decision 
•was  followed  in  Noorunissa  Begum  v.  Nawab  Syud  All  Khan  (3). 
In  the  case  of  Nawab  Jung  Bahadoor  Khan  v.  Mussamut  Uzeez 
Begum  (4),  the  Court  pointed  out  the  distinction  between  a 
contract  to  pay  on  a  stipulated  date,  and  a  contract  to  pay  on 
demand,  and  said  that,  in  the  former  case,  should  the  obligor 
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(1)  6  Moore's  I.  A.,  211. 

(2)  1  Sel.  Rep.,  103. 


(3)  7  Sel.  Rep.,  40. 

(4)  S.  D.,  N,  W.  P.,  1845,  180. 


382 


BENGAL  LAW  REPORTS. 


[VOL.  XI. 


1872 

MUSBAMUT 
MULLKKKA 

r. 

MUBSAMUT 
JUMKKUI. 


fail  to  pay  on  tlie  stipulated  day,  a  cause  of  actiou  ironld  then 
accrue  for  the  recovery  of  the  sum  due,  but  that  in  the  case 
of  an  obligation  to  pay  on  demand  (which  they  considered   an 
obligation  to  pay  exigible  dower  to  be),  there  was  no  infraction 
of  the  obligation,  and,  consequently,  no  legal  cause  of  action 
before   demand.     From  the  case   of    Ameeroonissa   v.    Mooror- 
doouissa   (1),  it   would   seem   that  the  Lords  of  the   Judicial 
Committee  were  of  opinion  that  limitation,  in  respect  of  prompt 
dower,  did  not  run  from  the  time  of  the  marriage,  but  from 
the  death  of  the  husband.     In  that  case  there  was  a  settlement 
by  which  the  husband  agreed  to  pay  dower  when  demanded  by 
his  wife.     The  wife  was  not  suing  for  her  dower,  but  was  in 
possession  of  her  deceased  husband's  property,  and  set  up  her 
right  of  dower  in  answer  to  the  husband's  heir,  who  sued  to 
recover  possession  of  the  estate.     In  that  case  the  Lord  J  ustice 
Knight  Bruce  expressed  the  opinion  of  the  Judicial  Committee 
that  a  wife  was  not  obliged  to  sue  her  husband  immediately, 
or  in  his  lifetime ;  and  that  limitation  did  not  apply  as  a  bar 
to  her  claim  for  dower.     If  the  principle  of  that  decision  be 
followed  in  the   present  case,  the   plaintiff  is  not  barred  by 
limitation.     In  the  case  of  Simpson  v.  Routh  (2),  which  was 
referred  to  in  the  last-mentioned  case.  Lord  Tenterden  said : — 
''  In  this,  as  in  other  cases  where  a  demand  is  necessary  to  give 
a  right  of  action,  the  commencement  of  the  action  is  not  of 
itself  a  demand."     In  Macnaghten's  Precedents  of  Mahomedan 
Law,  p.   275,  it  is  said: — ^^  The  dower  becomes  due  on  the 
consummation   of  the  marriage,  or  the  death  of  either  of  the 
parties,  or  on  divorce.     Should  the  wife  not  claim  the   payment 
of  it  during  the  lifetime  of  her  husband,   it  must  be  paid  to  her 
out   of  the   property   left    by    him    on    his    decease."     Their 
Lordships    are    of   opinion    that    the    case    of   Nawab    Jung  • 
Bahadoor  Khan  v.   Mussamut    Uzeez  Begum  (3),  above  cited, 
was  rightly  decided,  and  that,  in  respect  of  prompt  dower  pay- 
able under  the   Mahomedan  law,  limitation  does  not  begin  to 
run  before  the  dower  is  demanded,  or  the  marriage  is  dissolved 
by  death,  or  otherwise. 


(1)6  Moore's  I.  A.,  229. 
(2)  2  B.  &  C,  682. 


(3)  8.  D.,  N.  W.  P.,  1845,  180. 
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In  the  present  case^  as  a  divorce  was  not  proved,  it  is  unneces- 
sary to  consider  whether,  even  in  the  case  of  a  divorce,  a  cause 
of  action  accrues  in  respect  of  deferred  dower  before  the 
repudiation  has  become  irrevocable,  or  the  dower  has  been 
demanded.  Their  Lordships  having  determined  that  there  was 
no  divorcCj  and  that  the  suit  was  not  barred  by  limitation  if 
the  dower  was  prompt,  it  becomes  unnecessary  to  deteimine 
whether  it  was  prompt  or  deferred ;  for  the  suit  having  been 
commenced  within  twelve  years  from  the  time  of  the  death 
of  Syud  Mahomed,  it  was  clearly  not  barred  if  the  dower  was 
deferred. 

The  question  as  to  the  amount  of  dower  was  one  of  fact, 
OS  to  which  their  Lordships  see  no  reason  to  interfere  with  the 
decision  of  the  Principal  Sudder  Ameen,  which  was  affirmed  on 
appeal  by  the  High  Court.  Their  Lordships  concur  in  the 
remark  of  the  High  Court : — *'  It  may  be  true  that  the  sum 
claimed  ttnd  deposed  to  as  agreed  upon  and  customary  is  a 
yery  large  sum;  but  the  Mabomedan  law-books,  the  decided 
cases,  and  the  experience  of  the  country,  show  that  it  is  a  fact 
that  sums  so  apparently  beyond  the  means  of  the  parties  are 
fixed  as  dower  amongst  Mahomedans  from  the  highest  to  the 
lowest."  There  is  nothing  in  the  Mahomedan  law  to  limit  the 
amount  fixable  for  dower,  see  1  Macnaghten's  Select  Cases, 
p.  275,  and  iJ.,  p.  48,  in  which  the  amount  fixed  was  3,00,000 
gold  mohurs ;  see  also  the  same  vol.,  p.  266.  The  above  cases, 
it  should  be  remarked,  were  decided  upon  the  authority  of 
fatvoas  obtained  from  the  Mahomedan  law  officers.  In  Macnagh- 
ten's Precedents  of  Mahomedan  Law,  p.  131,  there  is  the 
opinion  of  Mahomedan  law  officers  that  a  dower  exceeding 
1,50,000  gold  mohurs,  which  absorbed  the  whole  estate  of  the 
■husband,  took  precedence  of  claims  by  iSheritance.  No  defence 
was  set  up  in  the  Court  of  original  jurisdiction  upon  the 
ground  that  the  amount  fixed  was  a  mere  sham,  and  that 
neither  of  the  parties  intended  that  it  was  to  be  acted  upon,  and 
it  is  not  for  a  Court  of  Appeal  to  suggest  or  give  efiect  to 
such  a  defence  when  it  was  never  raised  in  the  Court  of  original 
jurisdiction,  which,  if  the  question  had  been  there  raised,  might 
have  laid  down  a  distinct  issue,  and  taken  evidence  upon  the 
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MussAMUT  case  35,  p.  288,  a  very  large  amount  of  dower  was  upheld  on 
,,  V.  a  question  put  to  ascertain  whether  tlie  deed  of  dower  was  a 
JuMKULA.     mere  device  to  prevent  divorce. 

The  judgment  of  the  Principal  Sudder  Ameen  upon  the  trial 
after  the  remand  was  "  that  a  decree  should  pass  in  favor  of  all 
the  plaintiffs,  t?i>.,  *  Musaamut  Jumeela,  Summunt  Koonwaree, 
and  Mr.  King,'  to  this  effect  that  they,  the  plaintiffs,  do  recover 
the  amount  in  suit  with  interest  and  costs  from  the  defendants 
in  possession  of  the  property  left  by  Syud  Mahomed,  in 
proportion  to  their  appropriations,  as  well  as  from  the 
property  left  by  the  said  deceased."  STo  decree  appears  to 
have  been  drawn  up  upon  that  judgment,  as  it  ought  to 
have  been.  The  High  Court  dismissed  the  appeal  from 
that  deeision  with  costs.  The  judgment  accordingly  stands. 
It  appears  to  their  Lordships  that  the  judgment  was  not 
correct.  Mr.  King,  not  having  appealed  from  the  first  decision^ 
viz.,  that  of  the  Principal  Sudder  Ameen  of  the  8th  March 
1862,  was  not  entitled  to  the  benefit  of  (he  reversal  of  that 
judgment — Mussamut  Jaraitoolbutool  v.  Mussamut  Hosseinee^ 
Begum  (1),  and  the  judgment  under  the  remand  ought  not  to 
have  been  in  his  favor,  but  ought  to  have  been  limited  to  the 
12-anna  share,  to  which  alone  the  appeal  related.  Further, 
their  Lordsliips  are  of  opinion  that  the  decree  is  erroneous  in 
awarding  the  demand  against  the  defendants  in  proportion  to 
their  appropriations,  and  in  rendering  them  personally  liable  to 
that  extent  in  addition  to  the  charge  upon  the  assets.  The 
defendants  were  not  liable  except  as  representatives  of  the 
deceased.  As  representatives  they  were  liable  for  the  whole 
debt  to  the  extent  of  the  assets  received,  and  not  duly  adminis- 
tered by  them  respectivffly.  It  is  not  because  an  executor  or 
heir  has  only  three-fourths  of  the  assets  that  he  is  liable  only  to 
three-fourths  of  the  debt  He  is  liable  to  pay  the  whole  debt 
so  far  418  the  assets  in  bis  hands  will  go.  Whatever  the  amount 
of  assets,  the  proper  form  of  decree  against  the  two  defendants, 
sued  jointly  as  representatives,  is  that  the  plaintiff  do  recover  the 


(1)  11  Moore's  L  A.,  207. 
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i??hoIe  amount  against  the  defendants  as  representatives  of  the  1872 
deceased  to  be  paid  oat  of  the  property  of  tlie  deceased.  Each 
of  the  defendants  would  then  be  liable  for  the  whole  debt  to  the 
extent  of  the  assets  received  by  him^  and  the  decree  would  be 
executed  by  the  attachment  and  sale  of  as  much  as  necessary  of 
the  property  of  the  deceased  in  the  hands  of  both  or  either  of  the 
defendants ;  and  if  no  such  property  could  be  found,  and  the 
defendants  should  fail  to  satisfy  the  Court  that  they  had  duly 
applied  such  property  of  the  deceased  as  should  be  proved  to  have 
come  into  their  several  possessions,  the  decree  might  be  executed 
against  the  defendants  respectively  to  the  extent  of  the  property 
not  duly  applied  by  them,  in  the  same  manner  as  if  the  decree 
had  been  obtained  against  them  personally,  or,  in  other  yrordsy 
by  the  attachment  and  sale  of  their  own  private  properties 
(Act  Vni  of  1859,  s.  203).  If,  however,  the  decree  were  against 
one  of  the  defendants  for  three- fourths  of  the  debt,  and  against 
the  other  defendant  for  one-fourth,  and  the  defendant  against 
whom  the  decree  for  one-fourth  was  given  should  prove,  under 
the  execution,  that  he  had  duly  applied  the  whole  of  the  one- 
fourth  of  the  assets  which  had  come  to  his  hands  in  payment  of 
other  just  debts  due  from  tlie  deceased,  the  decree-holders  could 
zix>t  levy  more  than  three-fourths  of  the  debt  upon  the  other 
defendant,  notwithstanding  the  assets  in  his  hands  might  be 
sufficient  to  pay  the  whole  debt,  and  thus  they  would  be  deprived 
of  one-fourth  of  their  demand,  notwithstanding  the  rule  of 
Mahomedan  law  that  all  the  assets  must  be  applied  in  payment 
of  debts  in  preference  to  claims  by  inheritance. 

If  matters  had  remained  as  they  were  when  the  Principal 
Sudder  Ameen  gave  judgment  upon  the  trial  after  the  remand, 
the  decree  might  be  set  right  by  declaring  that  the  plaintiffs, 
Jumeela  and  Sumraunt  Koonwaree,    do  recover  three-fourths 
of  the  amount  of  dower  from  the  defendants  as  representatives 
of  the  deceased,  to  be  paid  out  of  the  assets  of  the  deceased. 
But  it  appears  that  one  of  the  defendants,  piz.,  Syud  Mahomed    i^  «» 
Hossein,  after  the  decree  of  the  Principal  Sudder  Ameen  under    / 
the  remand  and  before  the  decree  of  the  High  Court  upon   ' 
the  appeal  against  that  decree,  compromised  the  claim  against 
him.     The  solenamay  or  deed  of  compromise,  was  made  between 

50 


c< 


■. .««% 


386 


BENOAL  LAW  BEPORTa 


[VOI^  XI- 


1872 


MUMAMUT 
MULLBEKA 

V. 
VOSSAMUT 

Jvumtthk. 


the  plaintiff,  Jameela,  and  Kaesim  Ally  Ehan,  described  as 
purchaser  of  the  share  of  Beebee  Jumeela,  the  plaintiff  Summant 
Koonwaree,  Lokenath  Misser,  and  the  defendant  Syod  Mahomed 
Hossein.  After  reciting  that  certain  suits  were  depending 
between  them,  each  of  the  parties  renounced  and  relinquished 
every  sort  of  claim,  and  declared  that  there  remained  no  claim 
one  against  another.  By  paragraph  1,  it  was  declared  that,  out 
of  the  16  annas  of  the  property  of  the  late  Syud  Mahomed, 
12  annas  bad  come  into  the  possession  of  the  defendant 
Syud  Mahomed  Hossein,  and  of  purchasers  from  him^  of 
which  6  annas  and  9  pie  came  to  the  defendant  Mahomed 
Hossein  as  his  share,  and  the  remainder,  6  annas  and  3  pie, 
came  }^  the  plaintiff  Mussamut  Jumeela  and  others  as  their  share, 
(meaning  that,  by  the  terms  of  the  compromise,  they  were  to 
have  a  6«anna  3-pie  share).  By  paragraph  2  it  was  declared 
that,  out  of  the  6»anna  share  (meaning,  no  doubt,  the  6-«nna 
3-pie  share),  the  plaintiff  Jumeela,  and  at  the  then  present 
moment  Kassim  Ally  Khan,  who  was  stated  to  be  the  purchaser 
of  her  share,  had  accepted  2  annas ;  the  plaintiff  Mussamut 
Summunt  Koonwaree,  in  lieu  of  the  entire  properties  (that  is, 
the  shares  of  Jumeela's  dower  purchased  by  her),  accepted  a 
3-anna  6-pie  share;  and  Lokenath  Misser,  in  lieu  of  bis 
purchase,  accepted  a'O-pie  share.  These  shares  constituted  the 
whole  of  the  6-anna  3-pie  share  of  the  estate  of  the  deceased, 
which  was  given  by  the  defendant  Mahomed  Hossein  in 
satisfaction  of  the  claim  against  him.  By  the  9th  paragraph  it 
was  declared  that  all  differences  existing  between  the  parties 
to  the  compromise  having  been  cleared  up,  thereafter  no  manner 
of  claim  whatever  remained  to  be  instituted  one  against  another 
either  regarding  the  payment  of  denmohur  or  the  expenses  of 
the  suits  therein  mentioned,  or  for  the  recovery  of  wasilat 
(mesne  profits)  and  each  of  the  declarants  renounced  and 
relinquished  the  total  expenses  of  all  suits  from  the  beginning 
up  to  the  then  present  moment.  By  paragraph  10  the  parties 
agreed  to  file  petitions  of  agreement  in  the  cases  of  appeal  to 
England  and  to  the  High  Court,  and  the  Zilla  Courts,  and 
Mahomed  Hossein  relinquished  the  security-bond  in  the  case  in 
appeal  to  the  Privy  Council.    Paragraph  11  was  as  follows: — 
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*'  Sinoe  the  conditions  of  this  solenama  are  in  accordance  with  the 
aforementioned  detail  regarding  the  12  annas  share,  and  the  4  annas 
Bhare  of  the  property  left  hy  Syud  Mahomed  has  come  into  the 
possession  of  Mussamut  Mulleeka,  the  same  has  no  concern  with  Hajee 
Mahomed  Hossein  and  others.  It  has,  therefore,  been  settled  between 
Mussamut  Jumeelo,  Kassim  Ally  Khan,  Summunt  Koonwaree,  and 
Ltokenath  Misser,  that  the  whole  or  any  portion  of  the  4  annas  which 
may  be  acquired  by  the  compromise,  or  in  execution  of  the  decree  for 
the  denmohuvy  or  by  means  of  the  institution  of  a  suit  for  Mussamut 
Mulleeko,  shall  be  partitioned  into  sixteen  shares,  out  of  which  Mussamut 
Summunt  Koonwaree  shall  take  ten  shares,  and  ^ve  shares  Mussamut 
Jumeela  and  Kassim  Ally  Ehan,  and  one  share  Lokenath  Misser." 

In  pursuance  of  the  agreement  in  paragraph  10^  the  solenama 
was  sent  up  to  the  High  Courts  and  was  recorded^  and  forms  part 
of  the  record  before  us. 

The  suit  ought,  according  to  the  provisions  of  s.  98,  Act 
YIII  of  1859,  to  have  been  disposed  of  in  accordance  with  the 
terms  of  the  compromise.  The  decree  of  the  High  Court,  after 
referring  in  express  terms  to  the  cempromise,  dismissed  the 
appeal^  and  thereby  in  substance  upheld  the  decision  of  the 
Principal  Sudder  Ameen  of  the  28th  September  1864.  It  was 
certainly  not  in  accordance  with  the  compromise^  for  the  decree 
of  the  Principal  Sudder  Ameen  ordered  the  defendant  Mahomed 
Hossein  to  pay  a  proportion  of  the  debt  and  costs ;  and  the 
decree  of  the  High  Court  ordered  him  to  pay  the  costs  of  the 
appeal,  though  the  plaintiffs  had  expressly  renounced  all  costs. 

It  is  important  to  remark  that  the  6-anna  3-pie  share  of  the 
estate  which  was  given  by  the  defendant  Mahomed  Hossein^  in 
satisfaction  of  the  claim  against  him,  consisted  of  immoveable 
estate.  Their  Lordships  know  nothing  as  regards  the  value 
of  the  whole  of  the  estate^  or  of  the  6-anna  3-pie  share 
accepted  by  the  plaintiffs  in  satisfaction  of  their  claim  against 
the  last-named  defendant. 

It  appears  to  their  Lordships  that  the  effeot  of  the  compromise 
was  to    release  the   defendant     Mahomed    Hossein   and    the 

« 

•12-anna  share5  or  .three-fourths  of  the  assets  which  came  to  his 
hands,  and  consequently  to  release  the  other  heirs  and  the 
remaining  one-fborth  of  the  assets,  from  that  portion  of  the 
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debt  which,  as  between  the  several  heirs^  ought  to  be  borne  by 
the  three-fourths  of  the  assets  released,  or,  in  other  words,  from 
three-fourths  of  thelLmount  claimed.  That  is  the  construction 
which  the  High  Court,  by  their  decree,  appear  to  have  put  upon 
the  compromise.  If  the  whole  debt  should  be  decreed  to  be 
levied  out  of  the  remaining  one-fourth  of  the  assets,  the  plaintiffb, 
having  received  a  6-anna  3-pie  share  of  the  whole  estate,  might 
still  levy  the  whole  debt,  and  thus  obtain  more  than  they  are 
entitled  to ;  and  if  the  debt  should  be  levied  out  of  the  remain- 
ing one-fourth  of  the  assets,  the  defendant  Muhomed  Hossein 
would,  as  between  him  and  the  other  heirs,  be  liable  to  contri- 
bute three-fourths  of  the  amount  so  levied,  notwithstanding 
the  compromise  by  which  he  gave  a  6-anna  3-pie  share  of  the 
estate  in  discharge  of  the  liability  of  the  I2-anna  share  of  the 
assets  which  came  into  his  possession,  and  to  enable  him  to 
retain,  as  against  the  plaintiffs,  the  other  5-anna  9-pie  share  of 
the  assets.  Their  Lordships  therefore  think  that,  in  consequence 
of  the  compromise,  the  remaining  one-fourth  of  the  assets  is 
liable  for  only  one-fourth  of  the  debt. 

The  shares  of  heirs  cannot  be  ascertained  until  all  debts  hare 
been  satisfied.  It  is  only  the  balance  after  paying  all  debts 
that,  according  to  the  Mahomedan  law,  is  divisible  amongst  thenu 
A  compromise  operates  for  the  benefit  of  all  those  amongst  whom 
the  estate  is  divisible,  and  the  balance  is  divisible  amongst  them 
(see  Baillie  on  the  Maliomedan  Law  of  Inheritance,  p.  108).  If 
the  compromise  made  by  Mahomed  Hossein  by  giving  up  to  the 
plaintiff  a  6-anna  3-pie  share  of  the  estate  operated  for  his  benefit 
alone,  and  to  release  the  three-quarter  share  of  the  assets  which 
he  took  by  inheritance,  the  result  would  be  that  he  might  retain 
a  6-anna  3-pie  share  of  the  estate  out  of  the  12-anna  share  which 
came  to  his  hands,  whilst  the  other  fourth  of  the  'estate  in  the 
hands  of  Mulleeka  might  be  seized  and  sold  for  payment  of  the 
remainder  of  the  debt,  and  thus  be  wholly  absorbed.  By  these 
means  Mahomed  Hossein,  as  one  of  the  heirs,  would  obtain  a 
5-anna  9-pie  share  of  the  estate,  whilst  the  other  heirs  would  get 
nothing,  which  would  be  contrary  to  the  principles  of  the 
Mahomedan  Law  of  Inheritance. 

It  may  be,  and  probably  is,  the  fact  that  even  one-fourth  of 
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the  debt  will  absorb  the  whole  of  the  remaining  one*fourth  of        ^^g 
the  assets,  and  if  that  be  the  case,  the  heirs  of  Mahomed  Hossein    mullbkkI 
may  be  called  upon  by  the  other  heirs  for  contribution  out  of    mossamot 
the  5-anna  9-pie  share,  which  he  retained  under  the  compromise.     Jumkkua, 
If  such  should  be  the  effect  of  the  decree  against  Mulleeka  for 
one-fourth  of  the  debt,  it  will  be  because  the  compromise  did 
not  intend  to  release  more  than   three-fourths  of  the  assets. 
This  is  clear  from  the  11th  paragraph  of  the  compromise. 

The    defendant    Mahomed   Hossein  jointly  with   defendant 
Mulleeka  appealed  to  the  High  Court,  but  Having  compromised 

the  claim  against  him,  he  has  not  joined  in  the  appeal  to  Her 

•  

Majesty  in  Council*  The  consequence  is  that  the  decree  of  the 
High  Court  will  stand  against  him,  and  he  must  avail  himself  of 
the  compromise  in  such  manner  as  he  may  be  advised,  should  the 
plaintiffs  endeavour  to  execute  the  decree  against  him.  If  he 
had  appealed,  he  would  have  been  entitled  to  have  the  suit 
disposed  of  in  accordance  with  the  compromise  according  to  the 
provisions  of  s.  98  of  Act  VIII  of  1859.  In  that  case  the 
decree  must  have  been  modified  jis  against  the  defendant 
Mulleeka^  and  she  cannot  be  deprived  of  the  benefit  of  the 
compromise  in  consequence  of  Mahomed  Hossein's  not  having 
appealed. 

The  decree  of  the  Principal  Sudder  Ameen  of  the  28th 
September  1864,  upon  the  trial  after  the  remand,  and  the 
decree  of  the  High  Court  of  the  10th  January  1866,  by  which 
that  decree  was  upheld,  ought  to  be  reversed.  Mr.  King's  share 
of  the  amount  claimed  has  already  been  disposed  of  in  conse- 
quence of  his  not  having  appealed  against  the  first  decision 
of  the  Principal  Sudder  Ameen  of  the  8th  day  of  March  1862. 
Their  Lordships  are  of  opinion  that  the  plaintiffs  Jumeela 
and  Summldnt  Koonwaree  are  not  entitled  to  recover  from 
the  defendant  Mulleeka  more  than  three-fourths  of  the 
one-fourth  of  the  demand  which  has  not  been  satisfied  by  the 
compromise,  or,  in  other  words,  three-sixteenths  of  the  whole 
amount  claimed,  but  that  they  are  entitled  to  a  decree  against 
her  as  representative  of  the  said  Syud  Mahomed,  deceased, 
for  three-sixteenths  of  the  amount  sued  for,  and  three-sixteenths 
of  the  costs  incurred  in  the  lower  Courts  ^rior  to  the  appeal 
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187^        to  the  High  Court,  of  the  13th  February  1865,  to  be   paid 

MuLLEKK^    out  of  the  property  of  the  said   Syad  Mahomed,  deceased, 

«,   *•  other  than  the  12*anna  share,  or  three-fourths  thereof,  to  wUch 

JvuKKLA.     the  said  compromise  related,  aud  that  the  decree  of  the  High 

Court,  of  the  31  at  day    of  May   1864,  ought  to  be  affirmed j 

but  that,  in   consequence  of   the  compromise,  it   should  be 

modified  as  to  the  costs. 

Considering  also  the  mode  in  which  so  large  an  amount  of 
dower  was  settled  by  the  deceased  without  any  writing,  and  the 
uncertainty  which  existed  as  to  whether  payment  of  it  wonld 
amount  to  a  due  administration  of  assets,  we  think  that  the 
defendant  MuUeeka  was  justified  in  resisting  t&e  suit  and 
taking  the  opinion  of  the  Court,  and  that  she  ought  to  be  at 
liberty  to  retain  her  costs  incurred  in  the  several  proceedings  in 
this  suit,  and  in  the  appeals  to  Her  Majesty  in  Council,  out  of 
any  assets  of  the  said  Syud  Mahomed  in  her  hands  after 
satisfaction  of  the  sums  awarded  against  her  in  this  suit ;  and 
that  such  costs  take  priority  of  ail  claims  by  inheritance  to  any 
portion  of  such  assets. 

Upon  the  whole  their  Lordships  will  humbly  advise  Her 
Majesty  that  the  decree  of  the  High  Court  of  the  31st  of  May  . 
1864  be  affirmed,  except  so  far  as  the  defendant  MuUeeka  is 
thereby  ordered  to  pay  costs  and  interest  thereon,  and  that  the 
plaintiffs  Jumeela  and  Summunt  Koonwaree  do  recover 
against  the  defendant  MuUeeka,  as  representative  of  the  late 
Syud  Mahomed,  deceased,  tliree-sixteenths  of  the  costs  and 
interest  awarded  by  the  said  last-mentioned  decree,  to  be  paid 
out  of  the  assets  of  the  late  Syud  Mahomed,  deceased,  other 
than  that  portion  thereof  to  which  the  said  compromise  relates ; 
that  the  judgment  of  the  Principal  Sudder  Ameen  of  the  28th 
day  of  September  1864,  and  the  judgment  and  dAsree  of  the 
High  Court  of  the  10th  of  January  1866,  so  far  as  they  relate 
to  the  defendant  MuUeeka,  be  reversed  with  costs  of  the  appeal 
to  the  High  Court  of  the  13th  of  February  1865,  and  that 
it  be  decreed  that  the  plaintiffs  Jumeela  and  Summunt 
Koonwaree  do  recover  i^ainst  the  defendant  MuUeeka  as 
representative  of  the  late  Syud  Mahomed,  deceased,  three- 
sixteenths  of  the  whole  amount  claimed  in  the  suit,  and  three- 
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sixteenths  of  tlie  costa  incurred  bj  the  plaintiffs  in  the  lower 

Court  prior  to  the  appeal  to  the  High  Court  of  the  13th  of 

February  1865,  the  said  portions  of  the  amount  claimed,  And 

of  the  said  costs,  to  be  paid  out  of  the  property  of  the,  late 

Sjud  Mahomed,  deceased,  other  than  that  portion  thereof  to 

which  the  said  compromise  relates,   and  that  such  decree  be 

without  prejudice  to  the  rights,  if  any,  which  the  defendant 

Mulleeka,  or  any  of  the  heirs  of  the  late  Syud  Mahomed, 

may  have  against  the  said  defendant  Mahomed   Hossein,   in 

consequence  of  the  execution  or  satisfaction  of  the  said  decree, 

and  that  the  defendant  Mulleeka  be  at  liberty  to  retain  her 

costs  of  all  the  proceedings  in  this  suit,  and  also  of  the  appeals 

to  Her  Majesty  in  Council,  out  of  any  assets  of  the  said  Syud 

Mahomed,*  deceased,  in  her  hands,  after  satisfaction  of  the  sums 

*  awarded  against  her  in  this  suit  in  preference  to  all  claims  by 

inheritance  to  such  assets. 

And  their  Lordships  order  that  each  of  the  plaintiffs  Jumeela 

and  Snmmunt  Koonwaree,  and  the  defendant  Mulleeka,  do 

bear  her  own  costs  of  the  above-mentioned  appeals  to  Her 

Majesty  in  CounciL 

Decree  varied. 

Agents  for  appellant :  Messrs.  J.  H.  and  H.  R.  Henderson. 
Agent  for  respondents  :  Mr.   Wilson. 
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GOPEB  LOLL,  Mahaqsr  of  thb  Estatb  or  Gowsawvt  Girdhakebjbs 
(Plaihtiff)  v.  MUSSAMUT  SREE  OHUNDRAOLEE  BUHOOJEE, 
Widow  of  Skbb  Luchhuh/bb  (Dbfendant). 

[On  appeal  from  the  Higli  Court  of  Judicature,  N.  W.  ProTincea,  Agra.] 

Hindu  Iaiw — Adoption^Inheritance^ Practice — Case  on  the  Pleadings. 

A  second  adoption  cannot  take  place  in  the  lifetime  of  the  first  adopted  son. 

Where  the  son  of  the  son  first  adopted  sued  as  heir  of  the  second 
adopted  son  to  obtain  the  property  left  by  him,  and  the  suit  throughout  was 
contested  with  respect  to   his  claim  as  heir  of  that  second  adopted  son,  heU 

the  plaintiff  could  not,  on  appeal,  shift  his  ground  and  regard  the  second 
adopted  son  as  a  trespasser,  and  seek  to  recover  the  property  on  the  ground  of 
its  having  belonged  to  the  ancestor. 

*  Present  :^TnE  Rigst  Hon*blb  Sib  J.  W.  Colyilb,  Sib  B.  Pbacocx, 
Sib  M.  E>  Smith,  Sib  B.  P.  Colubb,  abd  Sib  L.  Pbbl. 
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Jg7g  This  was  an  appeal  from  a  decree  of  the  High  Court  at 

GopeeLoll  Agra,  dated  11th  April  1868,  overruling  a  decree  of  the  Prin- 

MuMAMUT   cipal  Sadder  Ameen  of  Agra  of  24th  December  1867. 

Cbusdraolev     The  suit  was  brought  by  Girdhareejee^  claiming  as  heir  of 

one  Luchmunjee^  to  recover  from  the  respondent,  as  widow  of 

Luchmunjee,  temples  and  personal  property  belonging  thereto, 

which  he  contended  she  had  forfeited  her  right  to  on  account  of 

her  having  committed  waste. 

The  case  as  stated  in  the  plaint  was,  that  one  Damoodnijee  was 
the  owner  of  the  property  in  dispute,  and  died  leaving  two  widows, 
to  whom  he  gave  power  to  adopt  sons ;  that  one  widow,  Luchmee, 
adopted  Gobindjee,  the  father  of  the  plaintiiF,  and  that  the  oUier, 
Charmuttee,  subsequently  adopted  Luchmunjee,  the  husband  of 
the  respondent 

It  is  unnecessary  for  the  purposes  of  this  appeal  to* 
detail  the  defences  set  up  by  the  respondent  as  to  the  plaintiff 
not  having  been  duly  adopted,  and  as  to  the  property  not  having 
come  to  Luchmunjee  by  inheritance  from  his  father :  all  that  it  is 
necessary  to  state  is  the  title  set  up  by  the  plaintiff's  pleadings 
in  which  he  claimed  the  right  to  succeed  to  the  exclusion'  of  . 
the  respondent  (as  a  widow  committing  waste)  on  the  ground  that 
he,  as  the  son  of  the  first  adopted  son,  was  entitled  as  heir  of 
Luchmunjee,  as  also  an  adopted  son. 

The  father  Damoodurjee  died  in  1825,  and  Luchmunjee,  what- 
ever his  title  was,  had  held' possession  for  many  years. 

The  High  Court,  without  going  into  the  question  of  the 
defendant's  title,  held  that  the  plaintiff  established  no  right  of 
inheritance  to  Luchmunjee,  as  there  could  not  be  two  adopted 
sons.  They  also  considered  the.  questions  of  fact  raised  as  to 
the  adoption  of  the  plaintiff;  but  their  findings  on  these  points 
are  irrelevant  to  the  present  case. 

The  plaintiff  appealed  to  Her  Majesty  in  Council. 

Mr.  Forsyth,  Q.C.,  and  Mr.  Pontifex  for  the  appellant 
contended  (in  addition  to  argubg  as  to  other  points  which 
are  not  alluded  to  by  the  Judicial  Committee,  and  could  not 
arise  under  their  finding  on  the  points  of  law)  that  the  double 
adoption  was  good,  and  that  all  the  history  of  the  family  showed 
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that  Luchmunjee's  adoption  had  been  recognized  as  valid,  and        1872 
that  the  widow,  who  had  relied  upon  her  husband  having  been  Gopm  Loll 
duly  adopted,  could  not  be  heard  to  dispute  the  adoption.     They    Mussab^jt 
also  contended  that,  as  the  property  had  belonged  to  Damoodurjee,  Crundraolhb 
then,  if  Luchmunjee  had  not  been  properly  adopted,  the  appeU 
lant,  as  Damoodurjee's  heir,  was  entitled. 

Mr.  Leithf  Mr.  Cotcicy  and  Mr.  Campbell  for  the  respondent 
contended  that  the  question  as  to  invalidity  of  a  double  adop- 
tion was  concluded  by  Rungama  v.  Atchama  (1) ;  and  if  a  second 
adoption  by  Damoodurjee  would  have  been  bad  during  the  life 
of  another  adopted  son,  a  second  adoption  by  his  widow,  who  in 
fact  derived  authority  solely  from  the  husband,  would  be  equally 
bad.  There  was  here  no  estoppel ;  there  was  a  claim  that  Luch- 
munjee was  legally  adopted;  but  if  so,  the  plaintiff's  father  could 
not  have  been*  All  statements  as  to  the  adoption  of  Luchmunjee 
were  accompanied  by  assertions  as  to  the  plaintiff's  father 
having  no  claim.  The  whole  case  for  the  plaintiff  on  the 
pleadings  being  founded  on  a  claim. to  succession  to  Luchmunjee, 
he  was  not  now  entitled  to  change  his  position  and  deny 
Luchmunjee  being  in  as  of  right,  and  to  claim  as  heir  of  Damoo- 
durjee. 

Mr.  Forsyth  in  reply. — Even  if  the  case  be  not  put  so  high 
as  estoppel,  there  have  been  such  admissions,  and  the  defence 
taken  has  been  such,  as  to  entitle  the  plaintiff  to  substantial  relief, 
and  whether  he  claims  as  heir  of  Damoodurjee  or  not,  the  defend- 
ant could  not  be  prejudiced,  as  no  further  evidence  would  have 
been  required  if  the  case  had  been  originally  framed  for  that  relief. 

Their  Lordships  delivered  the  following  judgment: — 
Tliis  was  a  suit  brought  to  recover  possession  of  a  temple 
and  certain  jewels  and  valuables  held  therewith.  The  plaintiff 
claimed  as  heir  of  one  Luchmunjee.  He  endeavored  to  prove 
his  heirship  in  this  way.  He  asserted  that  his  grandfather 
Damoodurjee  had  two  wives,  Luchmee  and  Charmuttee  ;  that, 
shortly  before  his  death,  he  gave  a  power  to  his  wives  to  adopt 

(1)  4  Moore*aL  A.,  1, 

51 
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1073        two  SODS ;  that,  after  hia  death,  hia  first  widow  Lnchmee  adopted 


Ootitx  Luix  Gobindjee,  the  father  of  the  plaintiff;   that  aome  four  years 

UvmAucr    afterwards,  the  second  widow  Charrauttee  adopted  Luchmun- 

CH„rro...jee,  through  whom  the  plaintiff  cUim,.     The  plaintiff  «ert» 

vHoojEE,    ^^^^^  ^^  ^^^  death  of  Luchmunjee,  who,  according  to  his  cajie, 

was  his  uncle,  he  became  the  heir  to  Luchmunjee^  who  was  in 
possession  of  the  property.  He  admits  that  the  defendant,  the 
widow  of  LuchmuDJee,  had  a  life-interest  in  the  property,  but 
he  alleges  that  she  had  forfeited  that  life-interest  by  committing 
waste. 

The  Principal  Sudder  Ameen  found  in  effect  that  the  plaintiff 
had  proved  the  whole  of  his  case.     The  High  Court  reversed  the 
decision  of  the  Principal  Sudder  Ameen :  they  expressed  them- 
selves by  no  means  satisfied  that  the  defendant  had  forfeited  the 
property  by  committing  waste  ;  but  they  deemed  it  unnecessary 
to  decide  this  question,  inasmuch  as  they  came  to  the  conclusion 
that  the  plaintiff  had  failed  to  prove  his  heirship  to  Luchmun- 
jee.     They  were  by  no  means  satisfied  that  the  plaintiff  proved 
all  the  facts  on  which  he  relied :  but  they  came  to  the  conclusion 
that  assuming  all  those  facts  to  be  proved,  as  the  plaintiff  alleged 
them,  still  in  point  of  law  his  case  failed  for  this  reason,  that, 
accordiug  to  Hindu  law,  there  cannot  be  two  valid  successive 
adoptions,  and  that  the  first  widow  having  adopted  a  son  Gobind- 
jee,  the  second  widow  could  not,  while  Gobindjee  was  alive^ 
make  another  valid  adoption. 

The  question  of  successive  adoptions  was  argued  very 
elaborately,  and  very  carefully  considered  in  the  case  of 
Rungama  v.  Atchama  (1),  and  since  the  decision  of  that  case* 
whatever  doubts  may  have  been  entertained  on  the  question 
before,  it  must  be  considered  as  settled  law  that  a  man  cannot, 
while  he  has  an  adopted  son  living,  adopt  another  son.  And  in 
their  Lordships'  opinion  it  follows  on  principle  that  a  man  cannot 
delegate  to  others,  to  be  exercised  after  his  death,  any  greater 
power  than  he  himself  possessed  in  his  lifetime ;  and  that  inas- 
much as  he,  Damoodurjee,  could  not,  one  adopted  son  being 
living,  adopt  another,  his  second  widow  Charmuttee  could  not, 

(1)  4  Moore*8  L  A.,  1. 
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by  virtue  of  any  ftuthority  delegated  from  him,  adopt  a  son        1872 
while  an  adopted  son  was  still  living.  Gopbb  Loll 

Their  Lordships  therefore  concur  with  the  judgment  of  the    ^^glgU'^' 
High   Courts  which  amounts  to  this,  that,  assuming  all  the  CmiwDRAOLKw 
plaintiff's  facts,  as  he  alleges  them  in  his  own  favor,  still  that  in 
point  of  law  the  'second  adoption  was  invalid,  and  that  conse- 
quently there  was  no  relationship  between  him  and  the  second 
adopted  son  Luchmunjee  under  whom  he  claims. 

That  being  so,  their  Lordships  do  not  think  it  necessary  to 
give  an  opinion  as  to  whether  the  facts  on  which  the  plaintiff 
relies  have  been  substantiated  or  not.  Assuming  them  to  have 
been  substantiated,  his  case  in  point  of  law  fails. 

It  has  bqjBn  argued  on  the  part  of  the  appellant  that  the 
defendant  in  this  case  is  estopped  from  setting  up  the  true 
facts  of  the  case,  or  even  asserting  the  law  in  her  favor,- 
inasmuch  as  she  has  represented  in  former  suits  and  in  various 
ways,  by  letters  and  by  her  actions,  that  Luchmunjee  was  the: 
adopted  son  of  Damoodurjee  adopted  by  Damooduijee's  widow, 
his  mother.  But  it  appears  to  their  Lordships  that  there  is  no 
estoppel  in  the  case.  There  has  been  no  misrepresentation  on 
the  part  of  Luchmunjee,  or  the  defendant,  on  any  matter  of  fact. 
•  She  is  alleged  to  have  represented  that  Luchmunjee  was 
adopted.  The  plaintiff's  case  is  that  Luchmunjee  was  in  fact 
adopted.  So  far  as  the  fact  is  concerned,  there  is  no  misrepresent- 
ation. It  comes  to  no  more  than  this,  that  she  has  arrived 
at  a  conclusion  that  the  adoption  which  is  admitted  in  fact  was 
valid  in  law,  a  conclusion  which  in  their  Lordships'  judgment 
is  erroneous ;  but  that  creates  no  estoppel  whatever  between  the 
parties. 

It  may  further  be  observed  that,  if  Luchmunjee's  statement 
is  to  be  taken,  it  must  be  taken  as  a  whole ;  and  what  he  asserts 
is  that  he  was  validly  adopted.  But  if  he  was  validly  adopted, 
it  follows  that  the  plaintiff  was  invalidly  adopted ;  and  therefore 
in  this  view  of  the  case  it  appears  to  their  Lordships  that  no 
reliance  can  be  placed  upon  this  question  of  estoppel. 

It  has  indeed  been  further  argued  that,  even  putting  it  not  so 
high  as  estoppel,  still  the  plantiff  has  been  misled,  by  various 
representations  made  by  the  defendant,  into  framing  his  suit  as 
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1872       it  ifl  now  framed.     If  that  were  so,  it  would  not  empower  their 

GopKB  u>LL  Lordships  to  depart  from  the  rule  which  has  always  prevailed 

VussAMUT   that  a  man  must  recover  according  to  his  allegations  and  his 

Crumduaolsk proofs.     It  would  not  enable  their  Lordships*  to  allow  (as  the 

"^   appellant  asks  them  to  allow)  an  entirely  new  case  to  be  now 

brought  forward  before  them,  which  is  not  even  set  up  or  hinted 

at  in  the  plaint. 

The  new  case  suggested  appears  to  be  that,  assuming  an  invalid 
adoption  of  Luchmunjee,  and  treating  Luchmunjee  as  a  mere 
trespasser,  still  the  plaintiff  could  recover  by  proof  of  bis  title 
from  Damoodurjee.  Whether  he  has  such  a  case  or  not,  tlieir 
Lordships  do  not  think  it  necessary  to  decide,  but  they  feel 
themselves  bound  to  say  that  that  case  cannot  bo  gone  into, 
inasmuch  as  it  has  not  been  set  up  in  the  plaint  Their  Lordships 
do  not  desire  to  construe  plaints  with  any  extreme  strictness  or 
technicality,  but  it  would  manifestly  be  extremely  inconvenient, 
and  certainly  contrary  to  their  practice,  to  allow  a  case  to  be 
raised  here  which  is  entirely  different  from  the  one  which  has 
been  previously  insisted  upon. 

For  these  reasons  their  Lordships  are  of  opinion  that  the 
decree  of  the  High  Court  is  right,  and  ought  to  be  affirmed. 
Their  Lordships  understand  the  High  Court  simply  to  have 
ruled  that  the  plaintiffs  had  failed  to  prove  the  title  on  which 
they  sued,  that  the  Principal  Sudder  Ameen's  decree  ought 
therefore  to  be  reversed,  and  the  suit  dismissed  with  costs.  But 
inasmuch  as  the  formal  decree,  which  simply  orders  that  the 
appeal  be  decreed  with  costs,  and  the  decision  of  the  Principal 
Sudder  Ameen  reversed,  may  hereafter  lead  to  some  doubt  as  to 
what  was  really  decided  by  the  High  Court,  their  Lordships 
tliink  that  the  formal  decree  should  be  varied  by  ordering  that 
the  decision  of  the  Principal  Sudder  Ameen  be  reversed,  and  the 
suit  dismissed' with  costs  in  both  Courts ;  and  their  Lordships 
will  humbly  advise  Her  Majesty  to  this  effect  The  appellants* 
must  pay  the  costs  of  this  appeal. 

Appeal  dismissed. 

Agents  for  appellant :  Messrs.   Tucker,  New,  and  Langdale. 
Agent  for  respondent :  Mr.  Wilson. 
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APPELLATE  CIVIL. 


Before  Mr.  Justice  Pkear  and  Mr.  Justice  Ainslie. 

RAJAU  RAM  NARAIN  SINGH  (Plaiktifp)  v.  PERTUM  SINGH  ani>         jgyg 

OTHERS  (DErENDAWTs).*  June  20, 


Hindu  Law — Impartible  Raj-^Mitahshara  X^w— Alienation  by  Fathers- 
Consent  of  Son, 

Where,  in  a  part  of  the  country  the  general  law  of  which  is  the  Mitakshara, 
A  custom  exists,  with  regard  to  ancestral  immoveable  property,  that  it  is  not 
partible  among  the  members  of  the  joint  family,  but  descends  from  the 
father  to  his  eldestson,  the  father  cannot  alienate  such  property  without  the 
concurrence  of  his  son,  unless  such  alienation  is  justified  by  family  necessity. 

■ 

This  was  a  suit  for  khas  possession  of  Buttunpore  and  other 
mauzas  in  Pergunna  Gundhore,  after  setting  aside  a  bond>  a 
letter  of  assignment^  and  a  potta  for  a  term  of  eleven  years, 
executed  by  Rajah  Mohendernath  Singh,  the  father  of  the 
plaintiff,  on  the  ground  that  the  property  in  dispute  was  the 
ancestral  property  of  the  plaintiff,  that,  according  to  the  Mitak- 
shara  law  and  the  custom  of  primogeniture  which  was  prevalent 
in  the  family,  the  plaintiff^s  father  had  no  right  to  alienate,  and 
that  therefore  the  plaintiff,  as  the  eldest  son  and  bom  during  the 
lifetime  of  his  father,  was  entitled  to  recover  possession.  The 
plaint  stated  that  the  plaintiffs  father  was  incapable  of  manag- 
ing his  affairs ;  that  the  defendants,  Pertum  Singh  and  Nawab 
Singh,  in  collusion  with  one  Giijjadhur,  who  had  great  influence 
over  the  plaintiff's  father,  obtained  from  him  for  a  nominal 
consideration  of  Rs.  10,000,  by  way  of  zur-i-peskffi,  a  potta 
upon  an  inadequate  jumma  of  the  land  in  dispute,  in  favor  of 
Badhay  Singh  and  Mudhoo  Singh,  the  grandsons  of  the  said 
Pertum  Singh,  and  Kuckhoo  Singh  and  Mahal  Singh,  the  sons  of 
the  said  Nawab  Singh,  a  bond  in  their  own  favor  for  securing  the 
principal  sum  with  interest,  and  a  letter  of  assignment  in  favor  of 

♦  Rcgnlar  Appeal,  No.  40  of  1872,  from  a  decree  of  the  Judge  of 
Bhaugulpore,  dated  the  Uth  October  1872. 
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'^8         the  lessees,  Radhay  Singh  andothers^  assigning  the  rent  towards 

n^^aiwShioh  P^T^^^^  ^^  ^^^  interest  due  on  the  bond;  that,  according  to  the 
«•  custom  of  the  country,  the  three  deeds  were  several   parts  of 

8»ou.  one  and  the  same  mortgage  transaction ;  tlflit  the  debt  was 
incurred  without  legal  necessity,  and  therefore  the  plaintiflTs 
father  had  no  power  to  alienate  immoveable  property ;  that  the 
property  in  dispute  formed  portion  of  an  impartible  raj ;  and 
that  the  plaintiff  was  entitled  to  recover  possession  thereof. 

The  defendants  Badhay  Singh  and  others,  the  lessees,  stated 
{inter  alia)  in  defence,  that  the  potta,  dated  2l8t  Asar  1268  F.S. 
(13th  July  1861),  was  for  a  limited  term  of  years,  and  not  in 
the  nature  of  a  zur^i^peshgi  lease;  that  the  bond,  dated  22nd 
Asar  1268  F.S.  (14th  July  1861),  did  not  contain  any  condition 
for  the  hypothecation  of  the  property  in  dispute ;  and  that  the 
potta  was  granted  in  good  faith  for  the  better  management  of  the 
zemindari  and  for  personal  benefit. 

The  defendants  Pertum  Singh  and  Nawab  Singh  stated  (titter 
alicL)  that  the  plaint  disclosed  no  cause  of  action  ;  that  the  bond 
was  executed  by  the  plaintiff's  father  for  a  good  consideration  ; 
that  the  other  defendants  had  taken  the  lease  for  their  own 
benefit;  that  the  lease  was  executed  previous  to  the. bond,  and 
not  on  the  same  day ;  that  these  transactions  were  separate 
and  independent ;  and  that  the  lease  was  not  a  zur-i-peshgi  one. 

The  Subordinate  Judge  found  that  the  lease,  bond,  and  letter 
of  assignment  formed  parts  of  the  same  transaction ;  that  the 
lease  was  a  zur-i-peshgi  one,  but  was  not  such  a  transfer  of 
ancestral  property  by  the  father,  as,  under  the  Mitakshara  law, 
would  entitle  the  son  to  sue  for  cancellation  thereof,  and  that 
the  loan  under  the  bond  was  a  bond  fide  transaction.  He  held 
that  the  bond  and  lease  could  not  be  interfered  with.  He 
accordingly  dismissed  tli«  plaintiff's  suit. 

The  plaintiff  appealed  to  the  High  Court. 

Mr.  Woodroffe  (Baboos  Romesh    Chunder  Mitter  and  Boodh 
Sen  Singh  with  him)  for  the  appellant. 

Mr.  C.  Gregory  for  the  respondents  Badhay  Singh  and  others, 
the  lessees. 
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Baboos   Chunder  Madhub   Ghose  and  Nilmadub   Sen  for  the         1878 
respondents  Pertum  Singh  and  Nawab  Singh.  Rajah  Rah 

Pi  ARAI2V  SINQU 

Mr.  Woodroffe  contended  that  there  wa^not  sufficient  evidence  Pkrtum 
to  show  that  there  was  legal  necessity  for  the  loan.  The  rent 
reserved  by  the  ticca  lease  was  inadequate.  The  property  in 
dispute  formed  portion  of  an  impartible  raj.  The  father  had 
no  right  to  create  an  incumbrance  on  the  estate.  There  is  no 
dispute  as  to  its  being  an  impartible  raj.  The  learned  Counsel 
cited  Maharani  Hiranath  Koer  v.  Baboo  Ramnarayan  Sing  (I), 
Katama  Natchier  v.  The  Rajah  of  Shivagunga  (2),  Nilkristo 
Deb  Barmano  v.  Bir  Chandra  Thahur  (3),  and  Beer  Pertab 
Sahee  v.  Maharaja  Rajender  Pertab  Sahee  (4). 

Mr.  C  Gregory  contended  that  the  bond  did  not  create  any 
incumbrance  on  immoveable  property.  The  ticca  lease  was  a 
separate  transaction.  There  was  acquiescence  on  the  part  of 
the  plaintiff.  His  cause  of  action  arose  when  Badhay  Singh  and 
-  others  took  possession  of  the  property.  He  cannot  now  contest 
the  validity  of  the  lease.  The  case  of  Maharani  Hiranath  Koer 
y.  Baboo  Ramnarayan  Sing  (1)  is  not  applicable  to  the  present 
suit.  The  property  in  dispute  not  being  a  joint  family  pro- 
perty^ the  plaintiff  is  bound  to  show  that  his  father  could  not 
alienate. 

Baboo  Chunder  Madhub  Ghose  contended  that  there  was  no 
cause  of  action  against  Pertum  Singh  and  Nawab  Singh.  The 
plaintiff  has  failed  to  prove  that  the  transaction  was  a  nominal 
one. 

Mr.  Woodroffe^  in  reply,  cited  Stree  Rajah  Yaunmula 
Venhayamah  v.  Stree  Rajah  Yaunmula  Boochia  Vankpndora  (5). 

The  judgment  of  the  Court  was  delivered  by 

PnEAR,  J. — With  regard  to  the  princijwl  issue  of  fact  in  this 
case^  we  concur  in  the  finding  of  the  lower  Court.     It  appears 

(1)  9  B.  L.  R.,  274.  (4)  12  Moore's  L  A.,  1. 

(2)  9  Moore's  I.  A.,  539.  (5)  13  Moore's  L  A.,  333. 

(3)  3  B.  L.  R.,  P.  C,  13;  S.  C,  12 
Moore's  I.  A.,  523. 
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^^73       to  us  that  the  granting  of  the  ticca  potta,  and  (he  execution  of 

n^iui"smi*'ii  ^''®  "^^"^^  ^®^®  "*"*  ^'"'^  steps  in  one  transaction  bj  whieh  the 
^  V'  i)laintiff'8  father  secured  to  the  bond-holder  at  least  the  repay- 

SiHOH.  ment  of  the  interest  stipulated  for  in  the  bond,  hj  means  of  the 
rents  reserved  in  the  ticca  lease.  It  is  almost  impossible,  I  think, 
to  take  any  other  view  of  the  matter.  The  story  set  up  by  the 
defendant,  amounting  really  to  a  statement  on  the  part  of  the 
bond-holder  and  the  ticcadars,  relatives  on  intimate  terms  of 
association  with  each  other  as  they  were,  that  each  was  quite 
ignorant  of  the  dealing  of  the  other  witli  the  plaintiff's  father, 
IS  entirely  unworthy  of  credit.  And  then  there  is  the  very 
significant  fact  that  the  period  of  the  lease  just  exceeds  the 
period  of  maturity  of  the  bond-debt,  if  I  may  use  the  term,  ue.j 
by  two  or  three  months  only :  eleven  years  was  the  period  in  one 
case,  and  ten  years  and  three-fourths  in  the  other.  We  agree  with 
the  Subordinate  Judge  that  this  was  one  transaction,  and  we 
think  that  it  has  the  character  of  a  mortgage  transaction  to  the 
extent  which  I  have  mentioned.  It  was,  therefore,  clearly,  for 
the  period  during  which  the  ticca  potta  was  expressed  to  endure, 
an  incumbrance  upon  the  estate. 

We  also  think,  on  the  evidence  which  has  been  brought  before 
us,  that  the  ticca  rent  reserved  by  the  potta  was,  as  the  plaifitiff 
terms  it,  an  inadequate  rent.  The  jummabandi  papers  proved 
by  the  plaintiff's  witness,  the  pattoari^  coupled  with  his  own 
testimony,  is  primd  facie  evidence  at  any  rate,  going  to  show 
that  the  assets  of  the  property  which  was  the  subject  of  the  ticca 
lease  amounted  to  somewhere  about  Ks.  4,000  per  annum, 
during  pretty  nearly  the  whole  period,  and  this  evidence  has  not 
been  met  by  the  defendants  in  any  way  whatever.  It  is  obvious 
that,  if  this  evidence  was  untrue,  the  defendants  had  the  very 
best  possible  means  in  tli^ir  power  of  showing  that  it  was  so.  The 
ticcadars  for  some  nine  years  previous  to  suit  had  been  the  actual 
receivers  of  the  rents  and  profits  of  this  estate.  They  could 
have  shown  to  a  pice  what  it  was  that  tliey  realized  during  the 
whole  of  that  period.  They  have  in  truth  given  no  evidence  as 
to  the  amount  of  rents  and  profits  which  they  realized.  To 
my  mind  the  conclusion  is  inevitable  that  the  case  of  the  plaintiff 
*iu  this  respect  is  a  true  one.     I  therefore  think,  not  only  that 


VOL.  XI.]  Hiail  COURT.  401 

the  original  transaction  was  a  transaction  having  the  character        1873 
of  a    mortgage,    a   transaction  which  had  for  its  pnrpose   at  ji^^'^^Yn s^in *h 
any  rate    to   secnre   to  the  bond-holder  the  payment  of  the  ^* 

interest  dne  on  his  bond,  but  also  tKat  the  ticca  itself  Smoh. 
was  a  grant  of  a  very  beneficial  character  to  the  grantee ;  so 
that  the  grant,  independently  of  its  forming  part  of  the 
mortgage  transaction,  would  be  an  incumbrance  upon  the  estate. 
In  other  words  the  incumbrance  effected  by  the  assignment  of 
'  the  ticca  rent  to  secure  the  payment  of  the  interest  on  the  bond 
was  increased  by  reason  of  the  inadequacy  of  that  rent.  With 
this  view  of  the  facts  of  the  case,  it  remains  to  be  considered 
whether  the  plaintiff  had  a  right  to  ask  for  possession  and  enjoy- 
ment of  the  property  free  of  these  incumbrances  which  his  father 
had  put  upon  it. 

Thus  we  come  to  the  question  whether  the  father  held  and 
enjoyed  the  property  with  the  incidental  power  of  alienating  or 
incumbering  it  as  against  his  successors. 

It  is  perhaps  somewhat  unfortunate  that  no  issue  of  fact  was 
distinctly  raised  in  the  Court  below  for  the  purpose  of 
ascertaining  the  nature  of  the  father's  proprietary  right  in  this 
property.  But  we  have  it  asserted  in  the  plaint,  and  not 
contradicted  by  the  defendants,  that  the  property  in  question  had 
descended  to  the  plaintiff's  father  from  his  father.  It  was  there- 
fore in  the  hands  of  the  plaintiff's  father  an  ancestral  property 
as  distinguished  from  a  self-acquired  property;  and  its  incidents 
and  the  rules  which  would  govern  its  descent,  would  therefore 
be  those  prescribed  by  the  general  law  of  the  land  in  that  part 
of  the  country,  namely,  by  the  Mitakshara  law,  excepting  so 
far  as  that  might  be  controlled  or  overridden  by  the  operation 
of  an  established  custom  or  other  special  authority.  And  in 
the  absence  of  any  such  exceptional  disturbing  force,  I  need 
hardly  say  that  one  of  the  incidents  of  ancestral  property  in 
the  hands  of  the  father  (as  I  have  just  observed  this  property 
was)  would  be  tliat  he  would  have  no  power  of  alienation  or  of 
incumbering  as  against  any  members  of  the  family  who  were 
joint  with  him  in  respect  of  his  property. 

Now,  admittedly,  the  present  plaintiff  was  born  during  the  life- 
time of  his  father  and  while  the  father  had  this  property ;  and  . 
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l**^ therefore  by  the  Mitaktharm  law,  if  it  operated  nncontroUed, 

N^Bju"  Saon  ^^    phuQ^iff   immediately   became  joined  with    his   fktber  ma 

'•  regards  right  to  hia  ancestral  property,  and  any  alienmtion  or 

fiufoB.      incumbrance  which  the  father  at  any  time  should  make  without 

his  concurrence  would  be  void  as  against  him,  unless   it  was 

justified  by  family  necessity. 

In  this  way  I  think  we  have  reached  a  point  in  the  casCy  at 
which  we  must  enquire  whether  there  has  been  any  established 
custom  or  any  other  established  authority  proved  such  as  had 
the  effect  of  overriding  the  general  law,  the  Mitakshara  law, 
which  otherwise  would  govern  the  incidents  aod  descents  of  tiiis 
property. 

Some  such  custom  or  authority  has  been  made  out  to  a 
certain  extent,  or  rather  we  must  take  it  that  there  is  in  this 
case  something  of  the  kind  active.  For  the  plaintiff  in  his 
plaint  asserts  that  this  property  is  impartible  amongst  the  mem- 
bers of  the  joint  family,  and  descends  from  the  hands  of  the 
father  to  those  of  the  eldest  son,  if  he  has  sons,  and  so  on :  in 
other  words  that  it  is  not  in  any  form  divided  or  distributed  in 
possession  amongst  the  members  of  the  joint  family.  This 
must  be  of  course  under  the  coercion,  and  as  the  effect,  of  some 
authority  external  to  the  Mitakshara  law.  The  defendant 
does  not  deny  this,  and  consequently  we  must  take  that  as  a 
fact  in  the  case.  But  that  fact  does  not  go  further  tlian  the 
plaintiff  has  asserted  it ;  it  goes  no  further  than  the  result  which 
I  have  mentioned,  namely,  that  this  joint  family  property  is  not 
partible  amongst  the  members  of  the  joint  family,  but  goes  on 
the  decease  of  tlie  last  holder  to  the  hands  of  the  elder  member 
in  lineal  descent  of  the  joint  family.  If  then  the  custom  or 
authority  has  this  effect,  and  so  far  controls  the  general  law, 
but  does  not  go  further,  there  must  still  remain  the  other  inci- 
dents which  I ,  before  drew  attention  to,  namely,  one  amongst 
others,  that  the  holder  of  the  property  cannot  alienate  any  por- 
tion of  it,  excepting  for  a  family  necessity,  without  the  consent 
of  all  the  members  of  the  joint  family.  It  seems  to  me  that  in 
arriving  at  this  position,  we  have  the  authority  of  the  Privy 
Council  expressed  in  several  judgments;  in  particular  it  is 
expressed  in  the  judgment  in  the  case  of  Sh^ee  Rajah  Yaunmula 
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Venhayamah  v.  Stree  Rajah  Yaunmula  Boochia  Vanhondora\{\),       1^78 
on  which  Mr.  Woodroffe  very  greatly  relied  yesterday.  Another  ^^^^^^3^"^^ 
case^  in  which  the  like  doctrine  has  been  lately  enunciated  by  a     p  ^' 
judgment  of  this  Court,  is  Maharani  Hiranath  Koer  ▼.   Baboo      Singh. 
Ramnarayan    Sing   (2).     One   of  the   learned   Judges  of   this 
Court  who  pronounced  an  opinion  in  that  matter  differed  in 
regard  to  the  final  result  from  the  other  members  of  the  Court : 
but  it  seems  to  me  upon  the  best  consideration  which  I  have 
been  able  to  give  to  all  the  judgments  reported  in  that  case 
that  in  reality  hi  did  not  materially  differ  from  the  other  Judges 
in  his  view  of  the  principles  which  ought  to  govern  the  case. 
He  appears  to  have  been  of  opinion  that  the  property  which 
was  there  the   subject  of  suit  did  exist  in   the  condition  of 
separate  property  in  the  hands  of  every  successive  taker.     It  is 
possible,  I  think,  that  the  facts  and  circumstances  of  the  enjoy- 
ment of  a  particular  subject  of  property  may  be  such  as  to 
bring  about  this  result,  and  probably  a  peculiar  state   of  things 
in   this  respect  will  account  for  the  special  character  of  the 
judgment  which  was  given  by  the  Privy  Council  in  the  Tipperak 
case  (2).    There  were  some  expressions  thrown  out  by  their  Lord- 
ships in  the  Privy  Council  in  the  Tipperah  case  (2)  and  by  some 
of  the  learned  Judges   who   gave   judgment  in   the   case  of 
Maharani  Hiranath  Koer  v.  Baboo  Ramnarayan  Sing  (3)  which" 
seem  to  imply  .that    there  is  a  different  law  of  descent  in 
the  case  of  what  is  termed  a  separate  property,  from  the  law  of 
descent  in  the  case  of  joint  property.     I  do  not  myself  readily 
accept  that  view.     The  distinction  between  joint  property  and 
separate  property  under  the  Mitak&hara    law    appears  to  me 
to  be  simply  of  a  temporary,  not   of  an    abiding,    character. 
Property  is  joint  when  it  belongs  to  all  the  members,  who  may 
be  many,  of  a  joint  family.     Property  is  separate  when  it  belongs 
only  to  one  member  of  a  joint  family  alone,  and  not  to  the 
others  jointly   with  him.     As  long  as  it  is  separate   and  in 
the  condition  of  self-acquired  property,  the  person  who  is  the 
holder  of  it  has  no  one  to  consult  in  regard  to  the  disposal 

(1)  ISMoore'sI.  A.,  333. 

(2)  3  B.  L.  R.,  P.  C,  13 ;  S.  C,  12  Moore*8  I.  A.,  523. 

(3)  9  B.  L.R.,  274. 
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'^*3       of  it  except  himself.     But  the  moment  it  passes  from  his  hand 

Naba'in  Hiitok  ^y   descent  into  the  hands  of  some  one  in   the  next  genera* 

^'         tion,  it  becomes  joint  family  property — the  property  of  several 


Si.Noii.      persons  united   together  as  a  joint  family   with  regard  to 

the  property  of  a  nevr  joint  family  springing  from  a  new  root, 
and  it  continues  to  go  down  by  one  rule  of  descent  only.     As 
I  understand  the  matter,   there   is  substantially   no   different 
rule  prevailing  in  the  one  case,  and  in  the  other.     It  la  simply 
the  occurrence  of  a  fresh  starting  poiut  for  a  new  joint  family 
which  makes  the  distinction  between  the  two  cases.     While  Uie 
joint  family  endures,  there  is,  strictly  speaking,  no  question  as 
to  succession  to  the  property.     The  joint  family  is  a  corporation 
in  the  sense  of  haying  a  continuous  existence  notwithstanding 
the  death  of  individual  members ;    and  it  is  now  settled  that 
under  the  Mitakshara  law  no  individual  member  of  the  family 
has  any  specific  interest  in  the  property,  or  the  power  of  creating 
any  for  himself,  independently  of  the  other  members :  he  has 
only  a  right  to  insist  upon  a  partition  being  effected  by  alL 
But  by  the  nature  of  the  case,  the  joint  family  must  commence, 
and  also  must  end,  when  it  does  end,  in  an  individual  who  holds 
the  property  in  a  separate  condition.     If  this  individual  dies 
without  becoming  the  root  of  a  joint  family,  the  Mitakshara 
law  gives  an  interim  enjoyment  of  the  property  to  his  female 
representatives,  when  there  are  any,  and  then  transfers  it  to 
a  oollateral  heir  as  the  origin  of  a  new  joint  family.     Thus 
the  Mitakshara  law  itself  does  nothing  to  keep  property  in 
the  condition  of   being  separate   property  throughout  a  series 
of  takers,  and  indeed  is  hostile   to  such  a  state    of   things. 
If,  however,  in  any  given  case  propei*ty  is   so  situated  that 
it  does  pass  from  one  taker  to  another  taker,  just  in  the  same 
condition  as  if  it  were  the  separate  self-acquired  property  of 
each  of  them  personally,  independently  of  the  family  element, 
then  this  result  I  conceive  can  only  be  brought  about,  if  at 
all,  by  the  operation  of  some  established  custom  or  authority 
controlling  the  general  Mitakshara  law.     The   Privy  Council 
appear  to  have  been  of  opinion  in  the    Tipperah  case  (1)  to 
which  I  have  already  alluded  that  some  result  of  this  kind  arose 
(1)  3  B.  L.  R.,  P.  C,  13 ;  S.  C,  12  Moore*8  L  A.,  523. 
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out  of  the  state  of  facta  before  them.     But  ip  the  case  which        i878 
is   now  before  us,  and  in  the  other  cases  in  this  Court  to  which    Rajah  Ram 

^  ^  ^  NabainSihou 

I  have  just  referred,  there  is  an  entire  absence  from  the  facts  <'• 

,  .  PERTDM 

of  any  authority  or  custom,  if  any  there  could  be,  which  should  Sikou. 
have  the  effect  of  making  the  property  separate  property,  aud 
not  joint  family  property,  as  it  passes  into  the  hands  of  the 
successive  takers.  It  appears  to  me  then,  on  the  facts  with 
which  yfe  have  to  deal,  that  we  must  take  the  property  which 
is  the  subject  of  suit  to  have  been  ancestral  property,  which 
descended  with  the  joint  family  in  the  ordinary  way,  subject  to 
the  effect  of  an  established  custom  in  regard  to  its  partibility 
amongst  the  existing  joint  members  of  the  family ;  and  in  this 
Tiew  of  the  facts  it  is  evident  that  the  father  had  no  power 
against  his  son,  who  was  unquestionably  joint  with  him  as 
regards  this  property,  to  alienate  or  incumber  the  estate, 
excepting  upon  a  justification  of  a  family  necessity.  No  such 
ground  justifying  the  father's  deeds  of  21st  and  22nd  Asar(13th 
and  14th  July)  has  been  even  attempted  to  be  proved. 

The  result  to  my  mind  is  that  the  plaintiff  is  entitled  to  have 
it  declared  that  the  two  deeds,  the  ticca  potta  and  the  bond 
of  the  21st  and  22nd  of  Asar  (13th  and  14th  July),  had  the 
effect  of  placing  an  incumbrance  on  the  estate,  and  that  the 
plaintiff  was  entitled  to  have  possession  of  the  property  at  the 
time  of  his  father's  ^etLih  free  from  that  incumbrance.  The 
plaintiff  must  have  his  costs  in  both  the  Courts. 

Appeal  allowed. 


ORIGINAL  CIVIL. 


Before  Sir  Richard  Couch,  Kt,y  Chief  Justice,  and  Mr,  Justice  Pontifex, 

EEDARNATH    DUTT     ahd    anothbb    (two   op   the   Defendants)    r.        1873 

SHAMLOLL  KHETTRY  and  others  (Plaintiffs).  ^<^^c^  27  Sr 

June  9. 

EquitahU  Mortgage-^  Unregistered  Document^ Evidence  Act  (1  of  1872^,- 

s,  dl^Begistration  Act  (VIII  of  187U,  s.  17. 

The  defendant  deposited  certain  title-deeds  with  the  plaintiff  as  security  for  the 
repayment  of  Bs.  1,200  lent  him  by  the  plaintiff  at  the  time  when  the  deposit 
was  made.    On  the  evening  of  the  same  day,  the  defendant,  by  way  of  further 

53 
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1873        §ecnt\ij,  gare  to  the  plaintiff  a  promistorf  note  for  the  amoiiiit  of  the  loen,  and 

Kkdarkatu  endorsed  thereon  the  following  memorandnm :«— **  For  the  repajment  of  the  loan 

^^''^        of  Ra.  1,200  and  the  interest  due  thereon  of  the  within  note  of  hand,  I  herehf 

BnAMtjm.t.    deposit  with  *  the  plaintiff,*  as  a  collateral  secaritjr  by  way  of  equitable  mortgage, 

l^iiETTK  .     ^^^.^^^0  Qf  my  property,  &c.**     Held  that  the  memorandum  did  not  require 

registration. 

The  equitable  mortgage  was  complete  without  the  memorandum;  the 
meo^orandum  was  not  a  writing  which  the  parties  bad  made  as  the  eTideooe  of 
their  contract,  but  only  a  writing  which  was  evidence  of  the  fiu;t  from  which 
the  contract  was  to  be  inferred. 

Appeal  from  the  judgment  and  decree  of  Macpherson,  X, 
dated  5th  February  1873.  The  suit  was  brought  for  a  declara- 
tion of  the  plaintiflTs  right  as  equitable  mortgagee  of  certain 
premises  situate  at  No.  1 1  in  Fukeer  Chand  Hitter's  Street 
at  Mirzapore  in  Calcutta,  for  an  account,  and  for  fbredoaure 
or  sale  on  default  in  payment  of  the  amount  which  might 
be  found  to  be  due  to  the  plaintiff  under  the  mortgage.  The 
plaintiff  stated  in  his  plaint  that  he  had  on  the  29th  of 
March  1871  lent  to  Woomachurn  Banerjee,  one  of  the  defend- 
ants, Rs.  1,200;  that  Woomachurn  Banerjee  then  and  there 
deposited  with  him,  as  security  for  the  repayment  of  the  loan 
oqd  by  way  of  equitable  mortgage,  the  title-deeds  of  the  pro^ 
perty  in  dispute,  and  further  gave  him  a  promissory  note  for 
the  amount;  that  at  the  time  of  making  the  promissory  note, 
Woomachurn  Banerjee  endorsed  thereupon  the  following  memo- 
randum : — 

*^  For  the  repajnieot  of  the  loan  of  Rs.  1,200  and  the  interest  doe 
tbereoD  of  the  within  note  of  hand,  I  hereby  deposit  with  Baboo 
Shamloll  Khettry,  as  a  collateral  security  by  way  of  e<|ui table  mortgage, 
title-deeds  of  my  properly  situate  at  No.  1 1  in  Fukeer  Chand  Mitter^s 
Street  at  Mirzapore  in  Calcutta  ;*' 

that  since  the  time  of  the  deposit,  the  title-deeds  had 
remained  in  his,  the  plaintiff's,  hands;  that  in  execution  of 
a  decree  against  Woomachurn  Banerjee,  the  property  in  suit 
was  put  up  for  sale  by  the  Sheriff  of  Calcutta,  and  pur- 
chased on  the  28th  November  1872  by  the  defendants  Kedar- 
nath  Dutt  and  Madhub  Chunder  Bose,  who  had  full  notice 
pf  the  pUiutiff's  claim,  he  having  given  notice  of  his  claim 
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in  a  letter  written  on  the  25th  November  1872  by  his  attorney  to        i«73 
the  Sheriff.     In  this  letter  the  attorney  wrote  :—  ^"^Du^^" 

^*  I  have  DO  objectiou  to  show  the  security  to  any  intending  purchaser  v. 

Shahloll 
who  will  call  at  my  office."  Khbttry. 

The  defendants^  the  purchasers,  denied  all  knowledge  of  the 
alleged  equitable  mortgage. 

The  plaintiff  stated  in  evidence  that  he  paid  the  money  to 
Woomachuru  Banerjee,  and  received  the  title-deeds  from  him 
at  8  o'clock  in  the  morning  of  the  29th  March  1871 ;  that  the 
promissory  note  was  not  given  till  the  evening  of  the  same 
day;  and  it  was  contended  on  his  behalf  that  the  mortgage 
transaction  was  complete  in  the  morning. 

The  following  was  the  judgment  of 

Macphebson,  J. — I  am  of  opinion  the  transaction  was 
complete  in  the  morning.  The  money  was  paid,  and  the  equit- 
able mortgage  was  completed  then  on  the  deeds  being  deposited. 
It  was  none  the  less  complete  because  the  defendant  Wooma- 
churn  Banerjee  agreed  to  return  and  give  a  wrijiing,  and  did 
return  and  do  so. 

His  Lordship  made  a  decree  in  the  plaiutiff^s  favor  for  a  sale 
of  the  property. 

The  defendants  Kedarnath  Dutt  and  Madhub  Cfaunder 
Bose,  the  purchasers  at  the  execution-sale,  appealed  on  the 
following  grounds  (amongst  others),  viz,,  that  the  terms  of  the 
equitable  mortgage  were  contained  in  the  memorandum  endorsed 
on  the  promissory  note,  and  that  parol  evidence  of  the  terms  of 
the  agreement  ought  n6t  to  have  been  admitted ;  and  that  the 
memorandum,  being  unstamped  and  unregistered,  was  not  admis- 
sible in  evidence. 

Mr.  Kennedy  and  Mr.  Evans  for  the  appellants. 

Mr.  Montriou  and  Mr.  Branson  for  the  respondent  ShamloU 
Khettry. 

Mr.  Kennedy. — The  terms  of  the  contract  of  deposit  having 
been  reduced  into  writing  in  the  memorandum  on  the  note,  that 
document  was  the  only  admissible  evidence  of  the  terms  of  the 
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1878       contract;  Act  I  of  1872,  b.  91.     The  deposit  of  the  title-deeds 
KBDARifATu  ^1^  Qniy  qj^q  q{  ^  sBvieB  of  Ects  wMch  were  completed  when  the 
^    v-         promissory  note  was  made^  endorsed,  and  delivered*     The  words 
KuKTTUT.    of  the  memorandum  are : — **  I  hereby  deposit.**     Again,  in  the 
notice  to  the   Sheriff,  the  plaintiff,  speaks  of  his  mortgage  as 
*^  dated  the  29th  March  1871,"  and  says : — '^  I  have  no  objection 
to  show  the  secnrity,"  thereby  indicating  the  memorandum  as 
containing  the  terms  of  the  agreement.     By  claiming  interest 
at  24  per  cent.,  the  plaintiff  clearly  points  to  the   promissory 
note  as  embodying  the  contract.     [Pontifex,  J. — The  plaintiff 
might  have  claimed  interest,   although    there    had    been    no 
memorandum  of  the  deposit — Tuckley  v.  Thompson  (I).]     Here 
there  was  a  memorandum  stating  the  terms  of  the  deposit, 
and  it  is  submitted  that  it  ought  to  have  been  stamped  and 
registered ;  see  Neve  v.  Pennell  (2),  where  it  was  held  that  an 
agreement  for  a  deposit  of  title-deeds  of  lands  in  Middlesex  to 
secure    a  payment,    with  a  provision  that  a  legal  mortgage 
should  be  given    upon   demand,  was    a    document    requiring 
registration  under  7  Anne,  c  20.  [Pontifex,  J.,  cited  Meek  v. 
Bayliss  (3)  as  showing  that,  where  title-deeds  are  deposited  by 
way  of  equitable  mortgage,  a  memorandum,  stating  the  purpose 
for  which  they  are  deposited,  is  not  an  agreement  for  a  mortgage, 
and  need  not  be  stamped.]     The  learned  Counsel  also  referred 
to  Fati  Chand  Sahu  v.  Lilamber  Sinff  Das  (4)  and  Dwarkanatk 
Mitter  v.  S.  M.  Sarat  Kumari  Dasi  (5). 

Mr.  Montriou  for  the  respondent. — Macpherson,  J,,  found,  and 
the  evidence  shows,  that  the  mortgage  was  completed  in  the 
morning ;  the  subsequent  writing  of  the  memorandum  cannot 
niter  the  nature  of  the  transaction,  or  cut  down  the  effect  of 
the  deposit.  In  Dwarkanatk  Mitter  v.  S.  M.  Sarat  Kumari 
Dasi  (5),  the  letter  was  sent  with  the  title-deeds,  whereas  the 
memorandum  in  this  case  was  not  written  till  the  evening. 
The  Evidence  Act  does  not  provide  that,  where  a  transaction  is 
once    complete,     the  fact  of   its   being   afterwards    put    into 

(1)  1  J.  &  H.,  126.  (4)  9  B.  L.  R.,  433. 

(2)  2  H.  &  M.,  170.  (5)  7  B.  L.  R.,  55. 

(3)  31  L.  J.,  Cb.,  448. 
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writing  will  avoid  what  has  previously  taken  place>  at  all  events  1878 

when  the  writing  does  not  accurately  describe  what  took  place.  Ke^bkath 

The  words  "  I  hereby  deposit"  contradict  the  proved  facts,  and  ^' 

must,  therefore,  be  read  as  *^  I  have  deposited."     It  must  not  be  KHiCTTST. 
forgotten  that  the  document  was  written  by  a  Bengali  in   a 
foreign  language. 

Mr.  Kennedy  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

Couch,  C.J. — This  is  a  suit  in  which  the  plaintiff  prayed 
that  it  might  be  declared  that  he  held  a  valid  equitable  mortgage 
on  certain  premises  fiientioned  in  the  plaint,  and  that  an  account 
might  be  taken  of  what  was  due  and  owing  to  him  as  equitable 
mortgagee  in  respect  of  a  loan  made  by  him  to  the  defendant 
Woomachum  Banerjee.  The  premises  upon  which  he  asked 
it  might  be  declared  that  he  had  an  equitable  mortgage  belonged 
to  Woomachum  Banerjee,  and  had  been  purchased  by  the 
defendants  Kedarnath  Dutt  and  Madhub  Chunder  Bose  under 
an  execution  against  Woomachum  Banerjee,  and  it  is  said, 
with  notice,  at  the  time  of  the  sale,  of  the  claim  of  the  plaintiff. 

The  evidence  of  the  plaintiff,  who  was  the  only  witness 
examined,  was  that  he  made  an  advance  of  money  to  Wooma* 
chum  Banerjee  on  a  deposit  of  the  title-deeds  of  property 
belonging  to  him  situated  in  Mirzapore;  that  Woomachum 
Banerjee  having  been  to  him  several  times  before,  the  plaintiff 
told  him  if  he  could  give  him  a  deposit  of  title-deeds,  or  security 
of  that  sort,  he  could  advance  him  the  money ;  that  Wooma- 
chum said  he  had  landed  property  and  the  title-deeds  of  it, 
and  would  give  them  to  him.  The  witness  then  said ; — "  He  " 
(Woomachum)  "  continued,  *  I  will  place  them  as  deposit  with 
you,  and  also  give  you  a  note  of  hand.'  He  brought  me  title- 
deeds  on  that  same  day,  16th  Chaitra  1277  (29th  March  1871), 
not  quite  two  years  ago.  He  brought  me  the  title-deeds  at 
8  o'clock  in  the  morning.  That  was  the  occasion  he  received 
and  took  the  money  away  having  brought  the  deeds.  Before 
that  a  pucca  arrangement  had  been  come  to  between  me 
and  him.     It  was  not  then  reduced  into  writing.     A  writing 
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1878        waa   made  when  I  paid  the  money  that  same  day  at  6  o* clock 

KEiMRifATu  in  the  evening.     I  gave  him  the  money  at  8  o'clock  in  the 

^-         morniDg  actually   before  the   writing   took   place.     I  got  the 

KuuTTBY.    title-deeds  from  him  at  8  o'clock  ia  the  morning  before  I  gave 

the  money."     The  year  1271  in  the  note  of  the  evidence  must 

be  a  mistake,  as  that  would  be  nine  years  ago.    The  time  is  shown 

by  the  promissory  note  to  be  the  29th  of  March  1871.     He 

then  said  that  he  saw  him  again  at  5  o'clock  in  the  evening,  and 

he  then  gave  him  a  document  which  bears  his  signature.     It  ia 

set  out  in  the  plaint,  and  is  a  promissory  note  dated  the  29th  of 

March   1871,   whereby   Woomachurn   Banerjee  promised    **  to 

pay  to  ShamloU  Khettry  or  order,  the  sum  of  Rs.  1,200,   with 

interest  at  the  rate  of  24  per  cent,  per  annum,  for  value  received 

in  cash."-    It  bears  an  indorsement  in  these  words  [^reads  (1)]. 

Macpherson,  J.,  by  whom  the  case  was  tried,  gave  a  very  short 
judgment,  saying  he  was  of  opinion  that  the  transaction  was 
complete  in  the  morning.     He  says  [^reads  (2)]. 

We  do  not  entirely  agree  in  the  view  which  the  learned 
Judge  took  of  the  evidence  of  the  plaintiff.  We  rather  tliink 
that  the  transaction  was  not  completed  until  the  promissory 
note  was  given,  and  that  the  plaintiff's  evidence  to  the  contrary 
is  probably  not  true ;  but,  in  the  view  we  take  of  the  question, 
it  is  not  material  to  determine  whether  there  was  a  complete 
equitable  mortgage  before  the  promissory  npte  was  given,  or 
whether  that  was  the  completion  of  the  transaction. 

It  was  objected  that  the  memorandum,  which  I  have  read, 
ought  to  have  been  registered  under  the  Indian  Registration 
Act  of  1866 ;  and  as  it  had  not  been,  it  could  not  be  received  in 
evidence,  and  consequently  the  plaintiff  could  not  establish  his 
equitable  mortgage.  The  words  of  the  Act  upon  which  the 
objection  is  founded  are  in  s.  17,  the  2nd  clause  of  which 
enumerates,  amongst  the  instruments  which  shall  be  registered, 
'^  instruments,  other  than  an  instrument  of  gift,  which  purport 
or  operate  to  create,  declare,  assign,  limit,  or  extinguish,  whether 
in  presenter  in  future,  any  right,  title,  or  interest,  whether  vested 
or  contingent,  of  the  value  of  Rs.  100  and  upwards,  to  or  in 
immoveable  property."  S.  21  of  the  same  Act  requires  that  no 
(1)  Ante,  p.  406.  (2)  Ante,  p.  407. 
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instrument  relating  to  immoveable  property  shall  be  accepted  for        1873 
registration  unless  it  shall  contain  a  description  of  the  property   Kkdarnath 
sufficient  to  identify  it.     In  fact^  if  this  memorandum  had  been  v. 

presented  for  registration,  it  must  have  b'een  rejected.  Although  Khbttkt. 
the  transaction  is  of  a  description  -which  is  usual  with  mer- 
chants when  an  immediate  advance  of  money  is  required,  if  the 
charge  upon  the  property  is  made  by  a  written  instrument,  care 
must  be  taken  to  describe  it  accurately.  It  is  not  unlikely 
that  many  instruments  may  be  defective  on  that  account.  But 
that  cannot  be  allowed  to  affect  the  construction  of  the  Act* 
If  this  instrument  came  within  s.  17,  it  was  the  duty  of  the 
parties  to  see  that  it  contained  what  s.  21  requires.  Is  the 
memorandum  which  I  have  read  an  instrument  within  the 
meaning  of  the  words  in  s.  17  ?  "Was  there  not  a  valid  equit- 
able mortgage  independently  of  it  ? 

The  nature  of  an  equitable  mortgage  is  well  known.  But  as 
we  are  discussing  the  matter  with  reference  to  the  Kegistration 
Act,  it  may  be  well  to  refer  to  what  Lord*  Eldon  says  about 
it.  In  JEx  parte'  Wright  (1)  he  says  that  the  deposit  of  title- 
deeds  is  '^  evidence  of  an  agreement  for  a  mortgage,  and  an  equit- 
able title  to  a  mortgage,"  that  is,  the  title  created  by  the  agree- 
ment is,  in  a  Court  of  Equity,  ^*  as  good  as  a  legal  title."  Hence 
the  way  in  which  Courts  of  Equity  gave  effect  to  a  deposit  of 
title-deeds.  It  is  true  that  this  doctrine  has  been  questioned  by 
some  Judges,  but  it  has  been  upon  a  ground  which  would  not  be 
applicable  to  a  case  like  the  present.  It  would  not  be  applicable 
to  a  great  maJ9rity  of  transactions  in  India,  the  ground  being 
that  it  appeared  to  be  opposed  to  the  Statute  of  Frauds  which 
required  a  writing  where  any  interest  in  land  was  transferred ; 
and  although  objections  have  been  made  to  the  doctrine  on  that 
account,  it  has  been  constantly  acted  upon  in  the  Courts  in 
England,  and  must  be  considered  as  fully  established,  as  Lord 
Abinger  said  in  Keys  v.  Williams  (2)  : — "  It  appears  to  have 
arisen  from  the  necessity  of  the  case.  It  may,  however,  in 
many  cases,  operate  to  useful  purposes,  and  is  certainly  not 
injurious  to  commerce.  In  commercial  transactions  it  may 
be  frequently  necessary  to  raise  money  on  a  sudden,  before 
(1)  19  Ves.,  255,  see  258,  (2)  3  Y.  &  C,  65,  see  60  and  61. 
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KxoABHATH   and  preparing  the  mortgage.     Expediency  therefore^  aa   well 
9.  as  necessity,  has  contributed  to  establish  the  general  doctrine, 

BlIAMLOLL  ,    ,  ,        .  Ill*  • 

KiijiniiY.  although  it  may  not  altogether  be  m  consistency  with  the 
statute."  Many  cases  in  the  English  Courts  might  be  referred 
tOy  as  showiug  how  the  doctrine  is  acted  upon.  But  it  is  enough 
to  notice  the  case  which  was  quoted  to  us  in  the  courae  of  the 
argument — Neve  v.  Pennell  (1) — where^  as  to  one  of  the  sums 
of  money  claimed,  the  £3,000  which  was  an  advance  made 
at  the  time  the  title-deeds  were  deposited,  no  question  was 
raised  as  to  the  validity  of  the  mortgage.  The  question 
in  the  case  was  raised  with  reference  to  the  sum  of  £4,000, 
which  was  subsequently  advanced,  and  aa  to  which  it  was 
necessary  ^to  have  some  writing  in  order  to  show  that  the  title- 
deeds,  which^  had  been  deposited  and  were  in  the  hands  of 
the  equitable  mortgagee,  were  to  be  security  for  that  sum.  The 
case  shows  how  entirely  the  doctrine  of  equitable  mortgage  was 
treated  as  established.  Then  what  we  have  to  consider  is,  did 
the  memorandum,  which  was  endorsed  on  the  promissory  note, 
make  any  difference  in  the  transaction  ? 

The  rule  with  regard  to  writings  is  that  oral  proof  cannot  be 
substituted  for  the  written  evidence  of  any  contract  which  the 
parties  have  put  into  writing.  And  the  reason  is  that  the 
writing  is  tacitly  considered  by  the  parties  themselves  as  the 
only  repository,  and  the  appropriate  evidence,  of  their  agreement 
If  this  memorandum  was  of  such  a  nature  that  it  could  be 
treated  as  the  contract  for  the  mortgage,  and  what  the  parties 
considered  to  be  the  only  repository  and  appropriate  evidence 
of  their  agreement,  it  would  be  the  instrument  by  which  the 
equitable  mortgage  was  created,  and  would  come  within  s.  17 
of  the  Registration  Act.  But  it  was  not  a  writing  -of  that 
character.  As  I  have  said,  the  equitable  mortgage  was  created 
by  the  agreement  which  was  evidenced  by  the  loan  and  the 
deposit  of  the  title-deeds':  the  promissory  note,  whether  given 
either  at  the  same  time  or  some  hours  afterwards,  iiv  pursuance 
of  the  understanding  between  the  parties,  was  evidence  of  the 


(1)  2  H.  &  M.,  170. 
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terms  upon  which  the  loan  was  made^   viz,^  that  the  interest        1878 
should  be  at  the  rate  of  24   per  cent.     But  as  regards  the  ^''piJ^*^" 
contract  between  the  parties,  if  there  had  been  no  memorandum    ^    *- 

'-  SnAMLOLL 

at  all  on  the  promissory  note>  there  would  have  been  a  KuKnuY. 
cqmplete  equitable  mortgage.  When  we  consider  what  the 
memorandum  is^  we  find  it  is  not  the  contract  for  the 
mortgage^ — not  the  agreement  to  give  a  mortgage  for  the 
Ha.  1^200^  but  nothiug  more  than  a  statement  by  Woomachurn 
Sanerjee  of  the  fact  from  which  the  agreement  is  inferred. 
It  is  an  admission  by  him  that  he  had  deposited  the  deeds 
upon  the  advance  of  the  money  for  which  the  promissory  note 
was  given.  It  is  not  by  the  memorandum  that  the  Court  takes 
the  agreement  for  the  mortgage  to  be  proved^  but  by  the 
deposit  of  the  deeds,  and  this  is  no  more  than  a  piece  of  evidence 
showing  the  fact  of  the  deposit  which  might  be  proved  by  any 
other  evidence.  The  memorandum  need  not  have  been  produced. 
That  this  is  the  nature  of  such  a  memorandum  as  this  appears 
from  a  decision  of  the  Court  of  Queen's  Bench  in  Blackwell  v. 
McNaugktan  (1).  Of  course^  I  refer  to  this  decision  more  as 
an  illustratiou  of  what  I  have  been  stating  than  as  an  authority 
which  binds  us.  We  are  to  determine  what  is  the  law  under 
the  Registration  Act  But  this  decision  illustrates  what  I 
have  been  saying  about  this  memorandum.  Tke  question 
arose  there  not  upon  a  Registration  Act^  but  on  the  Stamp 
Act;  but  the  reasoning  of  tlie  Court  is  equally  applicable. 
The  action  was  upon  a  contract  to  redeliver,  on  request, 
wine  which  had  been  placed  in  the  defendant's  care.  The 
plaintiffs  offered  in  evidence  a  writing  signed  by  the  defend- 
ant, which  was  in  substance  as  follows : — *^  This  is  to  certify  that 
Mr.  McNaughtan  has  in  his  cellar,  belonging  to  Mrs.  Hartly, 
tluit  is  paid  for,  twelve  dozen  of  portwine.  March  5th,  1823." 
It  was  objected  that  this  writing  was  not  admissible  without 
a  stamp.  The  late  Chief  Buron,  Sir  Frederick  Pollock,  in  mov- 
ing for  a  new  trial,  argued  that  it  was  evidence  of  a  contract,  and 
ought  therefore  to  have  had  an  agreement  stamp.  Lord 
Denman,  the  Judge  who  had  tried  the  case,  said : — ^*  I  thought 
the  certificate   was  not  proof  of  a  contract,  but  proof  of  an 

(1)  1  Q.  D.,  127. 
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1873        independent  fact  from  which,  among  others,  a  contract  might  be 

Kkdaknatu   inferred,  if  the  case  were  sufficiently  made  out."     Coleridge,  J., 

„    <"•  said : — **  Tliis  writing  was  merely  evidence  of  a  fact  from  which 

KiiKTTur.     the   plaintiffs  sought  to   mfer   a  contract,"   which  is  precisely 

tlie  case  here.     The  result  was  that  the  Court  refused  the  rule 

for  a  new  trial,  and  upheld  the   decision  of  Lord  Denman,  who 

read  the  judgment  of  Lord  Tenterden  in  Mullett  v.  Huchtson  (I ). 

On  the  ground  therefore  that  this  was  not  a  writing  which  the 

parties  had  made  as  the  evidence  of  tlieir  contract,  but  only  a 
writing  which  was  evidence  of  the  fact  from  which  the  contract 
was  to  be  inferred,  I  tliiiik  it  does  not  come  within  the  description 
of  documents  in  the  17th  section  of  the  Registration  Act. 

A  decision  of  Phear,  J.,  in  the  case  of  Dwarkanath  Mitter  t. 
S.  M*  Sarat  Kumari  Dasi  (2)  was  quoted,  which  I  think  is  dis- 
tinguishable fr3m  the  present  case.  In  that  case  the  facts  appear 
to  have  been  similar  to  what  thej  were  in  Neoe  v.  Pennell  (3)  in 
regard  to  the  sum  of  Rs.  4,000.  The  letter  which  Phear,  J.^ 
held  to  require  registration,  as  being  a  document  creating  a 
charge  on  land,  was  written  after  the  debt  had  been  incurred  and 
was  sent  with  the  title-deeds.  There  was  not  in  that  case  that 
which  was  evidence  of  an  agreement  to  give  a  mortgage,  namelj, 
the  loan  of  the  money  accompanied  by  the  deposit  of  the  title- 
deeds.  Without  some  letter  or  verbal  communication,  there 
would  have  been  nothing  to  attach  the  debt  which  had  been 
incurred  to  the  deposit  of  the  deeds.  It  seems  to  me  that  the 
decision  is  distinguishable  from  the  present  case,  and  that,  for  the 
reasons  I  have  given,  we  ought  to  hold  that  the  decision  of 
Macpherson,  J.,  is  right,  and  that  this  appeal  should  be  dismissed. 
The  appeal  is  dismissed  with  costs  on  scale  2. 

Appeal  dismisseiL 
Attorney  for  the  appellants :  Baboo  Troyluckonath  Roy  a. 

Attorneys    for  the  respondents:  Mr.   Pearson  and  Messrs. 
Hume  and  Dutt 

(1)  7  B.  &  C,  639.  (2)  7  B.  L.  R.,  55.  (3)  2  H.  &  M.,  1 70. 
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Before  Sir  liichard  Conch,  KL,  Chief  Justice,  and  Mr.  Justice  Phear. 

WILLIAMSON  BROTHERS  (Plaintiffs)  ».  ARAB  ISMAIL  KHAN  1873 

,T^                    V                                                              August  11. 
(Defendants).  — -2 

Small   Cause  Court  Reference'^  Case  referred  at  request  of  Party ^Non* 
appearance  of  such  Party  before  High  Court — Costs. 

Where  a  case  is  referred  by  the  Small  Caase  Court,  for  the  opinion  of  the 
Hig^h  Court,  at  the  request  of  one  of  the  parties,  and  such.partj  does  not  appear 
in  the  High  Court,  the  decision  must  be  given  against  him,  whether  security 
bas  been  given  for  the  costs  of  the  reference  and  the  amount  of  the  judgment 
or  not,  and  he  must  pay  the  costs  of  the  reference. 

This  was  a  reference  by  the  first  Judge  of  the  Calcutta  Small 
Cause  Court,  under  s.  7,  Act  XXVI  of  1864.  The  case  was 
referred  at  the  request  of  the  defendant,  who  duly  deposited  a 
sum  sufficient  to  meet  the  costs  of  the  reference  and  the  amount 
of  the  judgment,  but  did  not  appear  in  the  High  Court. 

Mr.  Phillips  for  the  plaintiffs  was  about  to  address  th^  Court 
when  he  was  stopped. 

The  judgment  of  the  Court  was  delivered  by 

Couch,  C.J. — TVe  arc  of  opinion  that,  where  a  party  to  the 
suit  requests  the  reservation  of  a  question  by  the  Small  Cause 
Court  for  the  opinion  of  this  Court,  and  it  is  not  reserved 
because  the  Judges  entertain  any  doubts,  if  he  does  not  appear  in 
this  Court,  the  decision  must  be  given  against  him,  whether 
security  has  been  given  for  the  costs  of  the  reference  and  the 
amount  of  the  judgment  or  not.  The  Court  is  not  bound  to  ^ 
act  as  Counsel  for  him.  The  judgment  in  this  case  will  be  for 
the  plaintiffs  with  an  order  for  the  costs  of  reserving  the  case 
for  the  opinion  of  this  Court  in  the  same  terms  as  in  the  case 
of  Dissent  v.  The  Justices  of  the  Peace  for  the  Town  of 
Calcutta  (1),  viz,f  the  costs  of  reserving  the  question  and  stating 
it  for  the  opinion  of  this  Court  and  otherwise  arising  thereout 
or  connected  therewith. 

Attorneys  for  the  plaintiflfs :  Messrs.  Beriiers,  Sanderson,  and 
Upton* 

Attorney  for  the  defendant  i  Mr.  Pittar. 

(1)  5  B.  L.  R.,  App.,  24. 
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APPELLATE  CIVIL. 


Before  Mr.  Justice  Phear  and  Mr.  Justice  Ainslie. 

1,73        MUTTEERAM  KOWAR  (Dkfmoaht)  v.  GOPAUL  SAIIOO  (TtAnfTUT).* 

^^ '• —         Hindu  Law —  Widow's  power  io  aiituaU  her  Husband's  Proper^ — 

PUgrimage  to  Oya-Sradk^Necessity'-^SpirHual  Purposes. 

Expenses  incarred  by  a  Hinda  widow  for  a  pilgrimage  to  Gya  and  for  tiw 
;    perfonnance  of  sradk  are  legitimate  ezpeDtes  for  wbtch  the  can  alieDate  her 
/     husband's  property. 

Where  the  amount  expended  was  Rs.  1,700,  and  the  property  was  sold 
for  Ra.  4,000,  held^  in  a  suit  by  the  heir  against  the  purchaser  to  hare  the 
sale  set  aside,  that-  the  plaintiff  not  having  offered  to  repay  Rs.  1,700  and 
interest,  his  suit  must  be  dismissed  (1). 

This  was  a  suit  brought  by  Gopaiil  Sahoo  for  possession 
of  au  eight-anna  share  of  Mauza  Kawta,  by  setting  aside  a 
kabala  executed  by  Sona  Sahoon,  the  widow  of  one  Gooroochum 
Sahoo,  deoeasedt  in  favor  of  the  defendant^  on  the  allegation 
that  he  was  the  heir  of  Gooroochurn,  and  that  the  widow  had 
alienated  the  property  without  legal  necessity ;  and  that  the 
widow  being  dead^  he,  as  the  heir  of  Gooroochurn^  was  entitled 
to  possession. 

The  defendant  set  np  {inter  alia)  in  defence,  that  the  property 
was  sold  by  the  widow  of  Gooroochurn  to  pay  off  the  debts 
incurred  by  her  husband,  and  to  defray  the  expenses  of  a 
pilgrimage  to  Gya,  and  for  performanoe  of  sradh  and  kariik" 
udyapan. 

The  Subordinate  Judge  found  that  there  was  no  evidence  to 
show  the  amount  of  the  debt  of  Gooroochurn  for  the  payment 
of  which,  it  was  alle<:fed,  the  property  had  been  sold ;  that  the 
evidence  of  Davee,  who  was  a  nephew  of  Sona  Sahoon,  showed 

*  Special  Appeal,  No.  1115  of  1872,  from  adecreeof  the  Judge  of  Bhaugnl- 
pore,  dated  the  Ist  May  1872,  affirming  a  decree  of  the  Subordinate  Judge  of 
that  district,  dated  the  13th  May  1871. 

(1)    See  Mohamed  Ushruf  v.  Brojessuree  Dossee,  antSj  p.  118. 
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that  she  never  went  to  Gya;  that  the  expenses  incurred  for  the         187S 
performance  of  kartik'^udyapan  could  not  be  considered  as  having  Mitttrrram 
been  incurred  for  a  legal  necessity,  it  being  nowhere  acknow-  ©. 

ledged  to  be  of  such  superior  efficacy  as  to  legalize  the  sale       Sahoo. 
of  property  by  ja  Hindu  widow  for  its  performance ;  and  that  the 
defendant  having  failed  to  prove  any  legal  necessity  for  the  sale, 
the  plaintiff,  as  the  next  heir,  was  entitled  to  recover  possession. 
He,  accordingly,  passed  a  decree  in  favor  of  the  plaintiff. 

On  appeal  tHe  Judge  found  that  the  alleged  payment  of  debts 
incurred  by  Gooroochum  was  not  proved ;  that  there  was  no 
evidence  to  show  that  there  was  any  pressure  on  the  estate 
for  payment  such  as  to  justify  the  alienation  ;  that  there  was  no 
necessity  for  a  sale  of  the  property  to  defray  the  expenses  of 
the  pilgrimage  to  Gya,  as  Sona  Sahoon  was  well  off,  and  could 
easily  have  defrayed  the  expenses  without  alienating  the  pro- 
perty ;  and  that  the  defendant  had  failed  to  make  out  a  case 
of  legal  necessity  to  justify  the  alienation.  He,  accordingly, 
dismissed  the  appeal. 

The  defendant  appealed  to  the  High  Court   - 

m 

Baboos  Romesh  Chunder  Mitter  and  Taarrllck  NatJi  Dutt  for 
the  appellant,  ' 

Baboos  Kaliprosonno  Dutt  and  Chunder  Madhub    Ghose  for 
tlie  respondent. 

Baboo  Tarruch  Nath  Dutt  contended  that  the  widow  was  justi- 
fied in  making  a  pilgrimage  to  Gya,  and  that  the  sum  spent  on  . 
the  occasion  was  a  legitimate  expense  for  the  spiritual  benefit  of 
Gooroochurn  Sahoo.  The  performance  of  sradh  and  kartik-- 
udyapan  were  for  the  benefit  of  her  husband's  soul.  The 
profits  of  the  estate  left  by  Gooroochurn  were  barely  sufficient 
for  the  maintenance  of  the  widow.  The  widow  can  alienate  for 
the  spiritual  benefit  of  her  husband — Ramchunder  Surma  v. 
Gungagovind  Bunhoojiah  (1)  and  Chowdry  Junmejoy  Mullick  v. 

(1)  4  Sel.  Rep.,  147. 
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1878        Sreemntty  Rnssomoyee  Dostee  (1).     A  Hindu  widow  is  bound  to 


MaTTKRRAM  pay  the  debts  of  her  husband ;  hence  the  alienation  was  justifiable. 

KOWAR  *     "^ 

IT. 
GOTAUL 

Sauoo. 

amd  Mr.  Ju$Hc€  Atitter. 


(1)  Be/ore  Mr.  Ju$tMC$  L.  S.  Jackmm    Srecmutty  Deyee.  The  canse  of  acttcm 

stated  to  hare  arisen  on  the  1 4th 


was 


TU  S6IA  A%giad,  1868. 

CHOTVDRT  JUNMEJOT  MULLICK  (ow k 
OP  THR  Drpr!CI>aicts)  r.  SRKEMUTTY 
RUSSOMOYEE  DOSSEE  (PLAWTirr) .♦ 

Hindu  Law — Alienatiom-^Sradk — 
LimiiatioH, 

Baboo  Auskootoih  Ckatterfee  for 
the  appcUant. 

Baboos  Kitten  Snchn  Mookerjet^ 
Sreenalh  DoUy  Rally  Mohun  Doss^ 
and  Doorga  Mohun  Dot*  for  the  re- 
spondents. 

The  judgment  of  the  Court  was 
delivered  by 

MiTTcm,  J. — ^This  was  a  suit  insti- 


May  18S6,  the  date  when  their  oppoai* 
tion  was  alleged  to  hare  been  ofiered. 
The  Principal  Sudder  Ameen  <tf 
Midnapore,  Baboo  Nobiokissen  Palit, 
has  given  a  decree  to  the  plaintiff  ra 
respect  of  a  portion  of  her  claim,  mad 
the  present  appeal  has  been  accord* 
ingly  preferred  to  us  by  the  defendant 
Cbowdry  Junmejoy  MuHick. 

The  properties  involved  in  this 
appeal  mky  be  conveniently  arrang^ed 
under  the  following:  heads :— > 

IsL — 8  nnnas  of  Joonbuldia. 

2nd. — 1  anna  5  gundas  of  Mehal 
Chuck  Shampallora. 

3rif.— 204  bigas  of  lakhiraj  land 
referred  to  in  paragraph  6  of  tbe 
written  statement  filed  by  the  appel- 
lant. 

4M.— 222  bigas    of   lakhiraj    land 


tnted  l^  the  plaintiff  now  respondent  referred  to  in  the  7th  paragraph  of  the 

before  us,   to  recover    possession  of  written  statement  filed  by  the  appellant 

certain  moveable  and  immoveable  pro-  With  reference  to  the  first  item  of 

perties  described  in  the  plaint.     The  property    it  is  contended    that    the 

case  set  up  by  the  plaintifi*  was  that  the  decision  of     tbe    Principal    Sadder 

properties  sued  for  by  her  were  held  Ameen  is  erroneous  on  the  qnestion  of 

and  owned   by  her  father,  the  late  limitation  as  well  as  on  that  of  title. 

Gudadhur  Roy;  that,  on  the  demise  of  We  are  of  opinion  that  the  contention 

her  father  without  male  issue,  his  whole  is  aound.  The  Principal  Sudder  Ameen 

estate,  real    and  personal,    devolved  has  overruled  the  plea  of  limitation 

upon  her  mother  Sreemutty  Deyee  as  on    the  ground  that  the   action   has 

his  next  heir  and  successor;  that,  on  been  brought  within  twelve  years  from 

the  death  of  her  mother,  which  took  the  date  of  the  death  •f  the  plaintifTs 

place  on  the  19th  Bbadra  1273  (16th  mother;  and  on  the  question  of  title 

September  1866)  the  pluntiflT,  as  the  he  has  held  that  the  evidence  produced 

only  heir  and  representative  of  her  by  the  plain  tiff  has  satisfactorily  shown 

father,  wanted  to  take  possession  of  that  her  father  was  in  possession.    It 

the  estate,  but  that  she  was  oppose«l  is  contended  that  th^  appellant  does 

by  the  defendants  in  the  cause  under  not  claim  the   property  in  question 

color  of  various  titles  alleged  to  have  upon  a  tltl«i  created  in  his  favor  by  the 

been  created  in  their  favor  by  the  said  moth^^r  of  the  plaintiff^  and  the  plaintiff 

•  Rfgnlar  Appeal,  No.  823  of  1867,  from  a  decree  of  the  Principal  Saddtf  Ameen  of 
U  idaapore,  dated  the  Srd  August  1867. 


Sauoo. 
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For  religious  and  charitable  purposes,  a  Hindu  widow  can  alienate       1873 

The   Collector  of  Masulipatam  v.   Cavaly   Vencata  Narrian-  M^kkram 

apah  (1).     The  sale   cannot,  at  any  rate,  be  set  aside  without  v. 

GOPAUL 

id  therefore  bound  to  prove  either  that  that  her  mother,  was  in  possession  of 

lier   father  or  her  mother,  who  re*  this  property  at  any  time  within  tweWe 

presented  his  estate,  was  in  possession  years  prior  to  the  date  of  the  suit. 

at  some  time  within  twelve  years  prior  On  the  other  hand,  the  appellant  has 

to    the  institution   of    the   suit.     On  satisfactorily  shown  that  the  disputed 

turning  to  the  evidence  produced  by  property  has  been  held  by  him  for  a 

her,  we  find  that  it  is  altogether  in-  very  long  period  of  time  as  part  and 

sufficient  to  prove  either  title  or  pos-  parcel  of  Mehal  Eenky,  which  was 

session.    This  evidence  consists  of  the  purchased  by  him  at  a  sale  for  arrears 

depositions  of  a  few  witnesses,  and  of  of  revenue.      We    are    therefore  of 

nothing  more.    The  evidence  of  these  opinion  that  this  portion  of  the  plain- 

Mritnesses  does  not  go  one  single  step  tifi's  claim  ought  to  be  dismissed  on 

beyond  a  vague  and  general  statement  the  ground  of  limitation,  as  well  as  on 

to  the  effect  that  the  plaintifi*s  father  that  of  her  failure  to  prove  her  title. 

"was  the  owner  of   the  property   in  With  reference  to  the  second  item 

question,  and  that  he  was  in  possession  of  property,  it   is  to  be  observed  that 

thereof.    No  information  is  given  as  the  appellant  claims  1  anna  out  of  the 

to  the  nature  of  this  ownership,  nor  as  1   anna  5  gundas  comprised  therein, 

to  the  time  when  possession  was  held  under  a  conveyance  executed  in  his 

under  it  by  the  father  of  the  plaintiff;  favor  by  the  mother  of  the  plaintiff  on 

and  in  the  absence  of  such  information,  the   12th  Chaitra   1264  (26th  March 

we  can  hardly  deem  ourselves  justified  1858);   the  remaining  5  gundas  being 

in  relying  upon  such  evidence  even  if  claimed  by  him  under  another  con- 

it  were  free  from  other  imputations,  veyance  executed  in  his  favor  by  some 

which  is  by  no  means  the  case.    It  is  of  the  co-sharers  of  the  plaintifi's  father. 

perfectly  true  that  the  opinion  of  the  The  Principal  Sudder  Ameen  h'as  set 

Court  examining  the  witnesses  about  aside    the    purchase  made  from  the 

the  value  of   their  testimony  is,   as  mother  of  the  plaintiff,  on  the  ground 

a  general  rule,  entitled  to  every  con-  that  the  appellant  has  failed  to  estab- 

sideration,  but  where  that  Court  does  lish  any  justification  for  the  alienation, 

not  appear  to  have  taken  the  slightest  and  the  remaining  5  gundas  share  has 

pains   in   dealing  with   the  evidence,  been  also  taken  awny  from  him  upon 

this  rule  can  hardly  be  said  to  apply,  the  ground  that   his  vendors  had  no 

It  is  much  to  be  regretted  that  the  right   to   transfer  it  to  him.      With 

lower  Court  has  failed  in  this  case  to  reference  to  the  purchase  made  from 

bestow  the  slightest  care  upon  the  the  mother  of  the  plaintiff,  the  appeU 

examination  of  the  witnesses  produced  lant  contends  that  she,  the  plaintiff^ 

by  the  parties,  but  we  cannot  upon  that  was  a  consenting  party  to  the  aliens- 

ground  act  upon  evidence  so  vague  tion,  and  further  that,  independently 

and  unsatisfactory  as  that  which  has  of   such  consent,   there  was   a  valid 

been  referred  to  above.  At  any  rate  it  necessity  to  support  it.     The  Prin- 

is  clear  that,  even  if  we  were  to  accept  cipal  Sudder  Ameen  appears  to  have 

this  evidence  as  it  goes,  there  is  nothing 

to  show  that  the  pluiutiff*s  father,  or  (1)  8  Moore*s  I.  A.,  500. 
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UvrrnmnAu  l^Aoolchufid  Lull  V.  Kughoobuns  Suhaye  (1). 


r. 

GOPAITL 

hAllQQ^ 


said  nothing  on   tbe  first  point,  and  wealth,**  The  word  "waste**  is  ezpressljr 

we  are,  therefore,,  obliged  to  decide  defined  to    mean  "expeuditure    noc 

it    for    the    first    time    in    appeal,  useful  to  the  owner  of  the  propercj.*' 

although  it  was  urged  bj  the  appeU  It  is  clear,  therefore,  that  the  mother  of 

laut  from  the  verj   begiimtng.     We  the  phuntiff  had  full  right  to  niienate 

think,  however,  that  the  ap|>elljint  has  an/   portion    of   the    estate     in    het 

disproved  bis  own  plea.    It  is  true,  possession,  if  the  benefit  of  her  hos- 

indeed,  that    the  evidence   produced  baud's  soul  required  such  a  sacrifice, 

by  the  appellant  goes  to  show  that  even  though  the  act  bj  which  that 

the  plaiutilT  was  a  consenting  partj  benefit  was  to  be  secured  was  to  be 

to  the  alienation  she  now  complains  actuallj  performed  by  a  male  meotber  of 

of,  but  that  very  evidence,  or  at  least  the  fiunily.    It  is  a  mistake  to  suppose 

the  major    part  of  it,    conclusively  that  sbe  holds  the  estate  in  true t  for  the 

shows  that  the    plaintiff    was   minor  benefitof  the  next  heir  of  her  husband, 

at  the  time.  We  think,  therefore,  that  and  such  an  heir  has  no  right   to  con- 

this  plea    must    be   rejected.      The  test  the  vaUdity  of  an  alienation  that 

second  objection,   however,  u  sound,  has  been  made  for  the  spiritual  welfare 

The  appellant  has  shown,  by  good  and  of  the  deceased  owner  himself     Now 

satisfactory  evidence,  that  the  plain-  the  performance  of  the  tradh  of  his 

tifi*s  mother  had  occasion  to  defiray  mother  was  a  matter  of  the  utmoat 

the  expenses    of  the  tradk    of   her  importance  to  the  mancM  of  the  plain- 

husbaud*s  mother,  and  that  it  was  for  tifi's  father,  and  whoever  might  have 

the    purpose    of    raising    funds     on  performed  it,  the  plain tifi^s  mother  was 

account    thereof   that    the    sale    in  fully  justified  in  raising  funds  for  such 

question  wss  made.      Some    of  the  performance.  It  is  a  settled  doctrine  of 

co-sharers  of  the  plaintifiTs  father,  who  the  Iliudu  law  that  a  deceased  Ilindu 

are  also  members  of  the  same  family  participates  in  the  funeral  cakes  that 

with  him,  have  been  examined  to  prove  are  offered  by  any  of  his  surviving 

this  fact,  and  we  do  not  see  the  slightest  relatives  to  a  common  ancestor  to  whom 

readon    for   discrediting    their   testi-  he  himself  was  bound  to  oflTer  them 

mony.    The  Principal  Sudder  Ameen  when  living.    If  the  plaintiff's  fiither 

says  that  Shoonder  Narain  Roy,  the  had  been  living,  he  would  have  been 

eldest  brother  of  the  plaintiff  *s  father,  bound  to  perform  the  sradh  of  his 

being  then  alive,  tbe  mother  of  tbe  mother,  and  he  is,  therefore,  competent 

plaintiff     had    nothing    to    do    with  after  his  deiith,  to  share  in  the  oblatious 

the  tradky  but  the  rrincipsi  Sudder  offered  to  her  by  any  -of  his  male  rela- 

Ameen  entirely  forgets    the  position  tives.    The  mother  of  th^  plaintiff*, 

which     a     liindu     widow    occupies  therefore,  was  bound  in  duty  to  raise 

with  reference  to  the  estate  of  her  fuuds  for  the  sradh.  whoever  misht   . 

deceased  husband.     This  position  is  have  performed  it;  and  by  raising  fuuds 

clearly  laid  down  in  the  Dayabhaga,  for  this  purpose,  she  was  using,  and  not 

p.  182.    ^*  For  women,  the  heritsige  of  wasting,  the  property  within  the  mean- 

their    husbands  is  pronounced  appli-  ing  of   the'  definition  above  pointed 
cable  to  use.     Let  not  women,  on  any 
account,  nuike  waste  of  their  husbaud*s      (I)  9  W.  E.,  108, 
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Baboo  Kaliprosonno  Dutt  for  the  respondent  contended  th^t,  as        >878 
both  the  lower  Courts  had  found  that  there  was  no  legal  necessity,  Mi^kbram 
the  plaintiff  was  entitled  to  have  the  sale  set  aside.      There  is  no      ^  »• 

.  GOPAUL 

finding  by  the  Judge  that  the  widow  ever  went  to  Gya  or  incurred  Sauoo, 
any  expense  for  such  pilgrimage.  Besides,  the  lower  Appellate 
Court  has  found  as  a  fact  that  there  was  no  necessity  for  conr 
tracting  any  debt  for  this  purpose,  as  the  estate  in  the  hands  of 
the  widow  was  sufficient  for  such  purposes.  Upon  the  findings 
of  the  lower  Court,  the  purchaser  is  not  entitled  to  retain  posses? 
sion  of  the  property. 

Baboo  Tarruck  Nath  Dutt  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

Fh£AB,  J. — After  giving  consideration  to  this  case,  we  are 
of    opinion   that  the  900  rupees,  the   debt  incurred    for    Gya 
.  pilgrimage.  And  tlie  800  rupees,  the  debt  incurred  for  the  sradhy 
by  the  widow,  were  expenses  to  liquidate  which  it  was  within 
the  power  of  the  widow  to  alienate  her  husband's  property. 
They   are  of   the  nature  of   expenditure  for  the  purpose  of 
procuring  spiritual  benefit  for  the  husband,  and  it  has  been  laid 
down  by  the  Privy  Council,  and  the  doctrine  has  been  constantly 
followed  by  this  Court,  that  the  widow's  power  of  alienation  for 
spiritual  purposes  is  larger  than   the    power  of   alienation  to 
which  necessity  gives  rise.     It  has  been  long  settled  that  she 
is  not,  in  any  proper  sense,  trustee  for  the  heirs :  she  has  the   . 
whole  inheritance  in  her  with  a  limited  power  of  alienation— 
a  power  of  alienation  which  can  only  be  exercised,  perhaps 
I  may  say,  in  two  classes  of  contingencies, — one  class  comprising 
cases  of  necessity,  and  the  other  class^cases  of  raising  money 
for  spiritual  purposes. 

out.    The  Principal  Sadder  Ameen  enquiries  about  the  existence  of  the 

also  says  that  the  appellant  has  given  alleged  necessity,  and  that  it  was  a 

no  evidence  to  prove  that  the  sradh  necessity   sanctioned    by   the  Hindu 

was  actually  performed,  bH^  evidence  law.     The  appellant  has  given  ample 

on  this  point  is  altogether  unnecessary,  evidence    to    prove  this  part  of  his 

All  that  the  appellant  was  bound  to  case,  and  there  is  literally  no  evidence 

show  was  that  he  had  made  reasonable  produced  by  the  pluntiflT  to  rebut  it. 

55 
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>g78  In  this  view  it  appears  to  us  that  the  alienation  was  a  good 

MuTTKKRAM  alienation,  although  it  may  be  that  the  Rs.  1,700,  which  is  the 

9.  total  of  the  two  items  to  which  I  have  referred,  may  haye   been 

Sahoo.      an  inadequate  consideration  for  the  sale :  I  suppose,  indeed,  we 

must  take  it  to  have  been  an  inadequate  consideration^  because 

the  actual  purchase-money  was  Rs.  4,000. 

Under  these  circumstances  the  alienation  is  not  yoid,  but, 
as  was  expressed  by  the  late  Chief  Justice,  in  the  case  of  Phool-^ 
ehund  Ldll  y.  Rughoobun$  Suhaye  (1),  is  voidable  by  the  heir 
upon  his  offering  to  pay  the  real  consideration  (in  this  case  it 
would  be  Rs.  1 ,700),  together  with  reasonable  interest  thereon, 
and  upon  the  further  condition,  of  course,  that  the  defendant 
should  account  for  the  rents  and  profits  during  the  interyal 
over  which  he  had  been  in  possession,  both  the  interest  and  the 
account  of  rents  and  profits  to  run  from  the  date  of  the  widow's 
death.  We  think,  therefore,  that  the  decrees  of  both  Courts 
below,  which  have  been  passed  in  favor  of  the  plaintiff  without 
any  qualification  whatever,  are  wrong  decrees,  and  must  be 
reversed. 

The  plaintiff  has  liot  in  this  suit  expressed  his  readiness  to 
repay  the  defendant  any  portion  of  the  purchase-money,  but 
has  sought  to  recover  the  property  unconditionally. 

Under  the  circumstances  we  think  that  the  right  order  will 
be  to  dismiss  the  plaintiff's  present  suit,  leaving  him  to  any 
future  remedy  if  he  has  any  right  to  it. 

The  defendant,  appellant,  must  ha ve  his  costs  in  all  the  Courts. 


Appeal  allowed^ 


(1)  9  W.  R.,  108. 
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FULL  BENCH  RULING. 


Before  Sir  Richard  Couch,  KL,   Chief  Justice,  A/r.  Justice  Jackson, 
Mr,  Justice  Phear,  Mr.  Justice  Pontifex,  and  Mr.  Justice  Ainslie, 

BHYRUB  CHUNDER  SURMAH  CHOWDHRY  awd  another  (Plaimt- 
JPP8)    c.    MADHUBRAM    SURMAH,    alias     MADHUB    CHUNDER 

SURMAH,  AKD  OTHERS  (DfiFBMDAlfTa).* 

Review^Act  VIII  of  1859,  ss,  376  to  378— 4/)p«(i;— "  jFinfl^* 

Where  a  Subordinate  Judge,  afler  deciding  a  regular  appeal,  granted  an 
application  for  review  of  judgment  on  the  ground  that  new  evidence  had  been 
discovered,  but  without  any  enquiry  or  proof  that  such  evidence  was  not  within 
the  knowledge  of  the  applicant,  or  could  not  be  adduced  bj  him  at  the  time  the 
decree  was  passed,  held  that  this  was  an  error  or  defect  in  the  procedure  or 
investigation  of  the  case  which  afiected  the  decision,  and  was  a  ground  of 
appeal  when  the  decision  upon  review  was  brought  before  the  High  Court 
on  special  appeal. 

The  word  "final"  in  s.  878  of  Act  VIII  1859  means  that  the  order 
rejecting  the  application  or  granting  the  review  sliall  not  by  itself  be  open  to 
appeal.  , 

In  this  suit,  which  was  brought  to  recover  certain  plots  of  land, 
the  Subordinate  Judge  of  Sjlhet,  on  the  8th  of  January  1862, 
on  appeal^  gave  a  decision  in  favor  of  tlie  plaintiffs.  The  defend- 
ants, Madhub  Chunder  Surmah  and  Bhyrub  Chunder  Surmah, 
filed  a  petition  for  a  review  of  the  judgment  with  respect  to  plots 
Nos.  3  and  4  of  the  lands  in  suit,  and  an  application  for  review 
of  the  judgment  as  to  plot  No.  4  was  granted  on  the  ground  that 
new  evidence  had  been  discovered.  The  suit  was  then  retried  as  to 
plot  No.  4,  and  the  result  was  that  th^  suit  was  dismissed  as  to 
that  plot  with  costs. 

The  plaintiffs  then  preferred  this  special  appeal,  which  was  heard 
before  Couch,  C.J.,  and  Glover,  J.  It  was  objected  that  the 
lower   Appellate  Court  was  wrong  in  allowing  a  review  without 

■ 

*  Special  Appeal,  No.  957  of  1872,  from  a  decree  of  the  Subordinate  Judge 
of  Sylhet,  affirming  a  decree  of  the  Munsif  of  Russoolgunge,  dated  the  23rd 
of  January  1871. 


187S 

May  20. 


A 
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enquiry  or  proof  tliat  the  new  evidence  was  not  within  &e 
knowledge  of  the  applicant  for  review  at  the  hearing  of  die 
case,  or  could  not  be  adduced  by  him  when  the  decree  waa 
passed.  It  was  admitted  that  no  evidence  of  the  statement  in 
the  petition  for  review  was  taken. 

The  question,  therefore,  arose  whether  the  order  of  the  Subor* 
dinate  Judge  granting  the  review  was  not  final,  and  could  not 
be  questioned  in  this  special  appeal. 

The  decisions  in  the  High  Court  were  conflicting.  On  ooe 
side  were  Naffar  Chaud  Pal  Chowdhry  v.  Sandes  (1), 
Umrao  Thakur  v.  Gahul  Mandal  (2),  and  Nudarchund  Bhaoj^a  t- 
Heedoy  Mundul  (3) ;  and  on  the  other.  Shaikh  Gholam  Hossein  t. 
Okhoy  Coomar  Ghoie  (4)  and  Cochrane  v.  Heralal  Seal  (5). 


(1)  8  B.  L.  R.,  App.,  ZS^  note. 

(2)  /J.,  34. 

(3)  Before  Mr,  Justice  Kemp  and 

Mr,  Justice  Olover. 

The  lith  March  1872. 

SUDARCHUND  BUOOTA  (ork  or  trc 
DKrxiioAiiTs)  9.  H££DOY  MUNDUL 
(Plaintiff).* 

Review — New  Evidence, 

Baboo  Orieh  Chunder  Ohose  for  the 
appellant. 

Baboo  Mohendro  Loll  Mitter  for  tbe 
reRpondent 

Tbb  judgment  of  tbe  Court  was 
delivered  bj 

Glover,  J. — The  substantial  ques- 
tion for  decision  in  this  speciaV  appeal 
is  whether  the  Deputy  Commissioner 
has  acted  according  to  law  in  admit- 
ting a  review  of  judgment. 

The  circumstances  are  as  follows: — 
The  plaintiff  sued  for  possession  of 


land  leased  to  him  by  Haradhone  JHm 
in  the  year  1276  B.S.  (1869X  ^^  ^ 
which  the  defendants  Sooroof  Bhooja 
and  others  kept  him  out  of  poaaessioii. 
These  defendants  claimed  to  hold  of 
the  same  Haradbone  Dase  on  a  lease 
granted  in  1261  B.S.  (I854),and  denied 
the  power  of  the  xemindar  to  oust 
them,  thej  haTing,  bj  a  tenancy  of 
more  than  twelve  years,  obtained  a 
right  of  occupancy. 

The  zemindar,  who  was  made  what 
is  called  a  pro  forma  defendant, 
supported  the  plaintiff's  case.  The 
lease  to  the  defendant  was  for  four 
yeara  only,  on  the  expiry  of  which 
the  land  was  given  to  the  plaintifil 
The  Munsif  decreed  the  suit  in  &vor 
of  the  plaintifil  But  the  Deputy 
Commissioner  on  appeal  reversed  that 
decision,  holding  that  the  potta  of  the 
defendants  was  genuine,  and  that  their 
possession  for  more  than  twelve  years 
was  clearly  proved. 

(4)  3  W.  R.,  Act  X  Rul.,  169. 

(5)  7  W.  R.,  79. 


*  Speeial  Appeal,  No,  920  of  1871,  from  a  decree  of  the  Deputy  Commiseioner  of 
Maanbhoom,  dated  the  9th  May  1871,  affirming  a  decree  of  the  Munsif  of  that  district, 
dated  the  25th  November  1869. 
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The  following  cases  were  referred  to  as  bearing  on  the  point : —        1873 
Gunganarain  Roy  v.  Gonomoonee  (1)  and  Shamachum  Chucher^     oTViJif 

butty  V.  Bindabun  Chunder  Roy  (2\                                                     Surmah 

r. 

An  application    was    made   for   a  when  the  decree  waa  passed.    The      submah^** 

review    of   this  judgment,   and    the  point  has  been  ruled  in  this  sense  in 

Deputy  Gommissloner  (not  the  of&cer  Dwarka    Nath    Chowdhry  v.  Kishen 

who    had   passed     the   decision    on  Zall   Chowdhry  (a),    Shtmsheir    AH 

appeal)  admitted  it  on  the    ground  Khan  y.  Ram  Chunder  Ooopto  (ft), 

that  the  new  evidence  filed  bj  the  Naffar     Chand    Pal     Chowdhry    v. 

plaintiS*  proved  that  the  defendants  A.  D,   Sandes  (c),  Khelut  Chunder 

could  not  have  been,  as  thej  alleged,  in  Ohose  v.   Prankristo  Day  (d) — which 

possession  of    the  land  in  1260 — 62  expressly  followed  the  former  ruling — 

(1853^55),  and   that   their  story   of  and    Umrao   Thahur  v.   Gakul  Man* 

long  uninterrupted  possession  from  the  dal  («).     We  may   therefore  lay  it 

year  1261  (1854)  was  false.  The  Deputy  down  as  settled   law  that  a  Judge, 

Commissioner  therefore  reversed  the  admitting  a  review  on  the  ground  of 

order  of  his  predecessor,  and  confirmed  the  discovery  of  new  evidence,  must 

the  original  decision  of  the  Munsif.  firet  satisfy  himself  on  legal  evidence 

Now,  if  the  Deputy  Commissioner  that  the  applicant  has  brought  him- 

admitted  the  review  on  grounds  that  self  within  the  section,  in  other  words 

are  good  in  law,  this  Court  would  have  must  insist  on  the  fact  of  the  appli- 

no  jurisdiction  to  interfere,  or  to  say  cant*s    ignorance    or  inability  being 

that  the  review  ought  not  to  have  strictly  proved. 

been  granted.  Now    in  this  ease    this    proof  is 

The  petitioner  for  review,  Reedoy  altogether  wanting;  indeed,  the  Deputy 

Mundul,  based  his  application  on  the  Commissioner  does  not  seem  to  have 

discovery  of  new  evidence,  which  he  asked  for  it     The  plaintiff  filed    a 

said  was  on  the  record  of  an  Act  IV  simple  unverified  petition,  and  on  it 

of    1840  case,  and  he  produced  an  the  Judge  acted.    No   attempt  was 

authenticated  list  of  the  documents  made  to  prove  that  the  plaintiff  was 

then  filed,  to  prove  that  these  docu-  previously  unaware  of  the   existence 

ments  were  on  the  Act  IV  record,  of  certain  documents  on  the  record  of 

These  documents  were  produced  at  the  Act  IV  suit,  or  that  being  aware  he 

the  hearing,  and,  as  before  mentioned,  was  unable  to  procure  them.    He  did 

decided    the    case    in    favor    of  the  not  even  give  the  pledge  of  his  own 

applicant  for  review.  deposition.  It  may  be  doubted  indeed 

The  rule  of  law  we  take  to  be  that  whether  a  simple  affidavit  would  have 

a  Judge  ought  not  to  admit  a  review  been  sufficient ;   but  the  plaintiff  gave 

for  the  purpose  of  receiving    fresh  no  evidence    at  all    on    the    points 

evidence  in  a  suit  until  he  is  satisfied 

by   legal    evidence     that    the    new  (1)     8  W.  R.,  184. 

matter  was  not  known  to  the  appli«  (2)    Case  No.  1395  of  1866;   30(h 

cant,  or  could  not  be  adduced  by  him,  January  1868. 


(a)  Marsh.,  658.  {d)  Post,  p.,  428. 

(6)  2  W.  B.,  174.  (e)  8  B.  U  B.,  App^  84. 

(c)  8  B.  L.  B..  Add..  85.  note. 
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l»7l  The  cases  in  other  Coorts — GnrumurtU  Naymdm  t.  Pmppa 

rmVor*'  ^^y^^  (Of    Subbramamiya  Pillay  y.  M.  Ptrmmal  Cheity  (2^ 

H«.iiM4H      and  Dhunka  Devla  t.  //ira  Ramla  (31 
Cnontntmr  -    •  .  j. 

V'  In  consequence  of  this  conflict  of  decisions  the  question  waa 

^ttMAif.     referred  to  a  Full  Bench :  ''  Whether  the  order  granting  the 

reTiew  is  final  and  cannot  be  questioned  in  this  appeal,  on  the 

ground  that  there  was  no  enquiry  or  proof  that  the  new  evidence 

required,  and  that  being  to  we  ibink  urging  that  he  had  procured  fresh 
that  no  application  on  bia  part  for  a  documents  that  bore  on  tbe  case,  and 
reTiew  of  judgment  could  hare  been  that  these  would  prore  that  the 
legallj  obtained.  potU  filed  bj  the  defendant  was  a 
It  b  not  necesiary  for  us  to  comment  forgery,  and  that  the  kabuliat  girea 
on  the  facts  of  the  petitioner's  applica-  bj  him  to  the  pro  forma  defendant  in 
tion,  but  it  is  open  to  the  remark  that,  1271  (1864)  for  four  years  was  a  true 
if  the  plaintiff  knew  of  the  Act  IV  document "  In  other  words,  that  the 
proceeding  at  all,  there  was  no  potU  and  kubuliat  in  question,  on 
apparent  reason  why  he  should  have  ^^ich  the  original  judgment  waa  in 
been  ignorant  of  these  particular  great  part  based,  would  be  shown  by 
documenU,  and  also  (a  point  which  the  new  evidence  to  be  then  filed  to 
seems  to  hare  escsped  the  Deputy  support  the  plaintifi*s  case  instead  of 
6onimissioncr)  that  Reedoy  Mundul  damaging  it.  It  is  not  contended  that 
was  himself  a  defendant  in  the  the  Deputy  Commissioner  had  begun 
Act  IV  suit,  and  being  in  that  position  to  ^^^  «  diflerenf  view  of  the  import- 
would  have  found  it  hard  to  explain  ance  of  this  potta  and  kabuliat, 
his  Ignorance  of  the  new  matter  which  irrespective  of  the  new  evidence  sought 
ho  wished  to  bring  forward,  or  bis  to  be  filed,  or  that  be  had  the  least 
inability  to  adduce  it  when  the  suit  intention  of  reviewing  the  judgment 
was  origiaally  tried.  of  his  predecessor  on  any  other  ground 

The  pleader  for  the  special  respond-  than  that  of  new  evidence, 
cnt    endeavored   to   show    that    the  ^«  ^^^  therefore  of  opinion  that 
review    was    not     admitted    by   the  this  appeal  should  be  allowed,  and  that 
Deputy  Cvmmissioner  on  the  ground  the  judgment  of  the  Deputy  Commis- 
of  new  eridence  alone,  but  on  other  "^"e'^  P"*®^  after  the  admission  of 
grounds  also  which  would  bring  it  the  review  should  be  set  aside.    As 
within  the    meaning    of  the    words  ^o    take    this    view    of     the    case, 
•*  good     and     sufficient     reason"    of  there  is  no  necessity  for  our  going 
s.  •  376,    Code    of    Civil   Procedure,  «to  the  question  as  to  how  &r  the 
in  which  case  there  would    be   no  new    evidence  was   binding    on    the 
appeal  against  the  order   admitting  defendants.    The  special  respondent 
the  review.    It  seems  dear  to   ns,  will  pay  all  the  costs. . 
however,  that  the  Deputy  Commis- 
sioner had  no  other  reason  for  admit- 
ting the  application  than  this  so-called  (1)     1  Mad.  H.  C.  Rep.,  164. 
new  evidence.    He  says  :— ''  Pkintiff  (2)    4  Mad.  H.  C.  Rep.,  251. 
hat  applied  for  a  review  of  judgment,  (3)    4  Bom.  H.  C.  Rep.,  A.  C,  ^7. 
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was  not  within  the  knowledge  of  the  applicant  at  the  hearing,  or        1878 
eould  not  be  adduced  by  him  before  the  decree  was  passed."  Bhtrub 


SURMAH 

Chowdhbt 

V, 
MADHriBRAX 


Baboos  Mohinimohun  Roy  and  Greeshchunder  Ghose  for  the 
appellants.  Scrmah. 

Baboos  Ckunder  Madhub  Ghose  and  Bajender  Bose  for  the 
respondents. 

Baboo  Mohinimohun  Boy. — ^When  the  ground  on  which  a 
review  is  sought  is  the  discovery  of  new  evidence^  it  is  a  coudi- 
tion  precedent  that  the  matter  is  new,  and  was  not  within  the 
knowledge  of  the  applicant^  or  could  not  be  adduced  by  him  at 
the  original  trial.  S.  372  of  Act  VIII  of  1859  gives  an  appeal 
from  the  last  judgment  for  any  error  in  law.  There  are  authori* 
ties  that  the  order  admitting  a  review  can  be  questioned  when 
the  whole  case  comes  up  on  appeal  after  judgment — Shumsheir 
Alt  ^Khan  v.  Ram  Ckunder  Goopto  (1),  Nolita  Mohon  Roy 
Chowdhry  v.  Denonath  Mookerjee  (2),  Naffar  Chand  Pal  Chow- 

(1)  2  W.  R.,  17^.  is  conclusively  governed  by  a  series  of 

(2)  Before  Mr.  Justice  Phear  and    decisions  of  this  Court,   and  particu- 
Justice  Sir  C  P,  Hobhouse^  Bart,      Uxly  bj  those  in  the  cases  of  Ounga^ 

_         ,   ,  narain  Roy    v.    Gonomoonee  (a)  and 

The  10<*  Jvme  1868.  ox  x         /-^r     x    r  *..       -m-  j  x 

Snamaehum  Chuckerbutty  y.  Btnaabun 

NOLriA  MOHON  ROY  CHOWDHRY  Ckunder  Roy  (&).  Indeed,  it  is 
(bwB  OF  THK  Drfbndants)  V.  DENG-  only  necessary  for  me  to  quote  a 
NATH  MOOKERJEE  (Plaintiff).*       passage  from  the  judgment  of  the  Chief 

Review^New  Bvidence^Act   VIII  ^"^^""^  "  P^^** '"  ^^  ^"««  ^^  ^«»^«- 

0/1859  s  377  narain  Roy    v.    Oanotnoonee   (a)    to 

adopt  it  as  expressive  of  the  opinion 

Baboo  Bern  Ckunder  Banerjee  for  of  this  Bench,  in  order  to  completely 

the  appellant.  decide,  in  favor  of  the  special  appel- 

Baboos  Ckunder  Madkub  Okose  and  lanf,  the  question  which  is  raised  by 

Sreenatk  Banerjee  for  the  respondent,  bis  first  ground  of  appeal.    The  Chief 

Thb  judgment  of  the  Court  was  Justice  says:— "It  appears  to  me  that, 

delivered  by  vl^oh  the  principle  of  that  case  (i.e., 

Phbab,  J.— I  think  that  this  appeal 

*  Special  Appeal,  No.  2782  of  1867,  against  the  decree  of  the  Seoond  Principal  Sadder 
Ameen  of  Zilhi  24-Pergannas,  dated  the  27th  Jane  1867,  modifying  a  decree  of  the 
Sadder  Ameen  of  that  district,  dated  the  14th  October  1863. 

/ 

(a)  8  W.  R.,  184,  (6)  Case  No.  1895  of  1866 ;  80th  January  1868. 
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1878 dhry  V.  A.  D.   Sanden  (I),  Khelut  Chunder  Gho$€  y.  Prankitto 

CrnHD^ii    ^^vWi  Umrao  Thakur  ▼.  Gakul  Mandal(S),  and  Nudarchumd 

StMtMAH 

Chowdiirt    the  deciflion   of  the  Privy  Council),  jarisdiction  orer  the  suit  except  for  the 

M^txiiJBRAic  ^^  order    of  the    Principal    Sudder  purposes  of  executing  the  decree,  and 

SuiuiAH.      Ameen  admitting  the  reviefr,  without  it  cannot  hold  a  new  trial  of  the  aame 

stating  that  he  was  satisfied  that  there  unless,  for    some   reason   within   the 

was  good  reason   for   the    delay  in  Procedure  Act,  tiie  first  trial  appears 

presenting    the  petition    of    review,  to    have    been    unfair    between    the 

cannot  stand/*     These  words  are  so  parties.     We  reverse  the  decision   <ii 

apposite  to  the  present  case  that  one  the  Principal  Sudder  Ameen  made  on 

might     suppose      that     they     were  review,  and  confirm  the  decree  which 

pronounced  in  direct  reference  to  the  he  made  on  the  original  bearing  on 

fitcts  before  us.  appeal   on    the  20th  of  April    M64. 

The  Principal  Sudder  Ameen  has  The  special  appellant  must  hare   bis 

here  admitted    the  review  after  the  costs  in  this  Court,  and  also  his  costs 

expiration  of  ninety  days  prescribed  by  in  the  lower  Court  on  review, 
s.   877  of  Act   YIII    of   1859,  and 

he  has  not  shown  or  stated  that  he  was  (1)  8  B.  L.  R.,  App.,  35,  note, 

satisfied  there  were  good  reasons  for  (2)  Before  Mr,  Justice  L,  S.  Jackson 

the  delay.    It  follows,  therefore,  on  the  and  Mr.  Justice  Glover. 
authority  of  Uie  above  case  alone,  that 

the  judgment  of  the  Principal  Sudder  ^  >*<  Dtcmher  1869. 
Ameen  on  review  cannot  be  upheld,  kHELUT  CHUNDER  GHOSE    (PtAnr- 

and  must  be  reversed.  tiff)  0.  PRANKISTO  DAT  ahd  OTHxaa 

It  is  not  necessary  that  I  should  go  (DarxivDANTs).*  • 

further  into  the  matter  of  the  special  _    .         _.      _,  . - 

11     x»     u-    i.'         u  *  r  *u-  u  •*  Remew — New  Evvdmce. 
appellant  s  objections,  but  I  thmk  it 

right  to  say  that  if,  as  appears  to  have  Baboo  MotilaU  Moolerjee  for  the 

been  the  case,    there    was    no    new  appellant 

matter  brough|  before  the  Principal 

Sudder  Ameen  at  the  hearing  of  the  Mr.  H.  jB.JI/wirfiM  and  Baboo  iVMWtito 

review,  which  the  petitioner  in  review  Coomar  Roy  for  the  respondents. 

could  not  with  reasonable  diligence  ^^^  judgment  of  the    Court    was 

have  obtwned,    brought    forward,  or  delivered  by 

urged,   at    the  time  of  the   original 

hearing,   or  some  other    like    cause  L.  S.  Jacksou,  J. — ^The  Subordinate 

affecting  the  administration  of  sub-  Judge,  in  this  case,  first  dismissed  the 

stantial  justice  between   the  parties,  suit  of  the  plaintiff  on  the  ground  that 

the  review  ought  not  to  have  been  the  plaintiff  had  not  substantiated  his 

entertained,  even  had  the  application  right    to    maintain    the    suit,  as  the 

for  review  been  preferred  within  the  purchaser  of  the  rights  of  the  parties 

limited  time  of  ninety  days.      When  entitled  to  wasilat.     Thereupon    the 

once  a  Civil  Court  has  passed  a  final 

decision  between  the  parties,  it  loses  (3)  8  B.  L.  B.,  App.,  34. 

*  Special  Appeal,  No.  1904  of  1869,  against  the  decree  of  the  Jadge  of  Zilla  Bcf  rbhoom, 
dated  the  10th  May  1869,  reversing  the  decree  of  the  Sabordinatc  Judge  of  that  district, 
dated  the  25th  Jaauary  1869. 
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Bhooya  v.  Reedoy  Mundul(l).  These  cases  show  what  the  word        ^873 
"  final "  in  s.  378  means.     In  constrain^  an  Act  it  is  necessary     (^"  ^^r 
to  look  to  the  consequences  that  would  follow  any  particular      Surmah 

plaintiff    applied  to  that  Court  for  a  founded  upon  that  irregular  admission      Sur^h^^ 

revie\7  of  judgment  on  four  grounds :  of    the    review,     and    decreed    the 

**lsr, — that  the  plain  tiflfcould  not  file  appeal,  thereby  dismissing  the  plain - 

his  deed  ofpurchase  as  it  had  been  filed  tiff's  suit.    The  Judge  supports  his 

in  a  summary  case.  No.  41   of  1868,  decision  by  reference  to  the  case  of 

which  was  still  pending ;  2nd, — that  Naffar  Chand  Red  Chowdhry  y.  A,  D, 

case,  No.  41,  is  a  case  for  mesne  profits  Sondes  (a). 

of  the  same  property,  but  only  for  an  It    is  urged  before  us    in    special 

antecedent    period,    hence    he    was  appeal  that  we  ought  to  assume  that 

<^li^d  to  file  the  deed  of  purchase  the  Subordinate  Judge,   in  admitting 

in  that  case ;   3rd, — that  his  vendors  the  reyiew,  had  good  and  sufficient 

had  admitted  the  purchase  by  him  in  reasons  for  so  doing,  and  that,  upon 

the  name  of  Rohinee  Nundun  Mitter,  that  assumption,  the  admission  of  the 

in  case  No.  41,  and  Rohinee  Nundun  documents  tendered  by  the  plaintifT 

in     the     same     case    admitted     his  would  be  justified,  and  reference  is 

purchase,   and    that  he  has  brought  made  on  this  argument  to  the  case  of 

no    objection    in    this    case,    and  is  Behari     Lai     Nandi     y.      Srimati 

willing  to  put  in  a  petition  of  consent ;  Trailakhomayi  Barmani  (b). 

4th,— that  the  applicant  is  willing  to  It  seems  to  me  perfectly  clear  that 

prove    his    purchase."     "  With     this  the  Subordinate  Judge  admitted  this 

petition/*  the  Judge  observes,   "the  review  upon  the  grounds  stated   in 

applicant  filed  copies  of  the  deed  of  the  petition  for  review,  and  upon  no 

sale    and    of  the    admissions/*      On  others,  and  it  seems  perfectly  clear  that 

this  the  Subordinate  Judge  admitted  those  grounds  related  exclusively  to 

the  review  making  his  order  in  these  the  firesh  matter  tendered  as  evidence 

words : — *'  Whereas  the  grounds  urged  by  the  plaintiff,  and  that  the  object  of 

in    the    petition    for  review  by  the  that  application   was  to  get  in   that 

applicant    are    sufficient,     and     the  fresh  matter,  and  nottiing  else.    It  is 

vendors  also  have  admitted  the  sale  not  denied  that  the  petition  so  pre- 

by    petition,   it  is  ordered  that  the  sented  was  unverified  and  supported 

application  be  granted,  and  the  case  by  no  proof  of  the  kind  referred  to  in 

be  restored."     Thereupon  the  Sub-  the  case  cited  —  Naffar  Chand  Pal 

ordinate  Judge  heard  the  case  de  novo,  Chowdhry  v.  A,  D.  Sondes  (a).   That 

and  gave  judgment  for  the  plaintiff.  being  so,  it  seems  to  me  that  we  ought 

Against  the  judgment  so  obtained,  to  follow  the  ruling  laid  down  in   that 

the  defendant  appealed  to   tlie  Zilla  case,   and  that  the  Judge's  decision 

Court     The    Judge,  on   hearing  the  was    therefore    right,   and    that    thi« 

appeal,  considered  that  the  Subordinate  special  appeal  ought  to  be  dismissed 

Jud^e  had   irregularly  admitted  the  with  costs, 
application  for  review,  and  thereupon 

set  aside  the  whole  of  the  proceedings  (1)  Ante,  p.  424. 

(a)  8  B.  L.  R.,  App.,  35,  note.  (i)  3  B.  L.  R.,  84C. 

56 
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1878 construction  with  reference  to  the  intention  of  the  L«egi«latare. 

(^'uNDBR      Now,  in  Natiruddin  Khan  v.   Indronarayan  Chotodhry  (1),  a 


SuRMAii  second  review  was  allowed,  although  the  order  is  said  to  be 
<^*  finaL    The  same  view  was  taken  in  Shamachurn  Chuekerbutty  t. 

8uBiiAH«  Bindahun  Chunder  Roy  (2),  m  which  a  review  was  adnutted 
after  the  lapse  of  ninety  days ;  but  it  was  set  aside,  showing  that 
the  word  *'  final  ^  does  not  mean  that  the  Court  cannot  question 
the  order  admitting  a  review. 

Baboo  Rajender  Bo9t, — S.  376  no  doubt  has  the  restricting 
words,  ''from  the  discovery  of  new  matter  or  evidence    which 
was  not  within  his  knowledge,  or  could  not  be  adduced  by  him 
at  the  time  when  such  decree  was  passed ; "  but  s.  378   makes 
the  order  final.     The  only  case  in  which  the  order  is  not  final 
is  where  no  notice  is  given.     Ss.  376  to  378  follow   s.   372^ 
by  which  appeals  are  allowed.     These  sections,  therefore,  are 
exceptions  to  the  law  laid  down  in  s.  372.     An  order,  therefore* 
admitting  the  review  is  final,  and  cannot  be  questioned — Shaikh 
Gholam  Hossein  v.    Okhoy  Coomar  Ghese  (3)   and  Cochrane  r. 
Heralal   Seal  (4).     The  following  cases   were   also  relied  on : 
Curumurtti   N&yudu  v.    Pappa    Ndyudu    (5),    Suhbramaniya 
Pillay    V.    Af.    Perumal    Chetiy   (6),   Dhunka    Devla   v*    Sira 
Ramla  (7),  and  Apcar  v.  Hoteah  Bye  (8). 

The  following  judgments  were  delivered  : — 

Couch,  C.J.  (Pontifex  and  Ainslie,  JJ.,  concurring)  (after 
reading  the  question  referred,  continued).'^Now,  in  a  special 
appeal,  a  decision  passed  in  regular  appeal  may  be  questioned 
on  the  ground  that  there  has  been  a  substantial  error  or  defect 
in  law  in  the  procedure  or  investigation  of  the  case  which  may 
have  produced  error  or  defect  in  the  decision  of  the  case  upon 
the  merits.  In  this  case  the  Judge  of  the  lower  Court  allowed 
a  review  of  a  decision  passed  in  regular  appeal  without  any 

(1)  B.  L.  R.,  Sup.  Vol.,  867.  (5)  1  Mad.  H.  0.  Rep.,  164. 

(2)  Oase  No.  1395  of  1866  ;    30th  (6)  4  Mad.  H.  C.  Rep.,  251. 
January  1868.  (7)  4  Bom.  H.  C.  Rep.,  A.  C,  57. 

(3)  3  W.  R.,  Act  X  Rttl.,  169.  (8)  1  I.  J.,  N.  S.,  237. 

(4)  7  W.  R.,  79. 
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enquiry   or  proof  that  the  new  evidence  was  not  within  the        ^873 
knowledge  of  the  applicant  for  the  review  at  the  hearing  of  the     (^^*{^^r^ 
case,  or  could  not  be  adduced  by  him  when  the  decree  was  passed.    -.Surmah 

y  r  Chowdhrt 

It  was  admitted  that  this  was  so.  S.  a76.  Act  VIII  of  1859,  ,,  «'• 
allows  an  application  to  be  made  for  a  review  by  any  person  Surma^. 
who,  from  the  discovery  of  new  matter  or  evidence  which  was  not 
within  his  knowledge,  or  could  not  be  adduced  by  him  at  the  time 
when  the  decree  was  passed,  or  from  any  other  goo^nd  sufficient 
reason,  may  be  desirous  of  obtaining  a  review  of  the  judgment 
passed  against  him.  In  order  that  the  Court  may  grant  a 
review  on  the  ground  of  the  discovery  of  new  matter  or  evidence, 
it  must  be  such  a  case  as  is  here  described ;  and  if  a  Court 
grants  a  review  without  its  being  shown  that  the  evidence  was 
not  within  the  knowledge  of  the  applicant,  or  could  not  be 
adduced  by  him  when  the  decree  was  passed,  it  is  an  error  in  the- 
procedure — it  is  granting  a  review  when  the  law  does  not  allow 
one  to  be  granted, — ^granting  it  iu  a  case  which  does  not  come 
within  those  specified  in  the  section  which  allows  an  application 
to  be  made  for  a  review. 

It  is  true  that  in  s.  378  the  words  of  s*  376  are  not  repeated. 
It    is    said    generally : — "  If   llie    Court    shall   be  of  opinion 
that  there  are  not  any  sufficient  grounds  for  a  review,  it  shall 
reject  the   application;"   and  if  the  applicant  does    not  show 
any  such  grounds  as  are  described  in  s.  376,  that  is  to  say,  if  the 
application  is  not  supported  by  proof  that  there  are  such  grounds, 
it  ought  to  be  rejected.     It  would  not  be  proper  for  the  Court 
to  receive  an  application  on  account  of  the  discovery  of  new 
evidence  without  having  some  proof  of  the  truth  of  the  allega- 
tion.    In  another  part  of  s.  37S  it  is  said  that,  ^^  if  it  (the  Court) 
shall  be  of  opinion  that  the  review  desired  is  necessary  to  correct 
an  evident  error  or  omission,  or  is  otherwise  requisite  for    the 
ends  of  justice,  the  Court  shall  grant  the  review."     But  I  do 
not  think  that  this  part  of  the  section  is  applicable  to  the  present 
case,  because  the  application  for  a  review  was  upon  the  specific 
ground  of  discovery  of  new  evidence.     It  appears  to  me  that 
the  act  of  the  lower  Court  in  granting  the  review,  as  it  did, 
without  any  evidence  of  the  fact  which  was  necessary  to  make 
the  granting  it  allowable,  was  an  error  of  law  in  the  procedure 
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tg78        which  IB  a  ground  of  appeal  when  the  deoUion  upon  the  rerieir 

BnTauB     IS  brought  before  thia  Court  in  Bpecial  appeaL 

SuHMAB         Then  what  is  the  effect  of  a.  378  ?    It  Bays  that  the  <nider  of 

CUOWDHBT  ,  . 

«.         the  Court  granting  the  review  or  rejecting  the  application  ahall 
SuBMAB.     be  final.     la  that  to  be  read  aa  controlling  the  right  of  q>eeial 
appeal  to  the  extent  that,  when  the  decision  upon  the  review  k 
brought  before  the  Court,  it  ia  not  to  take  notice  of  the  error  in 
law  in  the  pfiocedure  by  granting  the  review  and  rehearing  the 
caae  ?  It  appears  to  me  that,  taking  the  aectiona  together^  we 
ought  not  to  give  auch  an  effect  aa  that  to  the  word  ''  finaL" 
It  meana  there,  aa  it  doea  in  some  other  parts  of  Act  Y III^  for 
inatance  in  a.  2i^7,   that    the  order  rejecting  the  iq>plicatio& 
or  granting  the  review  ahall  not  by  itself  be  open  to  appeid.     A 
person  shall  not  be  at  liberty  to  go  to  the  Appellate  Court  and 
•contend  that  the  Court  which  has  refused  or  has  granted  a 
review  ought  not  to  have  done  ao.     But  the  word  ia  not  to  be 
BO  conatrued  that,  when  the  decree  in  the  auit  haa  been  made, 
the  legality  of  the  order  granting  the  review  ahall  not  be  in  any 
way    questioned;  that,  although  the  review  may  have   been 
illegally  granted,  no  question  about  it  shall  be  allowed  to  be 
raised,  and  a  person  who  had  a  decree  in  his  favor  shall  not  be 
at  liberty  to  show  that  he  was  illegally  deprived  of  the  benefit 
of  it  by  the  Court  granting  a  review,  where  the  law  has  not 
aaid  that  a  review  may  be  granted  to  a  person  who  merely  said 
that  he  had  discovered  fresh  evidence,  but  did  not  bring  himself 
within  the  provisions  of  the  law  which  says  that  the  discovery 
ahall  be  of  evidence  *'  which  was  not  within  his  knowledge,  or 
could  not  be  adduced  by  him  at  the  time  when  the  decree  was 
passed." 

I  think  that  is  the  construction  which  we  ought  to  put  upon 
these  words  in  s.  378,  and  that  it  is  proper  that  the  parties 
in  a  special  appeal  ahall  be  at  liberty  to  show  that  there  has 
been  an  error  or  defect  ia  the  procedure  by  the  granting  of  the 
review  which  has  affected  the  decision  of  the  case  upon  its 
merits,  by  producing  a  different  decision  from  what  biad  been 
before  come  to. 

Jackson,  J. — I  am  of  the  aame  opinion.     In  the  state  of 
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the  law  before  the  Civil  Procedure  Code  was  enacted,  it  was  not        ^878 
competent  to  the  inferior  Courts  in  Bengal  to  review  their  own     ^"^"^^^ 
judgments  without  the  sanction  of  the  superior  Courts.     By      Surmah 
8.    376    (Civil    Procedure     Code),    all    Civil    Courts    were  ». 

empowered  to  review  their  judgments  for  any  of  the  Causes  set  Subuah. 
forth  in  that  section,  on^  of  them  being  '^  the  discovery  of  new 
matter  or  evidence  which  was  not  within  his  (the  applicant's) 
knowledge,  or  could  not  be  adduced  by  him  at  the  time  when 
the  decree  was  passed  against  him."  This  seems  to  be  a 
specific  cause  on  which  a  party  aggrieved  by  a  decree  is  entitled 
to  apply  for  a  review  of  such  decree.  I  think  that,  in  respect 
of  that  cause,  the  power  of  the  Court  to  grant  a  review  is 
specially  limited  by  the  words  of  that  section.  Then  s.  378 
declares  that  the  order  of  the  Court  whether  granting  or  rejecting 
the  review  '^  shall  be  final."  That  seems  to  me  to  brine:  the 
order  into  the  position  of  an  interlocutory  order  within  the 
meaning  of  s.  363,  that  is  to  say,  that  it  is  an  order  not  of  itself 
appealable,  but  which  ^^  may  be  set  forth  as  a  ground  of  objection  . 

in  the  memorandum  of  appeal,"  if,  in  pursuance  of  the  admission 
of  a  review  of  judgment,  a  decree  be  passed  against  the  party 
against  whom  the  review  is  granted. 

I  quite  concur,  therefore,  in  thinking  that,  although  an  order 
granting  a  review  cannot  be  made  the  subject  of  appeal  standing 
alone,  yet  the  Appellate  Court  can  take  notice  of  it  in  special 
appeal,  and  if  the  review  was  improperly  granted,  can  set  aside 
the  judgment  passed  in  furtherance  of  such  review. 

• 

Pheab,  J. — I  concur  generally  in  what  has  been  said  by  the 
Chief  Justice.  It  has,  on  several  former  occasions,  fallen  to  me 
to  express  my  views  on  this  matter  of  review  under  the  Civil 
Procedure  Code  of  this  country,  and  those  views  are  reported 
in  more  than  one  of  the  cases  which  have  been  referred  to.  I 
do  not,  therefore,  think  it  necessary  to  add  anything  to  what 
has  already  been  stated  very  fully  by  the  Chief  Justice. 

It  seems  to  me  that  we  ought  to  answer  the  question  which 
has  been  referred  to  us  in  these  words: — The  orders  of  the 
Subordinate  Judge  granting  a  review  can  be  questioned  in 
special  appeal. 
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Before  Sir  'Richard  Conch,  Kt,  Chief  Jueiice,  Mr.  Juetice  Jackson^  Mr.  Jushee 
Phear,  Mr.  JueUee  Marhhy,  and  Mr.  Justice  AineUe. 

]g73         CUUNDER  COOMAR  MUNDUL  asd  ahothbb  (PLAninm)  v.  NUNN£B 
April  1.  KHANUM  ahd  othbbs  (Djuterdajits).* 


Ree  Judicaia^Decision  hy  Deputy  Collector^ Evidence  of  TUle^Act  X 
of  1859,  f.  23,  cL  6-^urisdiction  of  the  Revenue  CourU^Aet  VIII 
of  1859,  e.  2. 

A,  a  rjot,  brought  a  suit  in  the  Court  of  the  Deputy  Collector  against  ^, 
his  zemindar,  for  recoTery  of  possession  of  a  piece  of  land,  on  the  ground  that 
he  was  the  holder  of  a  maurasi  potta,  and  that  he  had  been  illegallj  ^ected 
by  B.    The  Deputy  Collector  held  that  the  maurasi  potta  was  genuine, 
and  that  B  had  illegally  ejected  A.    He  passed  a  decree  in  favor  of  A,  in 
execution  of    which  A  obtained  possession  of  the  land  in  dispute.    In  a 
.    suit  brought  by  J9,  against  the  heirs  of  il,  in  the  Civil  Court,  for  recovery  of 
;   possession  of  the  said  piece  of  land,  on  the  ground  that    the   maurasi  potta 
,  was  a  spurious  document,  and  that  no  maurasi  potta  had  been  granted  to  A, 
'       Held  (Jackson,  J.,  doubting)  that  the  decision  of  the  Deputy  Collector  was 
not  conclusive  between  the  parties. 

In  1866^  one  Backer  Ali  brought  a  suit  in  the  Court  of  the 
Deputy  Collector  of  the  24-Perguuna8,  against  the  present 
appellants,  Chunder  Coomar  Mundul  and  Jodoonath  Mundul, 
under  the  provisions  of  cl.  6,  s.  23,  Act  X  of  1859,  to  recover 
possession  of  a  certain  piece  of  land,  on  the  ground  that  he  had 
been  in  possession  thereof  under  a  maurasi  potta,  and  that  he 
had  been  ejected  therefrom  by  the  then  defendants  under  color 
of  a  decree  to  which  he  was  no  party.  The  defence  set  up  was 
that  there  was  no  relation  of  landlord  and  tenant  between 
Backer  Ali  and  the  then  defendants,  and  that  the  maurasi  potta 
set  up  by  Backer  Ali  was  a  spurious  document.  The  Deputy 
Collector  held  that  the  potta  was  genuine,  and  that  Bbcker  Ali 
had  been  illegally  ejected.     He,  accordingly,  passed  a  decree 

*  Special  Appeals,  Nos.  1035  and  1036  of  1870,  from  the  decrees  of  the  Judge  of  the 
24-PergQnQas,  dated  the  19th  March  1870,  reyersing  Uie  decrees  of  the  Additional  Hunaf 
of  that  diflUict,  dated  the  80th  April  1869. 
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in  favor  of  Backer  AH.  This  decree  was  confinned  by  the 
Judge  in  appeal.  A  special  appeal  was  preferred  to  the  High 
Court,  but  it  was  rejected  by  a  Division  Bench. 

The  present  suit  was  brotight  by  Chunder  Coomar  Mundul 
and  Jodoonath  Mundul  in  the  Court  of  the  Additional  Munsif 
of  the  24-Pergunnas9  against  Nunnee  Khanum  and  others,  the 
heirs  of  Backer  All,  for  the  recovery  of  possession  of  the  piece 
of  land  for  which  Backer  Ali  had  obtained  a  decree  from  the 
Court  of  the  Deputy  Collector,  on  the  ground  that  the  maurasi 
potta  set  up  by  Backer  Ali  was  spurious ;  that  no  maurasi 
potta  had  been  granted  by  the  plaintiffs;  and  that  whatever 
right  Backer  Ali  might  have  had  in  his  lifetime  to  hold  posses- 
sion of  the  land  in  dispute,  his  heirs  had  no  right  to  hold  it 
after  his  death.  The  plaint  stated  that  the  cause  of  action 
arose  when  the  special  appeal  in  the  former  suit  had  been 
rejected  by  the  High  Court.  The  defendants  set  up  {inter 
alia)  in  their  written  statement  that  the  suit  was  barred  by  s.  2, 
Act  VIII  of  1859,  as  the  maurasi  potta  had  been  found  by 
the  Deputy  Collector  to  be  a  genuine  document;  and  that  the 
potta  was  genuine. 

The  Subordinate  Judge,  citing  Gooroodoss  Roy  v.  Ramnarain 

Mitter  (1),   held  that  the  suit  was  not  barred  by  s.  2,  Act  VIII 

.  of  1859,  but  that  the  plaintiffs  were  not  entitled  to  recover 

possession,    as     the    maurasi  potta  was  a  genuine  document. 

He,  accordingly,  dismissed  the  plaintiffs'  suit. 

On  appeal,  the  Judge  held  that  the  suit  was  barred  by  s.  2, 
Act  VIII  of  1859  ;  that  Gooroodoss  Roy  v.  Ramnarain  Mitter  (I) 
was  not  applicable  to  the  present  suit;^that,  as  the  maurasi 
potta  had  been  held  to  be  genuine  by  a  Court  of  competent 
jurisdiction,  the  plaintiffs  were  barred  from  instituting  a  civil 
suit  to  contest  its  genuineness ;  that  the  decision  of  the  Deputy 
Collector  was  final  and  conclusive  between  the  parties,  and  as 
the  tenure  was  maurasi  and  hereditary,  the  plaintiffs  had 
no  right  to  eject  the  defendants.  He,  accordingly,  dismissed 
the  appeal. 

The  plaintiffs  appealed  to  the  High  Court. 

The  appeal  came  on  for  hearing  before  a  Division  Bench 

(1)  B.  L.  R.,  Sup.  Vol.,  628. 
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Chukdbr 
Coomar 
Mundul 

NUNNRR 

KHAKuac 


iU  nrrroiL  Liw  kdosts  rroi^  xl 


Umkmm  aaJ  Hitter,  Ji.,,  wW,  n  rniir|iwrf  of  a 

M-vi/ic     r^^trrtA    tJ»e  foiWiwlnig  qmet&m  far  tke  opoMB  of  s     F«I1 


Jf'  ••««      B^odi,  ri>. : — ^  Wbedier  the  weiio—  decia—  m  Id  tfe  polla  u 


or  a  iKfi  eoodimre  betweeo  ike  psTtiei  ?** 

Ia  referriog  tfae  qnettioo  the  following  jadgmeDtB  were  de&- 
rered  :— 

Jacksov,  J« — The  qaeeHon  nised  ia  tliis  special  a|q>eal  ia 
eerUinlj  doI  free  from  doubt  II  u  oae  oo  wliich  the  two 
Judge*  conntitating  the  present  Bench  are  not  entirelf  agreed  ; 
an^l^  un'Ier  mnj  circumstances,  I  should  think  it  more  adrisable 
to  at^tain  from  pronouncing  judgment  in  a  case  where  that  is  sou 

But  in  the  present  case,  the  state  of  the  authorities  is  one 
which  entitles  us  to  abstain  from  coming  to  a  final  decision^  and 
to  refer  the  question  for  the  decision  of  a  Full  Bench. 

In  a  case  decided  by  a  Division  Bench  of  this  Court,  in  which 
mjr  learned  colleague  was  one  of  the  Judges,  Aradhun  Dey  y. 
Golam  Ilosiein  (1),  it  has  been  determined,  without  much  argu- 
ment so  far  as  we  can  discover  from  the  judgment,  that  the 
'^  ju^lgment  of  the  Collector  in  the  matter  of  the  genuineness  of 
the  potta  is  the  judgment  of  a  Court  competent  to  determine 
that  question  in  order  to  the  determination  of  the  further 
question  of  rent  or  of  ejectment ;  but  as  it  is  not  the  judg- 
ment of  a  Court  of  concurrent  jurisdiction  with  the  Civil 
Courts,  it  cannot  be  pleaded  as  an  estoppel  in  the  Civil  Court 
in  an  action  for  the  ejectment  of  the  defendant  as  a  trespasser.** 

That  ruling  has  been  relied  on  as  an  authority  for  contending 
in  the  present  case,  that  the  plaintiffs,  whose  suit  was  to  eject  the 
defendant,  one  Backer  Ali,  claiming  to  hold  as  hereditary 
mohurraridarSf  are  not  precluded  by  a  previous  decision  of  the 
Collector's  Court  in  favor  of  the  same  Backer  Ali  in  a  suit 
brought  by  lum  against  the  zemindars  (who  are  identical  in  title 
with  the  present  plaintiffs)  under  ol.  6,  s.  23  of  Act  X  of  1859. 

In  pronouncing  the  judgment  which  I  have  just  cited.  Loch,  J., 
refers,  in  support  of  the  view  taken,  to  a  then  recent  judgment 

iu  the  case  of  Mussamut  Edun  v.  Mussamut  Bechun  (2),  in 

• 

(1)  8  W.  R.,  487.  (2)  8.  W.  R.,  175. 
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which  difference  of  opinion  having  occurred  between  tl^e  two 
Judges  of  a  Division  Bench  (CamJ)bell  and  Phear^  J  J.),  the 
matter  was  re-argaed  before  the  learned  Chief  Justice^  and 
Sir  Barnes  Peacock^  concurring  with  Phear^  J.y  h^Id  that  the 
Collector's  Court  and  Judge's  Court  were  not  ^Courts  of 
concurrent  jurisdiction,  and,  therefore,  that  the  decision  of  the 
Collector  is  not  conclusive  except  on  the  question  of  rent. 

The  matter  which  was  under  consideration  in  .that  case 
was  very  different  from  the  matter  in  the  present  case.  The 
question  there  was,  whether,  in  a  suit  for  rent,  the  defendant 
having  set  up  a  zur^i^peshgi  ticca  bond,  and  the  Cojlector^s 
Court  having  decided  in  favor  of  the  validity  of  that  bond, 
such  decision  was  afterwards  conclusive  and  binding  in  a  suit 
on  that  bond  In. a  Civil  Court. 

It  is  somewhat  remarkable  that>  in  a  case  occurriog  wme  time 
afterwards  before  a  Division  Bench  of  this  Court,  in  which 
Loch,  J.,  was  the  senior  Judge, — ^namely,  in  the  case  of 
Huro  Lall  Salia  v.  Sree  Tirthanund  Thakoor{\) — that  learned 
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(1)  Before    Mr.  Justice  Loch  and 
Justice  Sir  C,  P.  Hohhouse^  Bart, 

The  2nd  May  1870. 

HURO    LALL    SAHA    (PLAnrriFP)    r. 
SBEE     TIRTHANUND      THAKOOR 

AND  OTHRRS  (DeFBIIDAXTS).* 

Res  judicaia-^urisdiction  of  Revenue 

Courts. 

Baboo  Khetter  Mohun  Mooherjee 
for  the  appellant. 

Baboo  Tarruch  Nath  Sen  for  the 
respondents. 

'  -Thb  Court  delivered  the  following 
judgments : 

Loch,  J. — The  plaintiffin  this  case  is 
the  proprietor  of  a  resumed  malih  which 
lie  purchased  from  the  former  owners 
iu  127*4  (1867)  by  a  private  sale.    He 


took  possession  and  ^ected  the  defend- 
ants, who  brought  a  suit  under  the 
proTisions  of  s.  23,  Act  X  of  1859,  to 
recover  possession,  on  the^ound  that 
they  held  the  Isiud  under  a  potta  from 
the  plaintiff's  vendors,  and  that  the 
period  of  that  potta  had  pot  expired. 
The  Collector  found  that  thej  held 
the  land  under  a  potta  as  alleged  by 
them,  and  directed  that  they  should  be 
restored  to  possession. 

The  plaintiff  brings  the  present  suit 
to  recover  possession  of  the  land,  and 
to  set  aside  the  potta  propounded  by 
the  defendants.  The  first  Court  gave 
him^  a  decree.  But  the  lower  Appel- 
late Court  held  that  the  question 
between  the  parties  could  not  be  dis- 
posed of  by  the  Civil  Court,  that  it 
had  already  been  disposed  of  by  the 
Revenue  Court,  and  that  the  Civil  Cpurt 
could  not  interfere. 


*  Special  Apfieal,  No,  2840  o£  1869,  from  a  decree  of  the  Sabozdinate  Jadge  o£  PnniAahi 
dated  the  23rd  September  1869,  affirming  a  decree  of  the  Monsif  of  that  district,  dated 
the  29th  May  1869. 
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Judge  and  Hobhoase,  J.,  delivering  separate  judgments 
in  a  case  which  appears  to  me  extremely  similar  to  the  present 

The  pUintiff  comes  up  in  specud  possesnoiL    The  qnesdon  which  the 

appeal,  and  in  support  of  his  applica-  pUintiff  now  asks  ns  to  try   is   the 

tion  quotes  a  judgment  of  the  Full  very  same  question  as  was  tried  hj 

Bench    in   the  case    of    Gooroodoss  the  Collector.    There  is  no  denial  as 

Roy  y.   Ramnarain   Mitler  {a)\    but  to  plain tiff^s  proprietary  right  on  the 

we  think  that  that  judgment  is  not  part  of  the  defendants,  and  the  <miy 

applicable  to  the  present  case.     Jsl  obstacle  to  plaintiff's  obtaining  khas 

that  case  there  had  been  no  trial  in  possession  of  the  land  in  dispute  is 

the  Collector's  Court,  and  what  appears  the  lease  which  the  defendants  hare 

to  hare  been  decided  then  was  that,  propounded,     and    which    has    been 

if  a  tenant,  on  the  plea  of  baring  been  already  found  by  the  Collector  to  be  a 

illegally  ousted,  did  come  under  the  yalid  lease,  the  period  of  which  has 

proyisions  of  s.  23  to  recover  posses-  not  expired. 

sion,  such  an  action  would  be  looked  The  question  haying  already  been 
upon  as  a  possessory  action ;  but  where  determined  by  the  Cc^ector  who  had 
he  came  in  upon  his  title  and  sought  to  jurisdiction  to  try  it,  and  whose  Court 
recoyer  on  proof  of  his  title,  he  might  was  a  Court  of  concurrent  jurisdiction, 
bring  such  an  action  in  the  Ciyil  Court  I  think  that  it  is  not  now  again  open 
Another  case  decided  by  the  Full  for  trial  in  the  Ciyil  Court ;  and  there- 
Bench,  Jonardun  Acharjee  y.  Hara^  fore  the  judgment  of  the  lower 
dhun  Acharjee  ((),  has  been  shown  Appellate  Court  must  be  upheld,  and 
us  by  the  respondent^  and  that  ap-  the  special  appeal  dismissed  with  cos^ 
pears  to  meet  this  case.    There  it  was 

ruled  that,  if  a  tenant  came  into  the  Hobhousb,  J. — I  am  of  the  same 
•Collector's  Court,  under  s.  23,  seeking  opinion.  I  have  no  sort  of  doubt  but 
to  be  restored  to  possession  on  the  plea  that  the  question  before  us  is  in  reali^ 
of  illegal  ejectment,  then  the  question  a  res  judicata.  The  cause  of  acti<m 
as  to  the  determination  of  his  tenancy  was  mutatis  muUmdis  *the  same  ;  the 
would  have  to  be  enquired  into,  and  if  parties  were  the  same ;  the  subject- 
it  had  terminated,  he  would  not  be  matter  was  the  same;  and  in  my 
entitled  to  recover  possession.  Now  judgment  the  Revenue  Court  which 
that  was  the  question  in  the  present  passed  the  decision  of  the  2nd 
case,  which  was  decided  in  the  Collec-  September  1868  was  a  competent 
tor's  Court :  the  defendants  asked  in  Court  to  pass  the  decision  upon  ^e 
that  case  to  be  restored  to  possession,  said  subject-matter.  .  The  cause  of 
because  their  lease  had  not  expired,  action  was,  as  it  is  now,  so  far  as  the 
and  it  was  necessary  to  try  the  point  plaintiff  was  concerned  that  the 
whether  their  lease  had  or  had  not  defendant  set  up  a  potta  said  to  have 
expired  before  they  would  be  entitled  been  given  to  him  by  the  former 
to  recover.  The  Collector  tried  that  proprietors  of  the  estate,  the  term  of 
point,  found  that  their  lease  had  not  which  had  not  expired,  and  which,  if 
expired,  and  that  it  was  a  valid  lease,  it  was  a  true  potta,  admittedly 
and,  therefore,  put  them  back  into  barred    the  plaintiff  from  obtaining 


(a)  B.  L.  B.,  Sup.  Vol.,  628. 


(6)  Case  No.  689  of  1867  ;  29tli  April  1868. 


VOL.  XI.] 


HIGH  COURT. 


439 


case,  held:  Loch,  J.,  as  follows: — "  This  question  having 
already  been  determined  by  the  Collector,  who  had  jurisdic- 
tion to  try  it,  and  whose  Court  was  a  Court  of  concurrent 
jurisdiction,  I  think  that  it  is  not  now  again  open  for  trial  in 
the  Civil  Court,  and  therefore  the  judgment  of  the  lower 
Appellate  Court  must  be  upheld,  and  the  special  appeal  dismissed 
with  costs."  Hobhouse,  J.,  used  words  somewhat  to  the  same 
effect ;  his  words  are  these ; — "  The  Collector  could  not  deter- 
mine  that  the  ejectment  in  the  former  suit  was  illegal  until  he 
had  determined  that  the  potta  which  the  present  plaintiff 
now  denies,  was  a  true  potta.  He  had,  therefore,  obviously 
jurisdiction  to  determine  whether  that  potta  was  a  true  potta 
or  not.  Having  jurisdiction,  he  did  determine  that  the  potta 
was  a  good  one,  and  determined  it  as  between  the  parties  now 
before  us.  This  being  so,  the  Collector  did,  I  think,  deter- 
mine in  the  suit  of  1868,  and  had  jurisdiction   to  determine. 
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khas  possession  of  the  land.  The 
parties  were  admittedly  the  same. 
The  subject-matter  was,  upon  .the 
decision  of  the  Collector  which  has 
been  read  out  to  us,  exactly  the  same, 
the  plaintiff  in  that  suit,  who  is  the 
defendant  in  this  suit,  set  up  an  illegal 
ejectment  on  this  ground, — he  said  that 
the  ejectment  was  illegal,  because  he 
was  entitled  to  hold  over  imtil  the 
expiry  of  the  potta  given  by  the 
former  maliks.  The  defendant,  who 
is  now  the  plaintiff  in  this  case,  denied 
then,  as  he  denies  now,  that  the  potta 
was  a  true  potta,  and  admitted  then, 
as  he  admits  now,  that,  if  it  was  a  true 
potta,  the  present  defendants  were 
entitled  to  regain  possession,  because 
the  term  of  it  had  not  expired.  The 
point  before  the  Collector  was,  under 
the  Full  Bench  Ruling  in  the  case 
of  Jonardun  Acharfee  y.  Haradhun 
Achafjee  (a)  which  Loch,  J.,  has 
quoted,    the    point   of  illegal  eject- 


ment, and  in  order  to  determine  that 
point,  the  Collector  was  obliged  ta 
determine,  in  fact,  he  had  nothing 
else  to  determine  except  the  fact  as  to 
whether  or  not  the  then  plaintiffs,  who 
are  now  the  defendants,  had  received 
from  the  former  fnaZt^  the  potta 
then  as  now  in  question.  The  Collector 
could  not  determine  that  the  eject- 
ment  in  the  former  suit  was  illegal, 
until  he  had  determined  that  the 
potta  which  thb  present  plaintiff 
now  denies,  was  a  true  potta.  He  had, 
therefore,  obviously  jurisdiction  to 
determine  whether  that  potta  was  a 
true  potta  or  not.  Having  jurisdiction, 
he  did  determine  that  the  potta  was 
a  good  one,  and  determined  it  as 
between  the  parties  now  before  us. 
This  being  so,  the  Collector  did,  I 
think,  determine  in  the  suit  of  1868, 
and  had  jurisdiction  to  determine,  the 
very  point  now  in  question  before  us, 
and  so  the  mutter  is  res  judicata. 


(a)  CasQ  Ko.  689  of  1867 ;  29th  April  1868, 
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the  very  point  now  in  question  before  oft,  and  so  the  matter  is 
ret  Judicata/* 

In  delivering  judgment  in  that  case.  Loch,  J.,  referred  to  the 
judgment  of  the  Full  Bench  in  the  case  of  Gooroodoss  Roy  r, 
Ramnarain  Miiter  {I),  but  does  not  refer  to  the  case  frhich  he 
himself  had  preyiously  decided,  of  Aradhun  Dey  y.  Golam 
Hossein  (2). 

The  mode  in  which  the  decision  of  the  Full  Bench  (in  llie  case 
of  Gooroodoss  Roy  y»  Ramnarain  Mitter  {\)\  is  made  to  bear 
on  the  present  case  is  this,  that  in  that  case  the  Full  Bench 
expressed  the  opinion  that  **  the  words '  suits  to  reoov^ 
the  occupancy  or  possession  of  any  land,'  &c.,  in  cl.  6,  s.  23 
of  Act  X  of  1859,  refer  only  to  possessory  actions  against  the 
person  entitled  to  receive  the  rent,  and  not  to  suits  in  which  die 
plaintiff  sets  out  his  title  and  seeks  to  have  his  right  declared, 
and  possession  given  to  him  in  pursuance  of  that  title.'* 

It  seems  very  probable  that  the  words  in  cL  6,  s.  23,  had 

express  reference  to  the  two  pMvisoes  in  ss.  21  and  22  of 

{lie  same  Act.     But  I  confess  that,  as  at  present  advised,  I  do 

not  find  anything  in  the  terms  of  cl.  6,  s.   23,  which  make 

suits  brought   under  tiiat  clause  mere  possessory  suits, — that 

is   to  say,   I    do  not  see  anything  which    should    debar    the 

Collector's  Court  under  Act  X  from  enquiring  into  any  plea 

whicli  may  b^  set  up  by  the  defendant  in  answer  to  the  plaintiff^s 

i»bit, — tliat  is,  that  if  are' meant  by  possessory  suits  8U<^  suits 

as  are  analogous  to  suits  under  s.  15  of  the  Limitation  Act  of 

1859,  I  do  not  find  anything  in  the  words  of  the  Legislature 

to  bear  out  that  opinion,  and,  therefore,  I  think  the  Court  is  not 

authorized  in  limiting  the  meaning  of  the  words  in  a  Way  which 

the  Legislature  has  not  done. 

Consequently,  if  these  are  not  possessory  suits,  it  seems  to 
me  that  the  Collector's  Court,  in  dealing  with  suits  under 
cl.  6,  s.  23,  is  vested  with  full  jurisdiction  to  enquire 
into  the  matter;  and  if  it  was  necessary  for  the  plaintiff's 
purpose  in  such  suits,  as  between  lum  and  tbe  zemindar,  to  set 
up  a  mohurrari  potta  under  which  he  claimed  to  be  entitled  to 


(1)  B.  li.  B.,  Sap.  Vol^  6^8. 


{^)  8  W.  B^  48Z 
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ffosscfssion^  and  that  potta  were  proved  to  be  valid^  h6  i^t^idd 
not  only  be  entitled  to  possefssion,  but  to  possesilion  as  a 
mokurraridar.  It  seems  to  me^  therefore,  in  the  present  cftse^ 
as  betw'een  Backer  All  and  the  zemindar,  and  between  persbns 
cUiming  under  them  respectively,  that  the  Collector's  decision 
is  ti  binding  decision  which  the  zemindar  is  not  entitled  no^'  to 
dispute  or  re-open. 

Q^his  being  the  present  inclination  of  my  opinion/^and  the 
auifhorities  being  in  the  state  I  mention,  as  also  some  other 
authorities  which  may  be  cited  on  either  side,  I  think  it  prefer- 
able to  refer  the  case  to  the  decision  of  a  Full  Bench,  and  not 
to  pass  a  final  decision  here. 

MiTtEB;  J.  (after  stating  the  facts,  and  that  he  conburred  in 
the  ordeir  of  reference  to  the  Full  Bench,  continued): — In 
special  appeal  it  has  been  urged,  firstly,  that'  the  Judge  is  wrong 
in'  holding  that  a  ttiaurasi  tenure  wa^  created  by  the  potta  in 
question ;  and  2ndly,  that  he  is  also  wrong  in  holding  that  the 
plaintiffii  are  estopped  by'  the  decision  of  the  Bevenue  Court 
in  the  former  suit  from'  denying  the  genuineness  of  that  instru- 
ment. With  reference  to  the  first  point,  I  am  clearly  of  (Opinion 
that  the  learned  Judge  is  right  If  we  assume  the  potta  to 
be  a  genuine  instrument,  there  can  be  no  doubt  whatever  that 
it  is  a  771  a ura^f  potta  on  the  very  face  of  it;  and  I  do  not,  there- 
fore, think  it  necessary  to  enter  into  any  fu);^hei:'discU8sibn  on 
tliis  point  With  reference  to  the  second  point,  however,  f  am 
of  opinion  that  the  conclusion  arrived  at  by  the  learned  Judge 
is  not  correct. 

I  confess  that  I  feel  considerable  difficulty  in  dealing  with  the 
doctrine  of  r^^  judicata  in  this  case.  The  only  statutory 
provision  which  we  have  on  the  subject  is  that  contained  in 
the  second  section  of  our  Code  of  Civil  Procedure,  and  I'  am 
bound  to  say  that  the  decided  cases  are  not  altogether  in 
Harmony  with  one  another. 

It  seems  to  me,  however,  to  be  quite  clear  that  the  provisions 
of  IT.  2  cannot  be  applied  to  this  case.  In  order  t6  bring  a 
dase  within  the  operation  of  that  section,  three  things  must  be 
shown ;  namely,  first,  that  the  parties  to  the  two  suits  under 
Comparison  ard  the  samef ;  secondly,  that  the  cause  of  actibn  is 
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the  same;  and  thirdly,  that  that  cause  of  action  has  been 
already  heard  and  determined  by  a  Court  of  oompetent 
jurisdiction. 

It  must  indeed  be  conceded  for  the  purposes  of  the  present 
discussion^  that  the  parties  to  this  suit  and  those  to  the  suit 
brought  by  Backer  Ali  are  substantially  the  same,  inasmach 
as  the  defendants  are  the  undisputed  legal  representatives 
of  that  individuaL  But  the  causes  of  action  are  manifestly 
different  in  the  two  cases.  The  cause  of  action  in  the  former 
suit  was  the  illegal  ejectment  of  Backer  Ali  by  the  plaintiffis. 
But  the  cause  of  action  upon  which  the  present  suit  is  brought 
is  the  wrongful  withholding  of  possession  by  the  defendants 
who,  it  is  alleged  by  the  plaintiffs,  have  no  right  to  hold 
possession  after  Backer  All's  death,  inasmuch  as  Backer  Aii  had 
no  such  right  to  transmit  to  them. 

The   phrase   '^  cause  of  action,''  used  in    s.  2,  is  certainly 
not  susceptible  of  a  very   accurate  definition ;  but  I  think  we 
may  safely  take  it  to  mean  the  alleged  infraction  of  right  upon 
which  a  plaintiff  comes  to  a  Court  of  Justice  for  relief.     This 
is  the  sense  in  which  that  expression  has  been  used  in  the  other 
sections  of  the  Code,   as,  for    instance,  in  s.   7,    and  I  may 
add  that  it  has  been  also  used  in  that  sense  in  the  Statute  of 
Limitations.     This  interpretation,  however,  would,  to  a  certain 
extent,    restrict    the    operation    of    s.    2.      That    section,    it 
must  be  remembered,  forms  part  of  Chap.  I,  which  treats  of  the 
jurisdiction  of  the   Civil   Courts,  and  the  very  first  section  of 
that   chapter  says  that  the    Civil  Courts   are   bound  to   take 
cognizance   of  all   suits  not  barred  by  any  express   statutory 
enactment.    I  have  referred  to  this  circumstance  merely  for  the 
purpose  of    shqwing  that    a    plea    under  s.    2  is  a    plea    of 
jurisdiction,  and  unless  the  conditions  specified  in  that  section 
are  strictly  fulfilled,  the  Court  would  be  bound  to  take  cogni- 
zance of  the  suit,  whatever  decision  it  may  ultimately  pass  upon 
its  merits.     In  this  view,  even  a  change  in  the  position  of  the 
parties  in  the  two  suits  would  operate  as  a  bar  to  the  application 
of  8.    2.      Suppose,  for    instance,    that    the    plaintiff  in  the 
second  suit  was  defendant  in   the  first :    although  the  subject- 
matter    is  the  same  in  both  the  suits,  the   causes  of    action 
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would  be  necessarily  different.  The  wrongful  act  complained 
of  by  the  plaintiff  in  the  former  suit  cannot  be  considered  as 
the  cause  of  action  of  the  plaintiff  in  the  second  suit^  and 
B.  2  would  be  necessarily  inapplicable.  If  the  second 
suit  is  based  upon  a  state  of  facts  which  has  come  into  existence 
since  the  decision  of  the  firsts  that  state  of  facts^  if  otherwise 
-sufficient,  might  constitute  a  fresh  cause  of  action.  If,  on  the 
other  hand,  no  such  new  state  of  facts  has  happened,  the  proper 
,  answer  to  the  second  suit  would  be,  not  that  it  is  brought  upon 
a  cause  of  action  already  heard  and  determined  by  a  Court  of 
competent  jurisdiction,  and  therefore  barred  by  s.  2,  but 
that  there  is  no  cause  of  action  to  support  it.  Thus,  for 
instance,  if  the  second  suit  is  brought  upon  the  alleged  cause 
of  action  that  the  plaintiff  has  been  ejected  in  execution  of  a 
decree  duly  passed  against  him  by  a  competent  Court  in  a 
previous  suit  brought  against  him  by  the  defendant,  the  legiti- 
mate answer  would  be  that  the  rights  of  the  parties  to  the 
property  in  dispute  have  been  already  set  at  rest  by  a  decision 
which  has  become  final  in  all  its  legal  consequences,  and  as  the 
ejectment  of  a  party  in  execution  o(  a  decree  duly  passed 
against  him  is  not  valid  cause  of  action,  the  suit  must  fail,  not 
upon  the  ground  that  its  cognizance  is  barre4  by  s*  2, 
but  upon  the  ground  that  it  has  no  legal  foundation,  as  every 
suit  must  be  based  upon  a  proper  cause  of  action.  Suppose,  for 
instance,  that  Backer  Ali  himself  had  been  alive,  and  suppose, 
also,  that  a  suit  had  been  brought  against  him  on  the  expiration 
of  the  year  ia  which  he  was  restored  to  possession  by  the 
Deputy  Collector,  upon  the  ground  that  he  had  no  right  to  hold 
those  lands  permanently.  Whether  the  plaintiffs  could  have 
succeeded  in  such  a  suit  or  not  is  a  different  question.  But  it 
is  perfectly  clear,  that  •  the  cause  of  action  would  have  been 
different  from  that  determined  in  the  former  suit  by  the  Deputy 
Collector ;  and  the  Court  would  have  been  bound  to  determine 
it  upon  its  merits,  in  spite  of  the  provisions  of  s.  2.  The 
preceding  observations  are,  I  believe,  sufficient  to  show  that 
s.  2  has  no  bearing  upon  this  case.  But  there  is  another 
mode  in  which  the  decision  of  a  competent  Court  in  a  previous 
suit  is  used  against  the  parties  to  that  suit  on  a  subsequent 


1878 


Chundbr 

COOMAR 

MUNDUL 

V. 

NONNEB 

Ehanuh. 


444 


BENGAL  LAW  BBPORTS. 


[VOK 


M78 


COOMAR 

MVUDVh 

9, 

Huvvwi 
KiiAJiuir. 


between  them, — I  mean  in  the  ehape  of  an  estoppeL 
The  late  learned  Chief  Justice  of  this  Conrt  seems  to  have  thrown 
considerable  donbts  upon  the  propriety    of   introducing    the 
deotrine  of  estoppels  in  this  country  in  the  judgment  delivered 
by  him  in  the  ease  of  Mussamut  Edun  r.  Muuamut  Btehun  (1). 
That  doctrine,  it  was  observed,  is  one  peculiar  to  the  law  of 
England.    It  is  intimately  connected  with  the  English  law  of 
pleadings  which  has  no  existence  in  our    Courts,  and  as    its 
tendency  is  to  shut  out  the  truth,  it  may  well  be  doubted 
whether  those  Courts,  which  are  by  their  very    constitution 
Courts  of  equity  and  good  conscience,  would  be  justified  in 
adopting  a  doctrine  which  has  such  a  tendency.     But  if  we  are 
at  all  to  adopt  this  doctrine  upon  the  ground  of  public  policy 
or  otherwise,  we  must   adopt  it  with  all  the   linutations  and 
restriotions  which  the  wisdom  of  its  feamers  has  engrafted  upon  ft 

One  of  the  leading  authorities  on  the  subject  of  (^toppels  is  to' 
be  found  in  the  celebrated  case  of  The  Duchess  qf  Kingston  (2). 
The  chief  propositbns  of  law  laid  down  by  the  .][^med  Judges 
who  were  consulted  in  that  case,  are : — 

'^  First, — That  the  judgment  of  a  Court  of  concurrent 
jurisdiotion  directly  upon  the  point  is,  as  a  plea,  a  bar,  or  as 
e>vidence,  conclusive,  between  the  parties  upon  the  same  matter^ 
directly  in  question  in  another  Court ; 

Secondly. — That  the  judgment  of  a  Court  of  exclusive 
jurisdiction,  directly  upon  the  point,  is,  in  like  maanerj  conclusive 
upon  the  same  matter,  between  the  same  parties,  coming  incideutly 
in  question  in  another  Court,  for  a  different  purpose ; 

Thirdly, — That  neither  the  judgment  of  a  concurrent  or 
exclusive  jurisdiction  is  evidence  of  any  matter  which  comes 
collaterally  in  queationy  though  within  their  jurisdiotion,  nor  of 
any  matter  incidently  cognizable,  nor  of  any  matter  to  be 
inferred  by  argument  from  the  judgment." 

The  first  two  propositions  raise  a  distinction  between  Courts 
of  concurrent  and  Courts  of  exclusive  jurisdiction,  which, it  is  of 
the  highest  importance  to  bear  in  mind.  This  distinction  is  the 
•basis  of  the  decision  delivered  by  the  late  learned  Chief  Justice 


(1)  8  W.  B.,  175. 


(2)  2  Smithes  L.  C,  6th  edit.,  679. 
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in  the  case  referred  to  by  ine,  and  I  will,  therefore,  confiue        1873 
myself  to  the  discussion  of  the  question  as  to  how  far  the  case      q"^^^^"'^ 

now  before  us  is  ajBTected  by  it.  Mundul 

p. 

The  learned  Judge  in  the  Court  below  says/*  that  as  thaRe venue  Numnkk 
Court  would  have  jurisdiction  in  this  case  to  eject  the  defendants, 
the  previous  decision  of  the  Revenue  Court  is  final  and  conclu* 
sive  in  this  Court."  But  the  learned  Judge  is  evidently  wrong 
iu  assuming  that  *Mhe  Revenue  Court  would  have  jurisdiction 
in  this  case  to  eject  the  defendants."  That  Court  had  jurisdic- 
tlon,  and  it  must  be  admitted  exclusive  jurisdiction,  over  ''all 
suits  to  recover  the  occupancy  or  possession  of  any  land,  farm,  or 
tenure^  from  which  a  ryot,  faiTuer,  or  tenant,  has  been  illegally 
ejected  by  the  person  entitled  to  receive  rent  for  the  same." 
But  it  had  no  jurisdiction  whatever  over  a  suit  like  the  present, 
which  is  brought  for  the  ejectment  of  parties  who,  if  the 
plaintiff's  case  is  a  true  one^  cannot  be  regarded  in  any  other 
light  than  that  of  trespassers.  A  suit  by  a  landlord  to  eject  a 
tenant,  or  to  cancel  a  lease,  was  cognizable  by  the  Revenue 
Court  under  cl.  5,  s.  23,  Act  X  of  1859,  provided  that 
it  was  brought  upon  the  ground  of  non-payment  of  rent,  or  of 
breach  of  the  conditions  of  the  lease ;  but  there  is  no  provision 
in  that  Act  for  a  suit  of  this  description.  It  is  clear,  therefore, 
that,  so  far  as  this  suit  is  concerned,  the  Court  of  the  Deputy 
Collector  cannot  be  regarded  either  as  a  Court  of  concurrent, 
or  of  exclusive  jurisdiction;  and  hence' it  follows  that  the' 
decision  of  that  Court  in  the  suit  brought  by  Backer  Ali  cannot 
be  treated  as  an  estoppel  in  the  present  litigation.  Suppose,  for 
instance,  that  the  D.eputy  Collector  had  found  the  potta  to  be  a 
genuine  instrument  in  a  paltry  suit  for  arrears  of  rent, — could 
it  have  been  possibly  contended  that  that  decision  would  have 
operated  as  an  estoppel  in  a  suit  brought  by  the  plaintiffs  for 
the  land  itself,  which  would  be  undoubtedly  a  suit  within  the 
exclusive  jurisdiction  of  the  Civil  Court.  "  It  is  clear, 
therefore,"  observed  the  late  learned  Chief  Justice  in  the  case 
already  cited,  "  that  to  render  a  judgment  in  such  cases  con* 
elusive,  the  Cpurts  must  be  Courts  of  concurrent  jurisdiction.  The 
validity  of  an  instrument  involving  a  title  to  lands  worth  lacs 
of  rupees  might  have  to  be  tried  for  some  purpose  in  the  Court 
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of  Deputy  Collector^  with  an  appeal  to  the  Collector,  or  before 
a  Small  Cause  Court  from  which  there  is  no  appeal.  If  the 
view  taken  by  Campbell,  J.,  is  correct,  this  decision  would 
be  conclusive  upon  every  other  Court  in  which  the  Talidity 
of  the  same  deed  might  come  in  question  for  an  entirely  different 
purpose,  and  in  a  claim  for  a  very  large  amount.  It  appears  to 
me,  therefore,  that  the  rule  which  is  laid  down,  namely,  that  to 
render  a  judgment  of  one  Court,  between  the  same  parties,  upon 
the  same  point,  conclusive  in  another  Court,  the  two  Courts 
must  be  Courts  of  concurrent  jurisdiction.  Concurrency  of 
jurisdiction  is  a  necessary  part  of  the  rule  which  creates  an 
estoppel  in  such  a  case*" 

But  the  third  and  last  proposition  seems  to  be  equally  fatal 
to  the  application  of  the  doctrine  of  estoppels  in  this  case.     Ijet 
us  consider  for  a  moment  what  was   the  question    which   the 
Deputy  Collector  had  directly  before  him  in  the  suit  brought  by 
Backer  Ali.     That  question  was,    I  apprehend,   nothing    more 
than  this,  namely,  whether  Backer  Ali  had  been  illegally  ejected 
from  his  tenure  by  the  present  plaintiff.     This  view  is  fully 
supported    by    the    Full    Bench    decision    of   this    Court    in 
the  case  of  Gooroodoss  Roy  v.  Ramnarain  Mitter  (1).     In  that 
case  it  was  expressly  laid  down  that  cl.  6,  s.  23,  Act  X  of  1859, 
refers  only    to    possessory  actions   on  the   ground   of  illegal 
ejectment;  and   that   the    Civil    Courts    are,    therefore,   fully 
competent  to  take  cognizance  of  suits  brought  by  tenants  for 
the  recovery  of  their  tenures  on  proof  of   title,  notwithstand- 
ing the   concluding   words   of   s.    23,  Act  X  of   1859,    which 
gave   exclusive  jurisdiction  to   the  Bevenue    Courts  over  all 
suits  described  in  that  clause.     The  learned  Judge   says    that 
this  case  has  no  bearing  upon  the  point  now  in  dispute.     But 
the  principle   upon   which   it   was   decided   is   of  the    utmost 
importance,    inasmuch   as   it   shows  clearly  that  a  suit   under 
cK    6,   s.    23,    Act   X   of   1859,   being    essentially    a  suit   of 
a  possessory    character,  the  only   question   which  can  directly 
arise  before  the  Bevenue  Courts  in  those  suits,  is  the  question 
of  illegal  ejectment.     It   is  true  that  the  Collector  has  to  try 


(1)  B.  L.  U.,  Sup.  Vol.,  628. 
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whether  there  is  '  a  subsisting  relation  of  landlord  and  tenant 
between  the  parties  to  such  a  suit  before  he  can  assume  juris- 
diction over  it;  but  that  is  a  matter  purely  incidental  to  the 
main  question, — namely^  that  of  illegal  ejectment 

It  has  been  said  that  the  Full  Bench  decision^  just  now 
cited,  has  been  virtually  overruled,  or  at  least  modified,  by  a 
subsequent  Full  Bench  case  (!)>  in  which  it  has  been  held  that, 
before  a  plaintiff  can  succeed  under  the  provisions  of  cl.  6, 
8.  23,  Act  X  of  1859,  he  is  bound  to  show  that  there 
is  a  subsisting  relation  of  landlord  and  tenant  between  him 
and  the  defendant.  But,  on  closer  examination,  it  will  be 
found  that  there  is  no  real  conflict  between  the  two  cases. 
Cl.  6  referred  expressly  to  suits  brought  by  tenants  for 
the  recovery  of  lands  from  which  they  had  been  illegally 
ejected  by  their  landlords,  and  the  Collector  must,  therefore, 
find  that  the  case  before  him  is  really  the  case  of  a  tenant 
before  he  can  assume  any  jurisdiction  over  it.  This  circum- 
stance, however,  cannot  affect  the  validity  of  the  position,  that  the 
question  of  illegal  ejectment  is  the  only  question  which  is  directly 
cognizable  in  such  a  suit.  The  Deputy  Collector  had  full 
and  ample  jurisdiction  to  try  whether  there  was  a  subsisting 
relation  of  landlord  and  tenant  between  the  present  plaintiffs 
and  Backer  Ali ;  and  yet  it  must  be  conceded  that  the  deter- 
mination of  that  question  was  merely  incidental  to  the  purposes 
of  a  suit  which  was  essentially  a  suit  of  a  possessory  character 
as  held  by  the  first  Full  Bench  decision.  When  the  Legis- 
lature gives  jurisdiction  to  a  particular  tribunal  to  try  a  parti- 
cular class  of  suits,  it  would  necessarily  be  competent  to  thai 
tribunal  to  try  all  questions  whether  of  law  or  of  fact,  upon 
which  the  right  determination  of  those  suits  may  depend.  But 
it  would  not,  therefore,  follow,  as  a  matter  of  course,  that  the 
decision  of  every,  question  determined  by  such  a  Court  in  the 
course  of  such  a  suit,  is  to  be  considered  as  the  decision  of  a 
question  directly  raised  within  the  proposition  under  consider- 
ation. 
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Thas,  for  instance,  in  a  suit  for  mesne  profits  instituted  in  tlie 
Small  Cause  Court,  it  might  be   sometimes  necessarj  for  that 
Court  to  enter  into  the  most  complicated  questions  of  law  and 
fact  affecting  the  title  to  the  land  for  which  those  mesne. profits 
are  claimed.     But  it  would  be  obviously  erroneous  to  contend 
that  the  decision  of  any  of  those  questions  by  the  Small  Cause 
Court  can  be  set  up  as  a  bar,  or  as  conclusive  evidence,  in  a 
subsequent  litigation  between  the  parties  for  the  land  itself,  or 
that  that  decision  is  to  be  considered  as  a  direct  decision  upon 
the  question  of  title.     Suppose,  sga'm,  that  the  Bevenue  Court 
has  decided  in  a  suit  for  arrears  of  rent,  valued  at  a  few  rupees, 
that  the  defendant  has  bound  himself  by   a  kabuliat  to  pay  a 
certain  amount  of  reul  to  the   plaintiff  for  a  certain  number  of 
years,  and  suppose  also  that  the  kabuliat    is  false,  the  defend- 
ant himself  being   the     proprietor    of   the     land     to  which    it 
purports  to  relate.     Would  the  decision  of  the  Revenue  Court  on 
the  question  of  tenancy  be  considered  such   a  direct  decision 
upon  the  point  of  title  as  to  operate  as  an  estoppel  in  a  subse* 
quent  suit  brought  by  the  defendant  for  the  declaration  of  his 
right,  which  would  be  admittedly   a  suit  within  the   exclusive 
jurisdiction  of  the  Civil  Court?     It  would  certainly  be  beyond 
the  power  of  the   Civil  Court 'to  give  him  any   relief  in   the 
matter  of  the   arrears  already  adjudged    against   him  by   the 
Bevenue  Court,  for  the  Revenue  Court  had   exclusive  juris- 
diction over  that  matter.     But  there  would  be  nothing  in  the 
decision  of  the  Revenue  Court  upon  the  question  of  tenancy 
to  prevent  the  Civil  Court  from  making  a  binding  declaration 
that  there  was  no  relation  of  landlord   and  tenant  between  the 
parties,   and   thereby  to   save   the    supposed  tenant  from  any 
further  molestation  by  his  opponent. 

It  is  further  worthy  of  remark  that  however  necessary  it 
might  have  been  for  the  Deputy  Collector,  under  the  Full 
Bench  decision  just  now  cited,  to  determine  the  question  of 
tenancy  before  he  could  give  to  Backer  Ali  the  relief  prayed 
for  by  him,  uo  question  relating  to  the  precise  nature  aud 
duration  of  Backer  All's  holding  could  have  been  or  was 
<lirectly  raised  before  the  Deputy  Collector  for  trial.  Backer 
Ali  might   have  alleged  and  failed  to    prove   that   he   was  a 
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maurasidary  and  yet  the  Deputy  Collector  would  have  been 
bound  under  the  first  Full  Bench  decision  to  restore  him  to 
possession,  if  he  had  shown  that  there  was  a  subsisting  relation 
of  landlord  and  tenant  between  him  and  the  present  plaintiffs, 
and  that  the  latter  had  ejected  him  contrary  to  law,  say,  for 
instance,  by  violating  the  provisions  of  s.  78  of  Act  X  of  1859, 
or  by  turning  him  out  neck  and  crop  in  the  middle  of  the  year 
without  any  previous  notice,  or  any  other  legal  proceeding 
whatever.  Can  it  be  contended  that  the  present  plaintiffs 
could  not  have  sued  him  in  the  next  year  in  the  Civil  Court 
upon  the  ground  that  there  was  no  longer  any  relation  of  land* 
lord  and  tenant  between  them  and  him  ? 

It  has  been  said  that  the  Deputy  Collector's  decision  ought 
to  be  considered  as  final,  at  least  with  reference  to  the 
genuineness  of  the  potta  in  question.  But  this  argument  is 
manifestly  untenable.  The  potta  is  a  mere  matter  of  evidence,  and 
it  is  beyond  all  question  that  a  mere  matter  of  evidence  cannot 
be  put  in  issue.  A  disputed  state  of  facts  might  legitimately 
form  the  subject  of  an  issue.  But  it  would  be  just  as  improper 
to  put  in  issue  the  documents  which  the  parties  have  filed 
in  support  of  their  respective  allegations,  as  it  would  be  to  put 
in  issue  the  veracity  of  the  witnesses  who  are  summoned  to 
depose  to  those  allegations.  The  evidence  of  a  witness  as  to 
the  existence  of  a  particular  state  of  facts  is  just  as  much  a 
matter  of  evidence  as  a  corresponding  document ;  and  I  do 
not,  therefore,  think  that  we  ought  to  make  any  distinction 
between  them  in  framing  the  issue.  The  issue  of  tenancy 
was,  no  doubt,  raised  in  the  suit  brought  by  Backer  Ali, 
and  the  maurasi  potta  might  have  been  put  in  by  him  for  the 
purpose  of  proving  the  affirmative  of  that  issue.  But  the 
opinion  of  the  Deputy  Collector  on  the  genuineness  of 
the  potta  can  no  more  be  treated  as  the  decision  of  an  issue 
directly  raised  upon  the  point,  than  the  opinion  of  that  officer 
upon  the  veracity  of  the  witnesses  examined  by  Backer  Ali. 

The  foregoing  remarks  clearly  show  that  the  matter  now  in 
dispute  between  the  parties  was  neither  directly,  nor  completely, 
raised  before  the  Deputy  Collector  in  the  former  suit,  and  the 
case  would  therefore  fall  within  the  exception  specified  in  the 
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third  proposition  above  referred  to.  This  view  seems  to  be  fbllj 
8upiK>rted  by  the  remarks  made  by  Mr.  Taylor  in  as.  1520  and 
1521  of  his  work  on  Evidence.  I  do  not  wish  to  quote  diese 
sections  in  extenso^  but  I  will  simply  refer  to  one  of  the  cases 
mentioned  by  that  learned  author  by  way  of  illustration : — ^In 
an  action  for  debt  on  a  bond,  the  defendant  had  pleaded  that 
tliere  was  an  usurious  agreement  between  the  plamtiff  and 
himself,  and  that  the  bond  was  given  in  pursuance  thereof;  and 
issue  having  been  joined  on  a  traverse  of  this«statement,  the 
defendant  had  a  verdict ;  '^  the  Court  held  that,  in  a  subsequent 
action  on  a  collateral  security  for  the  same  debt,  the  plaintiff 
was  not  estopped  by  the  former  judgment  from  disproving  the 
usurious  agreement,  inasmuch  as  the  existence  of  such  agreement 
had  not  been  directly  in  issue  in  the  action  on  the  bond." 

For  the  above  reasons  I  am  of  opinion  that  the  decision  of  the 
lower  Appellate  Court  ought  to  be  reversed,  and  that  tbia  case 
should  be  remanded  to  that  Court  for  the  determination  of  the 
question,  namely,  whether  the  defendants  are  entitled  to  hold  the 
lands  in  dispute  as  mokurruridars  under  the  plaintiffs,  subject 
however  to  the  result  of  the  reference  to  the  Full  Bench  made 
by  my  learned  colleague,  in  which  proposal  I  concur. 


Mr.  Woodrofft  (Mr.  Rochfort  and  Baboo  Gopeenath  Mocker- 
jee  with  him)  for  the  appellants. 

Mr.  Twidale  for  the  respondents. 

Mr.  Woodroffe^  for  the  appellants,  contended  that  the  suit  was 
maintainable.  The  decision  of  the  Deputy  Collector  upon  the 
question  of  the  genuineness  of  the  potta  was  not  conclusive — 
Mussamut  Edun  v.  Mussamut  Bechun  (1).  The  Revenue 
Courts  have  no  power  to  try  questions  of  title,  except  those 
arising  from  the  relation  of  landlord  and  tenant — Prosonoeoomar 
Paul  Chowdry  v.  Koylas  Chunder  Paul  Chowdry  (2).  The 
cause  of  action  in  the  present  suit  is  not  the  same  as  was  the 
cause  of  action  in  the  suit  heard  by  the  Deputy  Collector.     The 


(1)  8  W.  R.,  175. 


(2)  Case  No.  236  of  1866;  23rd  September  1867. 


VOL.  XL] 


HIGH  COURT. 


451 


cause  of  action  in  the  suit  before  the  Revenue  Court  was  the 
illegal  ejectment  of  the  ryot  by  the  zemiudar.  The  cause  of 
action  in  the  present  suit  is  that  the  defendants  are  trespassers 
and  are  withholding  possession  from  the  plaintiffs.  The  cause 
of  action  is  not  the  same^  and  therefore  s.  2,  Act  YIII  of  1859^ 
does  not  bar  the  suit — Baboo  Mohan  Lai  Bhaya  Gyal  v.  Lachman 
Lai  (1).  Under  cl.  6,  s.  23,  Act  X  of  1859,  the  Revenue  Courts 
have  jurisdiction  only  to  try  possessory  actions  on  the  ground  of 
illegal  ejectment,  and  not  suits  where  the  plaiutiif  sets  out  a  title 
and  seeks  possession  on  proof  of  that  title — Gooroodoss  Roy  v. 
Ramnarain  Mitter  (2).  The  present  suit  is  brought  on  a  cause 
of  action  different  from  the  cause  of  action  which  was  the  subject 
of  the  suit  in  the  Revenue  Court ;  therefore,  the  decision  of  the 
Deputy  Collector  does  not  conclude  the  parties.  The  learned 
Counsel  also  cited  Hunter  v.  Stewart  {y)j  Jackson  \.  Spittall  {4)y 
and  Cherry  v.  Thompson  (5). 
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Mr.  Tividale,  for  the  respondents,  contended  that  the  decision 
of  the  Deputy  Collector  was  conclusive.  The  case  of  Mussamut 
Edun  V.  Mussamut  Bechun  (6)  is  not  applicable  to  the  present 
suit.  Under  cl.  6,  s.  27,  Act  X  of  1859,  the  Collector  had 
jurisdiction  to  try  whether  the  ryot  was  the  holder  of  a  maurasi 
tenure  or  not.  The  present  suit  is  not  a  suit  for  arrears  of  rent. 
The  ryot  came  into  Court  on  the  allegation  that  he  was  the 
holder  of  maurasi  tenure,  and  claimed  possession  on  that  title. 
The  zemindar  denied  the  maurasi  title.  The  legitin^ate  issue 
was,  "Was  the  maurasi  potta  genuine?"  The  issue  was  raised, 
and  the  title  of  the  ryot  was  determined  by  a  Court  of  com- 
petent jurisdiction — Madur  Khan  v.  Wooma  Moyee  Dabea  (7). 
It  cannot  again  be  the  subject  of  a  civil  suit —  Ooma  Churn  Dutt  v. 
Bechtoith  (8).  The  case  of  Gooroodoss  Roy  v.  Ramnarain 
Mitter  (2)  is   explained  in  Jonardun  Acharjee  v.   Haradhun 


(1)  5  B.  L.  R.,  663. 

(2)  B.  L.  R.,  Sup.  Vol.,  628. 

(3)  31  L.  J.,  Oh.,  346 ;  S.  C,  4  De 
G.  F.  &  J.,  168. 

(4)  6  L.  R.,  C.  P.,  542. 


(5)  7  L.  R.,  Q.  B.,  573. 

(6)  8  W.  R.,  175. 

(7)  Marsh.,  389. 

(8)  5  W.  R.,  Act  X  Rul.,  3. 
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Couch,  C^.  ^Aix«lie,  J.,  concarring)   rafter  stmdi^  tiie 
fact«  cofitione^;. — The  ca.^^  illu-rrates  the  defects  of  the  present 
•y^tem  of  ft{.^cial  apf^eal.     There  is  a  Terr  strong  probabilltj, 
to  saj  the  leant,  that,  if  the  Ju'l^e  had  determined  the  qoe^tioo 
wheiiier  tlie  [K/tta  is  genuine,  he  would  hare  found  it  to  be  so; 
and  that,  if  this  Court  had  power  to  decide  the  question  of  fact, 
it  would  find  so;  but  the  special  appeal  is  brought  for  an  error 
in  law  in  holding  that  the  preTious  decision  is  conclusiTe.     The 
Division  Court  has  been  unable  to  come  to  a  decision  upon  this 
question,  and  the  Full  Bench  has  to  decide  it     Under  a  better 
procedure,  the  case  would  be  decided  on  its  merits,  and  this 
question  would  most  probably  be  an  immaterial  one.     It  must, 
however,  now  be  answered. 

The  rule  applicable  io  it  is  laid  down  in  The  Duchess  of 
KingstorCs  case  (4) : — first,  that  the  judgment  of  a  Court  of  con- 
current jurisdiction,  directly  upon  the  point  is,  as  a  plea,  a  bar,  or 
as  evidence,  conclusive,  between  the  same  parties  upon  the  same 
matter,  directly  in  question  in  another  Court ;  secondly,  that  the 
judgment  of  a  Court  of  exclusive  jurisdiction,  directly  upon  the 
point,  is,  in  like  manner,  conclusive  upon  the  same  matter,  between 


(1)  Cane    No.    687  of   1867;    29th    (3)  ilnte,  p.  437,  note. 
April  1H68.  (4)  2  Smithes  L.  Q^  6(h  edit.,  679. 

(•J)   1  U.  L.  K.,  A.  C,  30.  (5)  7  B.  L,  R.,  673. 
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the*8ame  parties,  coming  incidently  in  question  in  another  Court,  "  i873 
for  a  different  purpose.  Mitter,  J.,  in  his  j udgment,  after  calling 
this  an  estoppel,  says : — "  The  late  learned  Chief  Justice  of 
this  Court  seems  to  have  thrown  considerable  doubts  upon  the 
propriety  of  introducing  the  doctrine  of  estoppel  in  this  country, 
in  the  judgment  delivered  by  him  in  the  case  of  Mnssamut  Edun  v. 
Mussamut  Bechun  (1).  That  doctrine,  it  was  observed,  is 
one  peculiar  to  the  law  of  England.  It  is  intimately  con- 
nected with  the  English  law  of  pleadings  which  has  no 
existence  in  our  Courts,  and  as  its  tendency  is  to  shut  out  the 
truth,  it  may  well  be  doubted  whether  those  Courts,  which 
are  by  their  very  constitution  Courts  of  equity  and  good 
conscience,  would  be  justified  in  adopting  a  doctrine  which  has 
such  a  tendency,"  These  remarks  oblige  me  to  quote 
from  the  judgment  of  the  Judicial  Committee  in  Khugowlee 
Sing  V.  Hossein  Bux  Khan  (2).  After  quoting  the  well- 
known  passage  from  The  Duchess  of  KingstorCs  case  (3)  their 
Lordships  say: — ^^  There  is  nothing  technical  or  peculiar  to  the 
law  of  England  in  the  rule  as  so  stated.  It  was  recognised 
by  the  Civil  law,  and  it  is  perfectly  consistent  with  the  second 
section  of  the  Code  of  Procedure  under  which  the  case  was 
tried,  which  says :  {readsY^  I  have  carefully  read  the  report 
of  the  case  of  Mussamut  Edun  v.  Mussamut  Bechun  (1), 
and  I  have  not  found  it  anywhere  stated  that  the  doctrine 
**  is  one  peculiar  to  the  law-  of  England."  Upon  the  remark 
that  it  is  intimately  connected  with  the  English  law  of  plead- 
ings (meaning,  I  presume,  common-law  pleadings),  and  that 
it  may  well  be  doubted  whether  our  Courts  would  be  justified 
in  adopting  it,  I  will  only  observe  that  the  English  Courts 
of  equity  have  adopted  it,  as  may  be  seen  in  Barrs  v^  Jach^ 
«tfw  (4).  Vice-Chancellor  Knight  Bruce,  in  his  judgment  in 
that  case,  quotes  various  passages  from  the  Civil  law,  showing 
the  reason  of  the  rule.  That  the  judgment  of  a  Court  of 
competent  jurisdiction  upon  a  question  directly  raised    before 


(1)  8  W.  R.,  175. 

<2)  7  B.  L.  R.,  673,  at  p.  678. 

<4)  2  Smith's  L.  C,  6tli  edit.,  679. 


(4)  1    Phil.,   582;     S.   C.   in   Oowt 
below,  I  Y.  &  C,  Ch.  R.,  585. 
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it  flhidl  be  accepted  between  the  parties  to  the  suit  as  tme,  aecms 
to  me  to  be  a  rale  which  ahoold  be  adopted  in  oar  CoartflL     S.  23 
of  Act  X  of  1859  gave  juriadiction  to  the  Collectors  in  certain 
luitf,  and  amongst  them,  by  cL  6,  in  all  soits  to  recoTer  the 
occopancy  or  possession  of  any  land,  farm,  or  tenure,  &t>m  iriiidi 
a  ryot,  farmer,  or  tenant,  has  been  illegally  ejected  by  the  persoa 
entitled   to  receive  rent  for  the   same.     Mr.  Woodroff^   who 
appeared   for  the   appellants,  relied  upon    the  deciaion     of  a 
Full    Bench   in  the  case    of  Gooroodoss    Roy    ▼.    RammaraiM 
Mitter  (1^,  and  also  argued  that  **  illegally  ejected"  meana  ejected 
otherwise  than  by  due  form  of  law.     In  the  Full  Bench  case, 
the  Chief  Justice,  delivering  judgment,  said : — <'  We  think  that 
the  words  *  suits  to  recover  the  occupancy  or  possession  of  any 
land,'  &c.,  in  d.  6,  s.  23  of  Act  X  of  1859,  refer  (mly  to  possessory 
actions  against  the  person  entitled  to  receive  the  rent,  and  not  to 
suits  iu  which  the  plaintiff  sets  out  his  title,  and  seeks  to  have 
his  right  declared  and  possession  given  him  in  pursuance  of 
that  title.'*    Backer  Ali's  suit  was  to  recover  possession,  and  he 
alleged  that    he  had    been  dispossessed    by  the   plainti£b   by 
proceediugs   taken  in  execution   of  a  decree   against  another 
person,  which  would  be  clearly  illegal.     I  have  no  doubt  that  it 
was  a  suit  within  cl.  6  of  s.  23 ;  and  as  the  plaintiff  alleged 
that  be  held  under  a  maurasi  lease,  it  was  necessary  for  the 
Deputy  Collector  to  determine  whether  the  lease  was  geuuine.     I 
must  here  observe  that  concurrent  jurisdiction  in  my    opinion 
refers  to  the  matter  decided  upon,  and  it  is  not  necessary,  as 
Mitter,  J.,  seems  to  think,  that  the  Court   whose  judgment  is 
to  be  conclusive  should  have  been,  able  to  entertain  the  suit  in 
which  it  is  to  be  used.     If  it  were  so,  a  person  who  had  sued 
another  iu  the  Small  Cause  Court  of  Calcutta  for  a  debt,  and 
obtained  a  judgment,  could  not  use  it  io  a  suit  iu  the  High  Court 
against  the  same  persou  as  proof  that  the  latter  was  indebted  to 
him,  if  the  suit  in  the  High  Court  was  of  such  a  nature  as  not 
to  be  cognizable  by  the  Small  Cause  Court. 

It  appears  to  me  that  the  question  referred  to  us  must  be 
determiued  by  considering    what  the  point    upon   which   the 
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judgment  in  the  suit  before  the  Deputy  Collector  was  given  was.  i873 
The  suit  was  to  recover  possession  of  land  from  which  a  tenant 
had  been  illegally  ejected.  The  Deputy  Collector  had  to 
determine  two  questions : — Was  the  plaintiff  a  tenant  of  the  land  ? 
Had  he  been  illegally  ejected  by  the  person  entitled  to  receive 
rent  for  it  ?  To  determine  the  first  of  these  it  was  necessary  for 
him  to  find  whether  the  alleged  lease  was  genuine :  but  the  real 
judgment  in  the  suit  was  that  the  plaintiff  was  a  tenant^  the 
potta  being  the  proof  of  it.  The,  Deputy  Collector  had  no 
jurisdiction  to  give  effect  to  the  potta  as  a  permanent  title;  he 
could  only  use  it  as  showing  that,  at  that  time,  the  plaintiff  had  a 
right  to  the  possession  of  the  land.  It  was  laid  down  by  Lord 
EUenborough  in  Outram  v.  Morewood  (I)  that  a  judgment  is 
final  only  for  its  own  proper  purpose  and  object,  and  no  other. 
The  suit  now  before  the  Court  is  against  the  heirs  of  Backer  AH, 
whose  case  is  that  he  had  a  maurasi  potta  \  but  the  Deputy  Col- 
lector had  not  power  in  the  suit  before  him  to  adjudge  that  the 
tenancy  was  hereditary,  and  if  his  judgment  is  to  be  taken  as 
being  directly  on  that  point,  his  is  not  a  Court  of  concurrent 
jurisdiction.  His  finding  upon  the  potta,  except  so  far  as  it 
established  the  right  of  Backer  Ali  to  the  possession  of  the 
land  when  he  was  ejected,  must  be  considered  a  finding  upon  a 
collateral  matter. 

In  my  opinion,  therefore,  the  question  referred  ought  to  be 
answered  in  the  negative. 

Jackson,  J. — I  desire  only  to  say  that  I  do  not  dissent  from 
the  conclusion  arrived  at  in  the  judgment  which  has  just  been 
delivered.  The  inclination  of  my  own  mind  has  been,  as  the 
observations  which  I  made  in  referring  the  case  would  show,  in 
the  other  direction,  and  I  confess  that  I  have  not  yet  felt  suflS- 
ciently  confirmed  in  the  opinion  which  is  now  that  of  the  majority 
of  the  Court  to  state  it  in  language  of  express  assent. 

Phear,  J. — This  case  is  so  nearly  parallel  with  the  case  of 
MussamutEdun  v.  Mussamut  Bechun  (2),  that  the  reasons  which 
I  then  gave  for  my  judgment  would,  by  the  substitution  of  the 

(1)  3  East.,  857.  (2)  8  W.  R.,  175. 
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word  "  potta  *'  for  **  bond/'  serve  to  explain  almoBt  precisely  die 
view  wliick  I  take  on  the  present  occasion. 

The  cause  of  action  ui)on  which  the  present  plainiiffii  eue  is 
that  the  defendants  are  wrongrfuUy  in  possession  of  the  plaintifl^' 
land^  and  are  wrongfully  withholding  it  from  them.  The  answer 
of  the  defendants  is  that  they  are  holding  the  land  under  a 
potta  which  is  maura»i  iu  its  terms,  and  was  granted  to  them  by 
the  plaiutiifs.  Thereupon  the  plaintiffs  wholly  deny  the  genuine* 
ness  of  the  alleged  potta,  and  require  that  an  issue  on  this  point 
be  raised  ^nd  tried  between  them  and  the  defeudauts.  The 
defendants  maintain  that  this  cannot  be  done,  because  an  issue 
as  to  the  genuineness  of  this  very  document  was  raised  between 
tliem  and  the  present  plaintiffs  in  a  former  suit,  which  was 
brought  in  a  Court  competent  to  decide  the  issue,  and  that  it  was 
then  determined  against  the  present  plaintiffs.  It  is  admitted 
by  the  plaintiffs  that  this  was  so,  and  the  question  before  us  is 
whether  or  not  in  view  of  the  former  determination  of  the  ifisue, 
the  same  issue  can  now  be  raised  and  tried  a  second  time  betireea 
the  same  parties. 

It  appears  that  the  former  suit,  which  is  referred  to,  was  a  suit 
in  the  Collector's  Court,  wherein  the  relative  situation  of  the 
parties  was  reversed;  the  ancestor  of  the  present  defendants, 
namely.  Backer  AH,  sued  the  present  plaintiff^,  the  Munduls, 
alleging  that  he  was  entitled  to  possession  of  the  land  (which  is 
now  the  subject  of  suit)  as  their  tenant  under  the  potta  now  in 
question, and  that  they  had  illegally  ejected  him;  on  this  ground 
he  sought  the  aid  of  the  Collector  to  restore  him  to  possession. 
The  Munduls  denied  the  genuineness  of  the  potta :  the  ques- 
tion thus  raised,  whether  or  not  the  potta  was  genuine,  was 
decided  against  them,  and  the  Collector  gave  Backer  AU  posses* 
sion. 

Now  it  must  be  observed  at  the  outset  that  the  Collector's 
Court  was  a  Court  of  limited  jurisdiction,  and  that  it  had  no 
power  to  determine  between  the  parties  a  question  of  right  to  the 
land  larger  than  the  bare  right  to  possession.  It  so  happened 
that  the  plaintiff's  right  to  possession,  as  he  alleged  it,  was  clothed 
li^ith  maurasi  incidents,  but  the  Collector's  Court  had  no  authority 
to  determine  whether  such  incidents  existed  or  not ;  and  indeed 
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it  is  for  this  very  reason  that  the  Munduls  are  undoubtedly 
entitled^  notwithstanding  the  Collector's  decision  against  them  in 
tlie  former  suit,  to  come  into  the  Civil  Court  to  have  the  question 
as  to  the  maurasi  Aght  tried  in   the  present  suit.     If  they  are 
here  to  be  successfully  met  with  the  objection  that  the  Collector 
has  already  finally  determined  the  question  of  the   validity  of 
the  potta,  then,  it  is  obvious,  the  result  is  that   the   Collector 
has  indirectly,  if  not  directly,  determined  a  question  between 
the  parties  which  was  beyond  his  powers,  and  has  in    effect' 
ousted  the  Court,  of  superior  jurisdiction ;  for  the  latter  will  have 
nothing  left    to  it,    but    to,  in  effect,  register  the  Collector's 
decision.     This  clearly  cannot  be  right.     And  the  explanation 
is  to  my  mind  furnished  by  the  discussion  of  the   matter,  which 
I  offered  in  Miissamut  Edun  v.  Mussamut  Bechun  (1).     I  will  not 
now  go  over  the  same  ground  again.     I  will  simply  confine  myself 
to  saying  very  shortly  that  I  think  the  decision  of  the  Collector 
upon  the  issue  which  is  now  before  the  Court,  although  he  was 
unquestionably  competent  to  try  that  issue  for  the  purposes  of  the 
suit  before  him,   did  not    effect  a  res  adjudicata  between  the 
parties  for  all  other  purposes,  and  this  for  both  the  reasons  given 
by  Sir  W.  D.  Grey  in  The  Duchess  of  KingstorCs  case  (2) ;  first, 
the  Collector  had  not  concurrent  jurisdiction  with  the  Civil  Court 
to  the  full  extent  of  the  matter  involved  in  that  issue  ;  second,  the 
issue  as  to  the  execution  and  authenticity  of  the  potta  was  a 
question  of  evidence  collateral  to  the  mattes  which  the  Collector 
had  to  determine. 

I  will  add  that,  while  it  is  no  doubt  most  important  in  this 
country,  as  in  every  other,  to  give  as  much  finality  as  possible 
to  judicial  determination  of  matters  of  dispute  between  parties, 
it  is  specially  necessary,  in  view  of  the  inefficiency  very  generally 
displayed  by  our  Indian  Courts  in  the  investigation  and  ascer- 
tainment of  facts,  thaC  we  should  be  watchful  not  to  shut  out 
a  litigant,  without  good  reason,  from  an  opportunity  of  showing 
the  truth  of  his  case. 

I  think  the  question  put  to  us  should  be  answered  in  the 
negative. 
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(2)  2  Smith's  L.  C,  6th  edit.,  679. 
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Markbt^  J. — In  this  case  I  also  would  answer  the  question 
put  in  the  negative ;  but  I  base   my  opinion  entirely  upon  the 
peculiar  character  of  the  Court  in  which  the  former  suit  was 
tried.     It  was  a  Court  the  jurisdiction  of  which  is  defined  by 
8.  23  of  Act  X  of  1859.     In  some  of  the   suits   enumerated 
in  that  section,  it  is  obvious  tliat  questions  of  title  must  some- 
times arise;  and  it  also  appears  from  s.  103  that  the   Legis- 
lature contemplated  that  these  questions  would  arise,  and  made 
special  provisions  in   case   they   should   arise,   that   an  appeal 
should  lie  to  the  ordinary  Civil  Court.     It  might,  therefore,  have 
been  thought  that  the  Legislature  considered  that  questions  of 
title  could  be  finally  adjudicated  upon  by  suits  instituted  in  these 
Courts.     But  the  Privy  Council    have  held,  in    the  case  of 
Khugawlee  Singv.  Hosnein  Bux  Khan  (1),  that  the  decbion  of 
a  Collector  in  such  a  Court  upon  a  question  of  title  iu  a  snit 
brought  under  cl.  2   of  s.  23  of  Act  X  of  1859  is  not  a  decision 
of  a  Court  competent  to  adjudicate  on  a  question  of  title.    It  is 
true  that  this  is  only  one  of  the  reasons  given  for  not  treating 
the  Collectoi'*s  decision  as  conclusive  in  that  case.    It  is  true  also 
that  the  suit  which  the  Collector   had   tried  in   that  case  was 
for  rent  under   s.  2,  whereas  this   was  to   recover   possession 
under  cl.  6.     But  the  expression  of  opinion  as  to  the  competency 
of  the  Collector  is  clear  and  distinct,  and  is  in  accordance  with 
the  opinions  of  high  authority  which  have  been  expressed  iu  this 
Court,  as  is  shown-  in  the  judgment  of  Mitter,  J.     Nor  is  it 
possible  to'say  that  the  Court  which  is  incompetent  to  adjudicate 
upon  questions  of  title  in  a  suit  for  rent,  is  competent  to  do  so 
in  a  suit  for  possession.     The  ground  of  incompetency  of  these 
Courts,  as  pointed  out  by  the  Privy  Council,  is  the  special  and 
summary  character  of  their  jurisdiction. 

Upon  these  grounds,    I    answer    the    question   put   in  the 
negative. 

(1)  7  B.  L.  R.,  673. 
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Before  Sir  Richard  Couch,  Kt,  Chief  Justice^  and  Mr,  Justice  Phear. 

BOLYE  CHUND  DUTT  (Defendant)  v.  KHETTERPAUL  ^873 

B YSACK  (Plaintiff).  '  '^^  20!  ^  ^ 

Hindu  Widow,  Estate  of  as  Heiress  of  her  Son — Suit  for  Partition — Consent^ 
decree — Family  Arrangement — Estate  given  to  be  held  in  Severalty  absO' 
lutely— Bengali  Bill  of  Sale. 

M,  a  member  of  a  joint  Hindu  family,  died,  leaving  three  sons,  K,  O,  and 
Dy  and  a  widow,  R,  who  was  mother  of  O  and  D»  Q  having  died,  11,  ' 
claiming  as  mother  and  heiress  of  O,  joined  with  Z>,  in  bringing  a  suit  for 
partition  against  K  and  the  other  members  of  the  joint  familjr.  The  decree 
in  the  suit,  which  was  made  by  consent  of  all  parties,  declared  R  and  D 
entitled  to  two  equal  twelfth  parts  of  the  joint  estate,  and  K  to  one-twelflh 
share,  and  referred  it  to  certain  persons  as  arbitrators,  and  not  as  commis- 
sioners only,  to  make  the  award.  The  arbitrators  allotted  certain  land  to  R 
and  D  as  their  two-twelfths  of  the  joint  immoveable  property,  "  to  be  held  by 
them  in  severalty  absolutely  ;**  to  K  they  allotted  other  land  as  his  one-twelfth 
share ;  and  in  pursuance  of  an  arrangement  come  to  between  K and  jRand 
D,  they  directed  K  to  sell  and  convey  his  one-twelfth  share  to  R  and  D, 
on  receiving  from  them  the  sum  at  which  it  was  valued.  R  and  D  paid  the 
money,  and  K  conveyed  his  share  to  them  by  a  Bengali  bill  of  sale,  in  which, 
after  stating  that  he  conveyed  it  in  accordance  with  the  award,  he  added:— 
"  Becoming  from  this  day  invested  with  my  rights,  you  have  become  proprietors 
of  the  right  of  gift  and  sale.  I  have  no  further  connexion  with  the  said  land. 
Paying  the  taxes,  revenue,  &c.,  to  Government,  and  causing  mutation  of  names, 
you  will  continue,  with  your  sons  and  grandsons  in  succession,  to  enjoy  posses- 
sion in  perfect  peace.*' 

In  a  suit  brought  by  K,  against  the  executor  of  R,  to  recover  a  moiety  of 
the  property  awarded  to  her  and  D,  and  of  the  property  conveyed  to  them  by 
the  bill  of  sale,  upon  an  allegation  that  R  took  this  property  only  as  mother 
and  heiress  of  Cr,  and  that,  npon  her  death,  it  devolved  upon  him  as  CTs 
next  of  kin— 

Held  (reversing  the  decision  of  Macpherson,  J.),  that  R  took  an  absolute 
estate,  and  not  merely  a  life-interest,  both  in  the  property  awarded  to  her  and 
in  the  property  conveyed  by  the  bill  of  sale. 

Appeal  from  a  judgment  and  decree  of  Macpherson^  J.,  dated 
the  20th  May  1973,  declaring  the  plaintiff  entitled  to  certain 
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J873 property  which  he  claimed  under  the  following  circumstances:— 

BoLYK  CiiuND  Ramsoonder  B jsack,  a  Iliuduy  died  in  1832,  possessed  of  con- 
V-  eiderable  property,  and  leaving  him  surviving  three  sons  aud  a 

Bysack.      grandson,  who  jointly  took  and  continued  in   possession  of  his 
estate.     The  eldest  son,  Mohanuud,  died  in   1860  intestate^   aud 
leaving  three  sons  aud  a  widow  Kammoney  Dossee,  who  was 
mother  of  the  two  younger  sons,  GoureeloU  and  Debendronatlu 
Khettcrpaul,  the  eldest  son,  and  the  plaintiff  in  this  suit,    was 
the   child   of  another   wife   who    had  pre-deceased    Mohaiiund. 
GoureeloU  died   immediately  after   his   father,  unmarried   and 
intestate;  and  Debendronath  died  in  1870,  intestate  and  without 
issue,  but  leaving  a  widow.     In   1866,  Debendronath  Bysack, 
in  his  own  right,  aud  Rammoney  Dossee,  as  mother  and  heiress 
of  her  deceased  son  GoureeloU,  instituted  a  suit  against  Khetter- 
paul  and  the  other  representatives  of  Ramsoonder  Bysack,  for 
a  partition  of  the  joint  estate,  and  for  an  account,  as  against 
Khetterpaul  (amongst  others),  of  the  rents  and  profits  thereof. 
In  July  1867  a  decree  was  made  in  that  suit  with  the  consent 
of  all  parties,  which,  after  reciting  that  the  parties  had  waived 
an  account  from  the  death  of  Ramsoonder  to  that  of  Mohan und, 
declared  the    plaintiffs   entitled  to  two  equal  twelfth  parts  or 
shares  of  the  joint  estate,  Khetterpaul,  the  plaintiff  in<  this  suit, 
to   one   equal   twelfth   part  or  share,  and  the  other  parties  to 
certain  specified  shares ;  and  it  was  referred  to*Muddun  Mohun 
Chatterjee  on  behalf  of   Khetterpaul  Bysack,   Ram    Chunder 
Bonnerjee  on  behalf  of  the  other  defendants,  and  Bycauntnath 
Bysack  on  behalf  of  the  plaintiffs,  as  arbitrators,  and  not  as  com- 
missioners merely,  to  make  the  partition,  and  to  take  an  account 
from  the   death  of   Mohanund.     The  arbitrators  on  the   15th 
July  1868  made  their  award,  wherein,  after  reciting  the  decree, 
they  said:^ 

''And  whereas  the  said  parties  to  this  suit  mutually  ngreed  to 
waive  the  taking  of  all  accounts  of  the  rents  and  profits  of  the 
joint  estate  since  the  death  of  Mohanund  Bysack,  nnd  ngreed 
that  the  sum  of  Rs.  125  should  be  paid  to  the  plaintiffs  in  f^iU 
of  all  claims  by  them  iu  respect  of  (he  said  rents  and  profits  ia 
manner  hereaiufter  mentioned.  Now,  therefore,  we  the  snid  Mucldan 
Moliuu  Chntterjee,  Bam  Ciiunder  Boanerjee,  and  B}  cauutuath  Bysack 
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do  hereby,  with  the  consent  of  all  parties,  plaintiffs  and  defendants  to        1878 
the  suit,  award  and  direct  that  the  sum  of  Rs.  125  be  forthwith  paid  ^^]*y^^^"** 
by  the  defendants  to  the  plaintiffs  Sreemutty  Rammoney  Dossee  and  v, 

Debendronath  Bysack  in  full  of  all  claims  by  them  in  respect  of  the      Bysack. 
rents  and  profits  of  the  said  joint  estate  in  manner  following,  that  is 
to  say,  that  the  defendant  Chunder  Seeker  Bysack  do  pay  to  the 
plaintiffs    Rs.    37-8  ;    that    the    defendant    Ehetterpaul    Bysack    do 
pay  to  the  plaintiffs  the    sum    of  Rs,    12-8  ;    tha(  the    defendant 
Sibchunder  Bysack  do    pay  to  the  plaintifib  the  sum  of  Rs  37-8  ; 
and  that  the  defendants  Bacharam  and  Bhoobun  Chunder  Bysack  do 
pay  to  the  plaintiffs  the  sum  of  Rs.  37-8.     We  further,  with  the  like 
consent,  award  and  allot  to  the  plaintiffs   the  three  parcels  of  the  joint 
immoveable  estate  which  are  fully  described  in  the  Schedule  A  annexed 
to  this  our  award,  which  said  premises  are  valued'at  Rs.  14,300,  as  their 
two  equal  twelfth  parts  or  shares  in  the  said  joint  immoveable  estates 
to  be  held  by  them  in  severalty  absolutely  ;  and  we  further,  with  the 
like  consent,  direct  the  said  plaintiffs  forthwith  to  pay  to  the  defendant^ 
Sibchunder  Bysack  the  sum  of  Rs.  200,  the  difference  of  the  valua- 
tion of  the  share  allotted  to  the  said  plaintiffs  over  and  above   the 
share  of  the  said  Sibchunder  Bysack,  which  sum  we  direct  to  be  paid 
by  the  plaintiffs  to  the  defendant  Sibchunder  Bysack.    And  it  having 
been  agreed  that  the  plaintiffs  should  purchase  from  the  defendant 
Khetterpaul  Bysack  his  one  equal  twelfth  part  or  share  of  and  in  the 
said  joint  immoveable  estate  so  allotted  to  him  and  comprised  in  the 
Schedule  E,  for  the  sum  of  Rs.  7,033-5-4,  we  order  and  direct  that  the 
plaintiffs  do  forthwith  pay  to  the  defendant  Ehetterpaul  Bysack  th^  sum 
of  Rs.  2,000  in  part  payment  of  their  purchase-money  for  the  premises 
so  agreed  to  be  purchased,  and  do  pay  the  balance  Rs.   5,033-5-4, 
being  the  remainder  of  such  purchase-money,  within  one  month  from 
the  time  when   the   Court  shall  have  passed  judgment  according  to 
this  our  award,  and  that,  upon  such  payment  of  the  whole  sum  of  the 
Rs.  7,033-5-4  having  been  made,  the  said    Ehetterpaul  Bysack,   as 
agreed,  do  immediately  thereupon  execute  and  deliver  to  the  plaintiffs 
a  legal  conveyance  of  his  share  in  the  said  joint  immoveable  property 
so  allotted  to  him  the  said  Ehetterpaul  Bysack  and  comprised  in  the 
Schedule  E.'* 

The  final  decree  was  in  accordance  with  the  award.  Barn- 
money  and  Debendronath  paid  the  money;  and,  on  the  19th 
September  1868,  Ehetterpaul  conveyed  the  land  allotted  to  him, 
and  which  was  situated  at  Churuckdangab^  to  Bammoney  and 
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1878       Debendronath    by    »    Bengali  bill    of   sflle,    in  which^    after 
BoTLs  Chuvo  stating  that  he  conveyed  it  in  accordance  with  the  award,  he 
•  ».  added:*- 

KHrrrBRPAUL 

Btaaok.  "Becoming    from    this    day    inveated   with  my  rights,  you  have 

become  the  proprietors  of  the  rigitt  of  gift  and  sale.    I  have  no  farther 

conoexion   with  the  said  land.    Pay  log  the  taxes,   revenue,    ^bc^  to 

Goyeroment,  and  causing  mutation  of  names,  you  will  continae,  with 

your  sons  and  grandsons  in  succession,   to  enjoy  possession  in   perfect 

peace.    If  at  any  time  I»  or  any  of  my  heirs,  set  up  any  claim  of  lien 

against  yon  or  any  of  your  heirs,  the  same  shall  be  null  and  inadmissible. " 

Bammoney  died  in  December  ISTl,  leaving  three  daughters, 
and  having  previously  made  a  will,  in  which  she  purported  to 
deal  with  her  property  aa  absolute  owner.  She  appointed  the 
defendant  Bolye  Chund  Dutt^  who  was  the  father  of  her  aon- 
in-law,  and  another  person,  executors  of  her  will,  but  probate 
was  taken  out- by  the  defendant  alone. 

The  preaent  suit  was  brought  by  Klietterpaul  Bysack,  against 
Bolye  Chund  Dutt,  as  executor  of  Rommoney,  to  recover  posses- 
sion of  a  moiety  of  the  property  allotted  to  Rammoney  and 
Debendronath,  and  also  of  the  land  at  Churuckdangah.  With 
respect  to  the  latter  he  alleged  in  his  plaint  that  Rammoney 
and  Debendronath  had  purchased  it  with  the  proceeds  of  the 
moveable,  and  part  of  the  immoveable,  property  of  the  joint 
estate  which  had  been  allotted  them  in  the  partition  suit ;  and 
that  the  defendant,  as  executor  of  Rammouey's  will,  had  taken 
and  retained  possession  of  her  estate.  He  submitted  that  Ram- 
money took  the  property  only  as  mother  and  heiress  of  Gouree- 
loll,  and  that,  upon  her  death,  it  descended  to  him  as  Gouree- 
loll's  next  of  kin  ;  and  he  prayed  for  a  declaratipn  of  his  title  as 
such  next  of  kin,  for  possession,  for  an  account  of  the  estate 
from  Rammoney's  death,  and  for  an  injunction  restraining  the 
defendant  from  furtlier  dealing  with  the  property. 

The  defendant,  in  his  written  statement,  alleged  as  to  the 
property  awarded  to  Rammoney  and  Debendronath,  that  by 
the  consent  of  all  parties  concerned,  it  had  been  allotted  to  them 
to  be  held  by  them  in  severalty  absolutely  ;  that,  as  to  the  land 
at  Churuckdangah,  he  did  not  know  out  of  what  funds  it  had 
been  purchased,  but  he  submitted  that,  by  the  operation  of  the 
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bill  of  sale,  Bammoney  obtained  an  absolute,  and  not  merely  a       1878 
life-interest,  in  a  moiety  thereof.  "  Botlb  chuad 

Evidence  was  given  on  both  sides  as  to  the  source  whence  the  «»•  « 
purchase-money  for  the  Chunickdangah  land  had  been  obtained,  Bybaok. 
the  plaintiff  trying  to  show  that  it  was  bought  with  funds  which 
were  derived  from  the  joint  estate,  while  the  defendant  sought 
to  prove  that  Bammoney's  share  of  the  purchase-money  was 
paid  from  her  separate  property.  Bycauntnath  Bonnerjee,  the 
sole  surviving  arbitrator,  who  was  called  on  the  defendant's 
behalf,  stated  that  the  parties  to  the  award  intended  Bammoney 
to  take  absolutely,  and  not  for  the  ^estate  of  a  Hindu  widow  only, 
and  that  the  arrangement  for  the  sale  of  the  Churuckdangah 
lands  originated  in  Khetterpaul's  objection  to  take  tliat  portion 
of  the  property. 

M  AOPHBBSON,  J. — I  think  the  plaintiff  is  entitled  to  what  he 
prays  for,  both  in  respect  of  the  lands  specifically  allotted  to  Bam- 
money Dossee  and  Debendronath  Bysack,  and  in  respect  of  the 
land.  No.  8,  Churuckdangah  Street,  allotted  to  the  plaintiff,  and 
conveyed  by  him  to  Bammoney  and  Debendronath.  The 
defence  set  up  is  based  entirely  on  an  inaccuracy  in  the  frame  of 
the  decree  in  the  partition  suit  in  which  Bammoney  and  Deben* 
dronath  were  the  plaintiffs.  In  that  suit  Bammoney,  as  mother 
and  heiress  of  her  son  GoureeloU,  joined  as  plaintiff  with  her 
surviving  son,  Debendronath,  and  prayed  for  a  partition  of  the 
estate  of  Bamsbonder  Bysack,  deceased,  and  for  allotment  to 
them  of  a  one-sizth  share  therein.  As  against  the  other  members 
of  the  family  of  Bamsoonder  Byefack,  Bammoney  had  no  loeuB 
standi  before  the  Court  at  all,  except  as  mother  and  heiress  of 
GoureeloU.  The  decree  for  partition  was  drawn  up  by  consent, 
and  simply  declares  that "  the  plaintiffs  are  entitled  to  two  equal 
twelfth  parts  or  shares  "  of  the  joint  estate  ;  that  Khetterpaul 
Bysack  (the  plaintiff  in  this  suit)  is  entitled  to  one  equal  twelfth 
part  or  share ;  and  that  the  other  defendants  are  entitled  to 
certain  other  shares ;  and  it  directs  a  partition  to  be  made  between 
the  parties  in  the  shares  aforesaid.  Then,  by  the  decree  it  was 
referred  to  certain  persons,  not  only  as  commissioners  of  parti- 
tion, but  as  arbitrators,  to  take  an  aoconnt  wA  make  the  partition. 
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^g7>  The  award  eyentoally  made  by  the  commissioiiers  and 
^''?o^^"^  was  made  upon  the  consent  of  all  parties,  who  had  come  to  an 
H>^'  arrangement  among  themselves.  The  award  gave  and  allotted 
Btsagk.  to  the  plaintiffs,  Rammoney  Dossee  and  Debendronath,  certun 
properties,  valued  at  Bs.  14>300,  '^  as  their  two  equal  twelfUi 
parts  or  shares  in  the  said  joint  immoveable  estate,  to  be  held  by 
them  in  severalty  absolutely;"  and  to  Khetterpaul  Bysack  (who 
was  entitled  to  a  share  equal  to  that  of  GoureeloU  or  Debendro- 
nath,  who  were  his  half-brothers)  land  at  Churuckdangah,  valued 
at  Bs.  7,000,  was  allotted  as  his  one-twelfth  share.  The  final 
decree  of  this  Court  was  made  according  to  the  award.  As 
regards  the  parcels  allotted  to  Bammoney  and  Debendronath,  it  is 
now  said  that  the  interest  taken  by  her  in  them  was  taken  as 
her  own  property  absolutely,  and -not  merely  as  mother  and 
representative  of  her  son  Goureeloll.  There  is  no  foundation 
whatever  for  any  such  contention  except  that  the  award  says, 
that  their  shares  are  '^  to  be  held  by  them  in  severalty  absolutely." 
The  arbitrators  were  Bengalis,  but  drew  up  their  award  in  Eng- 
lish. The  words  used  may  possibly  in  themselves  be  ambiguous, 
and  may  possibly,  if  read  alone,  bear  the  construction  the  defend- 
ant would  put  upon  them.  But  it  is  quite  clear  to  me,  con- 
sidering what  Bammoney  Dossee's  position  was,  and  what  was 
the  scope  and  object  of  the  suit,  that  in  using  the  expression 
<'  to  be  held  by  them  in  severalty  absolutely,"  the  arbitrators 
meant  to  say  no  more  than  that  the  parcels  so  allotted  were  to  be 
held  jointly  by  Bammoney  and  Debendronath  according  to  their 
several  interests  in  them,  but  in  severalty  as  against  the  other 
members  of  the  hitherto  joint  family.  I  construe  the  award 
exactly  in  the  same  way  as  if  it  had  expressly  stated  that  the 
share  taken  by  Bammoney  was  to  be  held  by  her  solely  as 
representing  Goureeloll,  and  that  the  share  taken  by  Debendror 
nath  was  taken  by  him  in  his  own  right. 

The  award  further  went  on  to  direct,  as  carrying  out  an 
arrangement  come  to  between  the  parties,  that  Khetterpaul,  on 
receiving  Bs.  7,000  from  Bammoney  and  Debendronath,  should 
sell  and  convey  to  them  the  laud  at  Churuckdangah  allotted  to 
him.  That  direction  was  carried  out  Bammoney  and  Debendro- 
nath paid  the  money,  and  on  the  19th  of  September  1868,  the 
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plaintiff  executed  a  Bengali  bill  of  sale,  in  which  he  said  that        1878 
he  conveyed  the  land  in  accordance  with  the  award,  and  added : —  ^™^^"^ 
{reads  portion  of  bill  of  sale  set  out,  ante,  p.  462).     It  is  contended  ^  -^jit 
that  the  words  used  in  this  bill  of  sale  show  that  the  property  was      Btsack. 
conveyed  to  Bammoney  in  her  own  right,  and  not  as  representing 
G-oureelolI,  and  that  they  debar  Khetterpaul  from  claiming  a 
moiety    of  the    property   as   the    share    of  GoureeloU,  whose 
representative    Khetterpaul  now  is,  Bammoney   having  died. 
But  there  is  nothing  special  in  the  form  of  this  bill  of  sale, 
which  is  merely  the  form  ordinarily  used  when  the  intention  is  to 
make  a  sale  out-and-out  of  what  I  may  call  the  fee-simple.     The 
only  matter  in  contemplation  when  thi3  hobalq  was  executed  was 
to  convey  this  land  jointly  to  Bammon^y,  as  heiress  of  Goureeloll,- 
and  to  Debendronath,  to  be  held  by  them  in  the  same  way  as 
the  land  awarded  to  them  by  the  arbitrators.     It  never  was 
intended  to  settle   any    question  as  to  the    descent  of  the 
property   after  the   death  of  Bammoney.      An    attempt  has 
been  made  to  prove  that  the  Bs.  7>000   paid  to  Khetterpaul 
was  Bammoney's  stridhan :  but  I  find  as  a  fact,  without  the 
slightest  hesitation,  that  the  money  paid  for  the  land  at  Churuck- 
dangah  was  not  the  stridhan  or  private  money  of  Bammoney,  but 
was  money  belonging  jointly  to  Debendronath  and  Bammoney  as 
representative  of  Goureeloll. 

On  every  point,  the  defence  fails^  and  there  must  be  a  decree 
for  the  plaintiff.  The  will,  of  which  the  defendant  is  executor, 
was  evidently  concocted  to  meet  this  case, — that  is  to  say, 
Bammoney  was  induced  or  allowed  to  execute  the  will  in 
order  to  start  the  defence  now  set  up.  Considering  who  her 
executor  is,  I  direct  that,  if  there  is  >iny  property  belonging  to 
the  estate  of  Bammoney  Dossee  (as  distinct  from  the  share  of 
Goureeloll),  the  plaintiff's  costs  of  this  suit  shall  be  paid  by  the 
defendant  out  of  that  property  in  priority  to  the  defendant's 
own  costs,  on  scale  2. 

From  this  decision  the  defendant  appealed. 

Mr.  Kennedy  and  Mr.  Branson  for  the  appellant. 
Mr.  Lowe  and3ir.  Bonnerjee  for  the  respondent. 

Mr.  Kennedy. — The  judgment  of  the  Court  below  gives  no  effect 
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1878  to  the  word  ^^  absolutely  ^'  nsed  ia  the  award.  The  fact  of  the 
BoLTK  Chuhd  award  being  ir  a  foreign  language  will  not,  in  the  absence  of 
^  ^-  affirmative  evidence  to  the  contrary,  lead  the  Court  to  infer 
Bi'BACK.  that  the  parties  did  not  understand  the  meaning  of  the  terms 
used  by  them  —  Prosunno  Coomar  O/iose  v,  Tarrucknath 
Sirkar  (1).  [CouCH,  C.J. — There  the  will,  which  was  a  very 
old  one,  had  been  admitted  to  probate,  from  which  circumstance, 
having  regard  to  the  practice  of  the  Court,  we  inferred  that  it 
must  have  been  explained  to  the  testator.]  The  final  decree 
in  the  partition-suit  was  in  accordance  with  the  award,  none 
of  the  parties  suggesting  any  mistake.  The  parties  in  a  parti- 
tion suit  have  full  power  to  arrange  amongst  themselves  what 
estate  each  shall  take ;  they  did  so  in  the  present  instance. 
Bammoney  was  entitled  to  the  accumulations  of  Goureeloll's 
estate — Sreemutty  Soorjeemoney  Dossee  y.  Denohundoo  MuU 
lick  (2) ;  she  waived  her  right  to  an  account  respecting  them, 
and  that  was  taken  into  consideration  when  the  award  was 
made.  [Pheab,  J. — Though  a  widow  may  deal  as  she  likes 
with  accumulations,  yet,  if  she  does  not  spend  the  whole  in  her 
lifetime,  will  not  the  unexpended  portion  go  with  the  corpus  f 
Mr.  Bonnerje^, — Raja  Chandranath  Roy  y.  Ramjai  Mazum-- 
dar  (3)  shows  that  would  be  the  case.]  It  is  difficult  to  reconcile 
that  decision  with  Gopeekrist  Gosain  v.  Gungapersavd  Gosain  (4), 
in  which  an  attempt  to  assimilate  a  purchase  by  a  Hindu  in  the 
name  of  his  son  to  advancement  in  England  was  disallowed. 
But,  however  that  may  be,  Bammoney  did  deal  with  the  whole 
of  the  accumulations  during  her  life.  [Pheab,  J. — You  wili 
have  to  consider  what  would  be  the  effect  of  her  employing 
the  accumulations  in  the  purchase  of  property  for  herself.] 
The  allegation  that  the  Churuckdangah  land  was  bought  with 
the  proceeds  of  the  joint  property  allotted  to  Bammoney  an^ 
Debendronath  is  unsupported  by  the  evidence;  but  even  if 
this  were  not  so,  the  respondent  could  not  succeed  as  heir  to 
GoureeloU.  He  was  of  the  half-blood  only.  Debendronath,  tlie 
whole  brother,  was  the  immediate  reversionary  heir — Dayabhaga, 
Ch.  xi,  s.  5,  vv.  34  et  seq.;  and  he  and  Bammoney  together  had 

(1)  10  B.  L.  R.,  267.  (3)  6  B.  L.  R.,  503. 

(2)  9  Moore^s  I.  A.,  12a  (4)  6  Moore's  L  A.,  03. 
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complete  power  of  dealing  with  the  property — Sreemutty  Jado-  1^73 
money  Dabee  v.  Sarodmprosono  Mooherjee  (1).  Even  if  the  ^^jJJ,^"^^ 
respondent^  upon  a  sale  of  the  property  by  them»  could  have  ^  "^^^^ 
followed  the  sale  proceeds  in  their  hands,  he  would  not  be  entitled  Btsack. 
to  land  partly  purchased  with  it,  but  would,  at  the  most,  have  a 
charge  upon  the  land  to  the  extent  of  the  applied  sale  proceeds. 
If  the  respondent's  contention  be  correct,  and  Debendronath  had 
died  in  Bamtnoney's  lifetime  leaving  a  son,  the  respondent  would 
succeed  as  GoureeloU's  heir  to  the  exclusion  of  Debendronatli's 
son.  But  this  would  be  both  contrary  to  Hindu  law*  and  in 
derogation  of  his  own  grant  contained  in  the  Bengali  bill  of 
sale,  whereby  he  conveys  to  Bammoney  and  Debendronath,  their 
sons  and  grandsons^  with  powers  of  gift  and  sale.  The  only 
instance  in  which  a  person  was  allowed  to  set  up  a  case  contrary 
to  his  own  deed  was  in  Faussett  v.  Cdrpenter  (2),  which  was 
disapproved  of  by  Sir  Edward  Sugden  in  Walpole  v.  M^Clin" 
tock  (3).  Neither  the  award  nor  the  bill  of  sale  contains  any 
words  showing  that  the  land  was  conveyed  to  Bammoney  as 
heiress  of  Goureeloll.  [Phear,  J. — The  respondent's  contention 
must  be  that  the  status  of  the  person  to  whom  the  grant  was 
made  must  be  taken  to  cut  down  the  grant,  apart  from  any 
expression  of  that  status  on  the  face  of  the  deed.] 

-  Mr.  Lowe  .for  the  respondent. — There  was  no  consideration 
for  the  absolute  interest  said  to  have  been  given  to  Bammoney 
by  the  award.  Although  in  the  partition-suit  a  general  account 
as  against  all  the  defendants  was  asked  for,  it  was  never  suggested 
that  Khetterpaul  in  particular  was  bound  to  account,  or  that  he 
had  received  or  wasted  any  of  the  joint  assets.  There  is  nothing 
in  the  submission  to  arbitration,  when  read  together  with  the 
plaint  in  the  partition-suit,  to  show  that  Bammoney  was  intended 
to  take  in  any  other  capacity  than  as  mother  and  heiress  of 
Goureeloll.  [Cough,  C.J. — The  submission  does  not  contain  all 
that  was  agreed  to;  for  instance,  there  is  nothing  iu  it  empower- 
ing the  arbitrators  to  direct  the  sale  of  the  Churuckdangah  laud. 


(1)  BouL,  120,  382.        (2)  5  mi.,  N.  S*,  7^.        (3)  7  Ir.  Eq.  Rep.,  353. 
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1878  Ab  regards  the  oonBideration  for  giving  Rammoney  an  absolute 
BoLTB  Chukd  estate^  it  must  not  be  forgotten  that-Khetterpaul  had  only  a 
•  V.  remote  possibility  of  succeeding,  Debendronath  being  alive.] 
BriACK.  That  rather  leads  to  the  inference  that  giving  up  a  contingency 
so  remote  was  not  in  the  minds  of  the  parties  at  all,  and  that, 
in  fact,  it  was  not  given  up.  [Pheab,  J. — Might  not  Debendro- 
nath,  as  next  reversionary  h'eir,  have  defeated  Khetterpaul's 
interest  by  releasing  his  own  rights?  Bammoney  would  then  have 
had  the  absolute  estate.  An  alienation  by  a  widow  consented 
to  by  the  then  next  reversioner  would  bar  the  claim  of  an 
ultimate  reversioner.]  If  Debendronath  had  released  to  Ram* 
money,  she  would  still  have  acquired  the  property  by  way  of 
inheritance.  A  Hindu  female  can  acquire  property  in  two  ways 
only,  namely,  as  stridhan  or  by  inheritance  ;  and  in  the  latter 
case,  she  can,  under  no  circumstances  whatever,  get  an  absolute 
interest 

Mr.  Bonnerjee  on  the  same  side. — A  Hindu  female  cannot 
acquire  an  absolute  estate  except  as  stridhan.  The  property 
in  this  case  came  to  Rammoney  in  none  of  the  six  enumerated 
ways.  [Phbab,  J. — That  enumeration  is  not  exhaustive. 
Mr.  Kennedy, — Clearly  not;  see  theVyavastha  Darpana, 427.] 
Yyavastha  431  shows  that  the  husband  may  deal  with  all  his  wife's 
property  except  what  is  derived  from  one  of  the  six  enumerated 
sources.  [Couch,  C.J. — That  is  during  his  lifetime.  Fhbar,  J. 
— ^What  would  be  the  devolution  of  property  given  to  a  widow 
by  a  stranger  ?]  To  the  husband's  heirs  :  with  respect  to  such 
N  property,  a  woman  has  no  heirs.  Marriage  is  not  dissolved  by 
the  husband's  death :  if  the  wife  survive,  she  exists  only  for  the 
benefit  of  her  husband's  soul,  and  can  only  dispose  of  such  pro- 
perty to  secure  that  benefit. 

The  Court  having  directed  the  attention  of  the  appellant's 
Counsel  to  the  case  of  Sreemutty  Rabutty  Dossee  v.  Sibchunder 
Mullick  (1),  . 

Mr.  Kennedy  in  reply. •^The  case  mentioned  by  the  Court  is 
distinguishable  from  the  present  one.    Rabutty,  the  reversioner 

(1)  6Moore*fiL  A.,  1. 
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and  plaintiff  in  that  suit,  was  no  party  to  the  deed  which  purported         i873 
to   ffive  her  dau<?hter-in-law  an  estate  *^  for  her  own  absolute  Bolyk  Chund 

Durr 

and  separate  use."     A  release  is  always  subject  to   limitation  v. 

by  the  recitals — SoUt/  v.  Forbes  (1),  Pmjler   v.  Homersham  (2),       juysIck. 
Bae.  Abr.,  tit.  Release,  K.     In  Sreemutty   Rabutty   Dossee  v. 
Sibchunder  Mullick  (3),  the  Privy   Council  construed  the  deed 
by  light  of  the  evidence  as  to  the  intention  of  the  parties. 

Cur,  ado,  vult. 
The  following  judgments  were  delivered: — 

Couch,  C.J. — The  plaintiff  in  this  case  is  one  of  the  sons  of 
Mohanund  By  sack,  who  died  on  the  24th  of  October  1860, 
leaving  three  sons,  namely,  the  plaintiff,  GoureeloU,  and  Deben- 
dronath,  and  a  widow  Kammoney  Dossee,  whose  executor  and 
trustee  is  the  defendant  Bolye  Chund  Dutt.  Mohanund  Bysack 
was  one  of  ^ the  sons  of  Ramsoonder  Bysack,  and  he  and  his 
brothel's  who  survived  Ramsoonder  Bysack  and  the  son  of  a 
deceased  brother  formed  a  joint  Hindu  family.  GoureeloU 
Bysack  died  on  the  20th  October  1860,  intestate  and  unmar- 
ried, and  Rammouey  Dossee  succeeded  to  his  share  of  the 
property.  Debendronath  Bysack  died  on  the  20th  of  May 
1870,  leaving  his  widow  the  sole  heiress  and  legal  representative, 
to  his  estate.  The  plaintiff  would,  on  the  death  of  Rammoney 
Dossee,  have  become  entitled  to  the  estate  of  GoureeloU  Bysack 
unless  by  reason  of  the  award  which  I  am  about  to  notice, 
Rammoney  Dossee  became  entitled  to  that  estate  absolutely, 
and  not  merely  for  the  estate  which  a  Hindu  female  heir  would 
take.  On  the  12th  of  December  1866,  Debendronath  Bysack 
in  his  own  right,  and  Rammoney  Dossee  as  mother  and  heiress 
of  GoureeloU  Bysack,  instituted  a  suit  In  this  Court  for  a 
partition  of  the  estate  and  effects  of  Ramsoonder  Bysack,  the 
pres(3nt  plaintiff  with  other  members  of  the  family  being  the 
defendants ;  and  on  the  15th  of  July  1867,  a  decree  was  made, 
with  the  consent  of  the  parties  to  the  suit,  for  a  partition,  and 
it  was  referred  to  Muddun  Mohun  Chatterjee  on  behalf  of 
Khetterpaul  Bysack,  and  Ramchunder  Bonnerjee  on  behalf  of 

(1)  4  Moore,  448 ;  S.  C,  2  Bro.  &  B.,  38.        (3)  6  Moore's  I.  A.,  1. 

(2)  4  M.  &  S.,  423. 
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i»73  the  other  defendants,  and  Bycauntuath  BjBack  on  behalf  of  the 
OLTB  Ghumu  plaintiffs,  as  arbitrators  to  make  a  partition  of  and  division  of  the 
9.  joint  moveable  and  immoveable  estate  which  was  to  be  divided. 
"^YSACK^^^  The  arbitrators  so  appointed  made  an  award,  which  is  dated  the 
15th  of  July  1868.  It  recites  the  decree  and  then  says : — (^Reads 
portion  of  award  set  out,  ante,  pp.  460, 461).  The  question  is,  what 
was  the  effect  of  this  award  upon  the  share  of  the  property  which 
was  awarded  to  Kammoney  Dossee  ?  It  is  said  that  they  with  the 
like  consent  (that  is,  with  the  consent  of  all  parties,  the  plaintiffs 
and  defendants)  awarded  the  shares  to  be  held  by  them  (that  is, 
by  Debendronath  Bysack  and  Bammoney  Dossee)  in  severalty 
absolutely.  These  words  would  ordinarily  mean,  I  think,  that 
the  share  of  each  was  to  be  taken  by  the  two  parties  absolutely. 
Certainly  that  is  the  meaning  of  them  as  regards  the  share 
allotted  to  Debendronath,  and  the  same  expression  is  «ised 
with  reference  to  the  share  of  Bammoney  Dossee.  If  it  was 
intended  that  her  share  was  to  be  held  by  her  in  a  different 
manner,  the  proper  way  would  have  been  to  have  stated  it 
But  I  think  it  does  not  depend  merely  on  the  constrnction 
which  we  should  put  upon  the  language  of  the  award.  It  being 
stated  by  the  arbitrators  that  what  they  did  was  with  the 
consent  of  the  parties,  we  are  at  liberty  to  see  what  the  parties 
really  consented  to.  The  arbitrators  do  not  profess  to  set  out 
iu  their  award  the  terms  of  the  consent.  They  only  profess  to 
give  effect  to  it.  The  effect  they  give  is  an  allotment  to  these 
persons  in  severalty  absolutely.  To  see  what  was  intended,  and 
what  the  arbitrators  were  authorized  to  do,  we  must  look  at 
such  evidence  as  there  is  of  what  had  been  consented  to.  It  is 
clear  upon  the  face  of  this  awasd  that  the  intention  of  the 
parties  was,  and  that  they  had  agreed,  that  something  should  be 
done  by  the  arbitrators  beyond  what  they  would  have  been 
authorized  to  do  by  a  mere  order  iu  the  partition-suit, — what  they 
could  not  have  done  in  a  partition  in  the  ordinary  way.  As  to 
what  was  consented  to,  we  have  the  evidence  of  one  of  the 
arbitrators.  It  is  true  he  is  the  arbitrator  who  was  named  by 
the  then  plaintifis  in  the  suit  of  Debendronath  and  Bammoney ; 
but  I  do  not  see  that  any  imputation  was  made  against  him  of 
not  giving  a  true  account  of  'the  matter,  nor  was  any  attempt 


VOL.  XL]  HIGH  COURT.  .471 

made  to  show  that  the  consent  of  the  parties  was  diflferent  from        1873 
wliat  he  states.     He  said  that  they  did  not  make  enquiry  as  to  Boltr  Chund 
the'state  of  the  accounts,  but  that  the  accounts  were  examined  ;  v- 

"  that  there  was  no  writmg ;  only  that  which  was  ultimately  BrsACK. 
settled  was  reduced  to  writing ;  that  all  the  parties  were  present 
there^  the  plaintiff  as  well  as  the  defendants^  and  the  defendants 
begged  and  prayed  of  us  to  see  that  a  settlement  was  made  " 
(one  q{  the  defendants  being  the  present  plaintiff  Khetterpaul 
By  sack).  '^  It  was  ultimately  settled  for  Bs.  125  on  the  agree- 
ment of  the  parties.  We  wrote  out  our  award  on  the  agree- 
ment of  the  parties.  The  settlement  was  that  Rammoney  and 
Debendfo  were  to  receive  Bs.  125^  and  whatever  portions  of  land  ' 

they  were  ^o  receive  as  their  share^  they  were  to  have  the  right 
of  sale  and  gift  over.  We  three  arbitrators  settled  that."  Then 
he  proceeded  to  state  how  it  was  that  the  share  of  Khetterpaul 
was  directed  to  be  purchased  by  Debendronath  and  Rammoney. 
He  said:^''  Khettefpaul  refused  to  take  it:  he  said  he  would 
take  the  dwelling-house  at  Nimtollah.  Then  the  mooktear  of 
Rammoney  and  Debendro  said  the  house  belonged  to  their 
father;  that  they  wished  their  father's  name  to  remain  connected 
with  the  house}  so  they  would  remain  there.  Debendro's 
mooktear  said  that  Debendro  and  Rammoney  should  remain  in 
that  house :  they  said  it  belonged  to  their  father,  and  the  house 
should  be  known  as  belonging  to  their  father.  Khetterpaul  is 
son  of  Mohanund  by  another  wife.  Rammoney  and  Debendro 
both  said  they  wanted  the  house ;  so  did  Khetter.  Ultimately 
Khetter  said  let  money  be  paid  me,  so  it  was  arranged  money 
should  be  paid  to  hinu"  Accordingly  the  award  was  so  made. 
It  appears  to  me  then  that  these  parties  having  obtained  a 
decree  for  partition,  and  the  estate  being  about  to  be  divided, 
and  the  arbitrators  having  been  appointed,  did  what  is  not 
unfrequently  done ;  they  came  to  au  arrangement  for  a  division 
of  the  property  which  would  be  most  convenient  to  themselves, 
and  most  suitable  for  all  parties.  It  was  in  the  nature  of  a 
family  arrangement,  a  very  fair  and  proper  one,  and  apparently 
what '  they  aU  agreed  to.  According  to  this  gentleman's 
evidence,  the  agreement  was  that  the  property  should  go  to 
Rammoney,  not  for  the  limited  «state  which  she  would  take  as 
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^i«78        the  mother  and  heiress  of  Qoareeloll^  but  she  was  to  have  an 

BoLYE  Chi'kd  absolute  power  over  it :  and  considering  the  state  of  the  family 
c-  at  that  time,  it  does  not  seem  at  all  unreasonable  that  such  an 

liYSACK.  arrangement  should  have  been  made.  It  was  under  the  circum- 
stances a  proper  arrangement.  I  look  upon  this  as  a  family 
arrangement,  and  upon  the  award  as  haying  been  made  to  carry 
it  out.  The  intention  of  this  award,  as  well  as  the  ordinary 
meaning  of  the  language  used,  is  to  give  to  Rammoney  her  «hare 
of  the  estate,  not  for  the  interest  which  she  would  take  as  a 
female  succeeding  to  property,  but  an  absolute  interest  which 
she  would  liave  a  power  of  disposing  o'f  by  a  will.  That 
being  my  opinion  with  reference  to  the  share  allotted  to  her, 
it  follows  that  the  case  of  the  plaintiff  must  also  fail  as 
to  the  property  which  was  purchased  by  her  and  Debendro- 
nath  in  accordance  with  the  direction  in  the  award;  because 
the  case  of  the  plaintiff  is  that  the  property  was  purchased 
with  the  proceeds  of  the  estate  in  which  Rammoney  had  only 
a  limited  interest,  and  that  the  property  purchased  must 
he  considered  as  substituted  for  the  other.  That  fails,  and 
it  is  not  necessary  for  us  to  consider  how  far,  supposing 
the  plaintiff  was  right  as  to  the  share  which  was  allotted  to 
Rammoney  Dossee,  he  has  made  out  a  case  which  would  have 
entitled  him  to  claim  the  whole  of  her  share  of  the  purchased 
property.  I  do  not  think  he  has  made  out  such  a  case.  He 
has  not  shown  that  the  property  was  purchased  with  money 
which  belonged  to  the  family,  and  probably  the  utmost  that 
he  could  have  claimed,  not  in  this  suit,  but  in  some  other,  would 
have  been  to  have  a  charge  on  the  purchased  property  for  so 
much  of  the  money  expended  in  purchasing  it  as  really  belong- 
ed to  the  family  estate.  It  is  not  necessary  to  determine  that, 
because  the  plaintiff's  case  as  to  this  part  of  the  property 
claimed  by  him  must  follow  the  decision  as  to  the  other  part. 

I  think  the  decree  of  the  learned  Judge  must  be  reversed,  and 
the  suit  of  the  plaintiff  dismissed  with  costs. 

I   may   add   that   the  case  of  Sreemutty  Rahtttiy  Dosese  v. 
Sihchnnder    Mullick  (I)  is    distinguishable   from   this  in   this 

(])6  Moore*sI.  A.,  1. 
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respect,  that  there  all  the  persons  whose  consent  would  be  neces-        1873 
eary  to  alter  the  nature  of  the  estate  which  the  widow  took  were  Bolyk  Chund 

•^  ^  ♦    DUTT 

not  parties  to  the  instrument  as  they  were  here,  and  it  would  »• 

.  .  KiTETTERPAUL 

seem  it  was  on  that  ground  that  the  Judicial   Committee,  if  not      Btsack. 
entirely,  at  least  very  considerably,  came  to  the  conclusion  they 
did  as  to  what  interest  the  widow  took  in  that  case. 

Phear,  J. — I  entirely  agree  with  the  Chief  Justice,  and 
would  only  add  that,  in  the  course  of  my  experience  on  the 
original  side,  I  have  met  with  many  instances  of  consent-decrees' 
being  passed  in  partition  cases  wherein  the  interest  of  a  female 
member  of  the  family  has  been  part  of  the  matter  determined, 
and  as  far  as  my  memory  serves  me,  the  parties  in  those  cases 
knew  very  well  how  to  distinguish  between  the  interest  which 
was  limited  to  a  female  taker,  and  the  interest  which  was  given 
absolutely  to  a  male  member  of  the  family.  By  a  rather  curious 
coincidence  I  have  before  me  at  the  present  moment  for  consi- 
deration on  a  collateral  matter  a  consent-decree  (I),  which  was 
signed  by  me  on  the  Original  Side  rather  more  than  two  years 
ago ;  and  in  that  decree  I  find  the  words  used,  by  consent  of 
parties,  are  that  one  moiety  or  half  part  or  share  of  the  premises 
in  suit  should  be  allotted  ^^to  the  plaintiff,  to  be  hold  and 
enjoyed  by  her  as  a  Hindu  widow  in  the  manner  prescribed  by 
Hindu  law,  and  the  other  moiety  or  half  part  or  share  thereof 
to  the  defendant,  to  be  held  and  enjoyed  by  him  in  severalty 
absolutely."  I  have  certainly  no  hesitation  whatever  in  agreeing 
with  the  Chief  Justice  that  there  is  nothing  in  this  case  which 
ought  to  induce  us  to  cut  down  words  which,  so  far  as  we  can 
judge,  were  used  by  the  parties  advisedly. 

Decree  reversed. 

Attorney  for  the  appellant :  Baboo  D.  C.  DutL 

Attorneys  for  the  respQU(](^t :  Messrs.  TrotmaUi  Chatierjee,  * 

and  Watkins. 

(1)  In  a  case  of  Kistokaminee  Dossee  v.  Mirtoonjoy  DtUL 
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Before  Mr.  Justice  L.  fif.  Jackmm  astd  Mr,  Justice  Mitter. 

BISHONATH    SURMA    asd  others   (Defsndastb)    «.   SR££MUTT7   SHOSHI  1878 

MOOKHEE  (Plaimtipf).*  April  24, 

Special  Appeal^  Point  allowed  to  be  raieed  tn— Xuntiation.    * 

Mr.  R,  E.  Twiddle  and  Baboo  Aukhil  Chunder  Sen  for  the  appellants. 

Baboos  Sreenaik  Banerjee  and  Romesh  Chunder  Milter  for  the  respondent. 

The  facts  snfficientlj  appear  in  the  judgment  of  the  Court,  which  was 
delivered  by 

Jackson,  J. — This  was  a  suit  by  the  daughter  to  set  aside  an  act  of 
alienation  made  by  her  mother  in  1855,  and  to  have  the  daughter's  reversionary 
right  declared,  notwithstanding  s  uch  alienation,  the  mother  being  still  living, 
and  15  years  having  elapsed  from  the  dkte  of  the  alienation  at  the  commence* 
ment  of  the  suit.    The  lapse  of  this  time  seems  to  have  escaped  the  notice  of 
the  Subordinate  Judge.    He  went  into  the  question  of  the  necessity,  or  other- 
wise, of  the  alienation,  and  on  that  point  he  found  in  favor  of  the  defendants. 
The  case  went  on  appeal  before  the  District  Judge,  Mr.  C.  D.  Field,  and  he,  in 
discussing  the  plaintiff's  right  to  recover,  appears  to  have  lost  sight  of  the 
objection  which  was  manifestly  raised  by  the  defendants  that  this  suit  was 
barred  by  limitation.     The  judgment  of  the  District  Judge,  who  reversed  the 
decree  of  the  Subordinate  Judge,  is  now  before  us  in  special  appeal,  and  the 
point  of  limitation  is  now  raised.    The  very  facts  which  would  have  supported, 
and  which  do  support  this  plea  of  limitation,  are  raised  in  the  grounds  of  special 
appeal,  but  curiously  enough  for  another  reason  and  in  another  shape.    It  is 
said,  "  that  when  the  plaintiff  admits  that  a  side  was  executed  hi  1855  at 
which  time  the  purchasers  got  possession,  that  in  execution  of  a  dedree  against 
the  purchasers,  their  rights  were  purchased  by  the  second  set  of  defendants, 
and  that  in  execution  of  a  decree  against  those  second  set  of  defendants,  the 
property  was  purchased  by  your  petitioners,  and  when  there  is  no  allegation  of 
fraud  as  to  these  purchases,  which  are  bond  fide  made,  then  the  plaintiff's  claim 
for  a  declaratory  decree  ought  to  have  been  dismissed  on  the  ground  of  her 
long  silence  and  acquiescence  for  a  period  of  above   16  years.**    Although 
this  point,  therefore,  was  not  directly  taken  in  the  grounds  of  special  appeal,  it 

*  Special  Appeal,  No.  804  of  1872,  from  a  decree  of  the  Officiating  Jadge  of  Chitta- 
gong,  dated  the  22nd  February  1872,  reversing  the  decree  of  the  Officiating  Subordinate 
Judge  of  that  disUict,  dated  the  29th  July  1871. 

A— 1 
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1878         seems  to  me  from  the  verj  nature  of  the  suit  that  it  if  one  which  ought  to  be 

BisHoir4TH    allowed  to  be  taken,  and  which  therefore  we  hare  allowed  to  be  Uk&L    It 

SuKMA       appears  that  the  plaintiff,  the  daughter,  was  not  only  in  the  amme  positioo  of 

Srkrm UTTT    reyersioner  which  she  now  holds,   but  she  wsa  actually  a  party  to  the  legsl 

KUKs.         proceedings  ending  in  a  decree,  in  part  satisfaction  of  which  the  alienatioa 

complained  of  wfu  made.    It  has  been  held  in  many  cases  by  this  Court  thsts 

party,  desirous  as  a  reversioner  to  obtain  a  declaration  of  his  rights  affected  bf 

a  sale  or  gift  made  by  a  Hindoo  widow,  must  bring  his  suit  within  12  jean 

of  the  alienation,  and  that  it  is  a  remedj  of  a  different  description  which  is  open 

to  him  after  the  death  of  the  widow.    Under  these  circmnstances  we  have 

no  choice  4>ut  to  reverse  the  decisions  of  the  Courts  below,  and  dismiss  the 

plaintiffs  suit  with  all  costs. 


Btfore  Mr,  Judice  Macpkenonu 


1878  GEORGE  v.  GEORGE. 

May  22  <f  29. 

AUmumy^  Nim^paymmA  qf-~ Attachment  of  Req^mdetU—liuohfeM  Ad  {II  4  12  VkL,  c  21), 

f.  49 — Petition  m  Ituohemy, 

Mr.  Lowey  on  behalf  of  Mrs.  G.  P.  George,  applied  ex  parte  for  the  attsch- 
ment  of  her  husband,  J.  George,  under  the  following  circumstances  as  set  forth 
in  an  affidavit  by  Mrs.  George  :— Tbat  by  two  orders  made  in  a  suit  broogbtb/ 
her  for  the  dissolution  of  her  marriage  with  the  respondent,  the  latter  w»s 
directed  to  pay  her  Rs.  120  a  month  by  way  of  alimony,  and  to  pay  into  Court 
the  probable  amount  of  her  costs,  to  be  certified  by  the  taxing  officer ;  that  tha 
probable  costs  were  subsequently  certified  at  Rs.  2,000 ;  but  the  respondent 
having  failed  to  deposit  this  sum  was  directed  by  a  further  order  of  the  31st 
March  1873  to  pay  into  Court  to  the  credit  of  the  suit  Rs.  300  monthly,  oui 
of  which  sum  Rs.  120  was  to  be  applied  in  payment  of  her  alimony,  and  tbe 
balance  in^  payment  of  her  costs ;    that  the  respondent,  who  continued  in 
receipt  of  his  usual  income,  wilfully  neglected  to  obey  this  order,  that  since 
February  1873,  she  had  received  nothing  in  respect  of  alimony,  and  that,  on 
the  Srd  April  1873,  the  respondent  filed  his  petition  of  insolvency.    In  ^ 
schedule  the  respondent  entered  the  Accountant-General  as  a  creditor  for 
Rs.  2,000,  but  made  no  mention  of  hb  liability  for  alimony,  and  he  bad 
sot  filed  any  accounts. 

Mr.  Lowe  contended,  on  the  authority  of  Oonsalves  v.  Gonsalves  (l)j  *^** 
the  filing  of  the  petition  did  not  discharge  the  respondentia  liability  to  p^y 
alimony.  In  In  re  Rawlins  (2)  and  Dickens  v.  Dickens  (3),  it  was  held  that  a 
discharge  in  bankruptcy  operated  as  a  discharge  of  an  order  for  alimony^^^ 
also  The  King  v.  Edwards  (4)    and  Lees  v.  Newton  (5).    But  here  the 

(1)  FaL  Rep.,  892.  (4)  9  B.  &  a,  652. 

(2)  12  L.  T.,  N.  a,  67.  (6)  L.  R,  I  C.  P.,  668. 
(8)  81  L.  J.  Prob.,  188. 


VOL.  XI.] 


APPENDIX. 


3 


respondent  had  not  obtained  his  discharge,  nor  had  he  obtained  ad  interim 
protection.  The  debt>  was  not  entered  in  his  schedule,  and  coold  not  be 
proved — Insolvent  Act,,  s.  49. 

Macphbbson,  J.,  made  an  order  for  attachment. 
Attorney  for  Mrs.  George :  Mr.  Fiiik, 


1878 


Gkorob 

9. 

Gbobgb* 


Before  Mr,  Jtutice  L.  8.  Jackton  and  Mr,  Justice  Mitter. 
THE  QUEEN"  v,  600JREE  PANDAY  and  another.* 
Criminal  Procedure  Code  {Act  X  of  1872),  s.  280— Enhancement  of  Sentence, 
Thb  facts  are  fully  stated  in  the  judgment  of  the  Court. 

The  Junior  Oovemment  Pleader  (Baboo  Juggodanund  Mookerfee)  for  the 
prosecution. 

The  prisoners  were  undefended. 

Jackson,  J. — The  prisoners  in  this  case,  named  Goojree  Panday  and  Jadu 
Sein,  were  convicted,  by  the  Court  of  Session  at  Midnapore,  of  dacoity,  and 
were  sentenced,  Goojree  Panday  to  rigorous  imprisonment  for  three  years,  and 
Jadu  Sein  to  similar  imprisonment  for  six  months. 

Upon  the  hearing  of  the  appeal,  the  Junior  Government  Pleader  appeared 
and  applied  to  us  to  exercise  the  powers  vested  in  the  Court  of  Appeal  by 
B.  280  of  the  Code  of  Criminal  Procedure  by  enhancing  the  punishment 
which  has  been  awarded  against  the  prisoners.  He  represented  that,  consi- 
dering the  gravity  of  the  oflence  and  the  circumstances  under  which  it  waa 
committed,  and  the  place,  and  also  the  class  of  persons  to  which  the  complainant' 
belonged,  being  a  traveller  to  the  shrine  of  Juggernath,  and  tbt  necessity 
of  protecting  such  persons,  the  Court  ought  to  see  that  an  adequate  sentence 
is  passed.  This  Court  is  empowered,  both  as  a  Court  of  Appeal  and  also  as  a 
Court  of  Revision,  to  enquire  into  the  sufficiency  of  sentences  passed  by  the 
inferior  Courts.  One  contingency  in  which  that  power  may  be  exercised  is 
when  the  Judge,  recognizing  the  heinous  nature  of  the  offence  committed,  yet 
considers  that  there  are  circumstances  which  go  to  mitigate  punishment,  or 
make  the  prisoner  an  object  of  leniency.  In  such  a  case  no  doubt  the  High 
Court  may  enquire  into  those  circumstances,  and  although  it  is  generally 
reluctant  to  do  so,  may  take  a  different  view  of  the  discretion  which  ought  to 
have  been  exercised,  and  may  enhance  the  punishment.  But  there  is  another 
view  of  the  case  in  which  the  duty  of  the  High  Court  will  arise,  and  that  is, 


1878 
May  12. 


*  Criminal  Appeal,  No.  287  ol  1873,  from  an  order  of  the  Sessions  Jadge  of  Midnapore, 
dated  the  18th  February  1878. 
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1873         where  no  cireamatuioet  of  mitigation  have  been  set  forth,  and  where  without 
QuBKif       *B7  sufficient  reason  the  Court  conTicting  the  prisoner«bas  awarded  a 


^^*'  ment,  which  is  in  ordinary  cases  quite  inadequate  in  respect  of  the  c^lenoe 

Fahdat.       committed.    I  think  it  is  the  duty  of  the  High  Court  in  such  a  case — a  dat^ 
which  the  Legislature  has  in  ss.   280  and   297   specially  imposed  upon  ns — 
to  take  care  that  the  inferior  Criminal  Courts  do  not,  by  the  iuflicUoo  of 
lenient  punishments,  give,  ss  it  were,  encouragement  to  the  commiasioii  of 
serious  offences.     Now  the  offence  of  which  the  prisoners  In  this  case  were 
convicted   is  one    which,    under  s.  395  of  the  Indian  Penal    Code,  makes 
them  liable  to  transportation  for  life,  or  rigorous  imprisonment  which  may 
extend  to  ten  years,  and  section  397  provides : — '^If,  at  the  time  of  committing 
dacoity,  the  offender  uses  any  deadly  weapon,  or  causes  grievous  hart  to  any 
person,  or  attempts    to  cause  death  or    grievous  hurt  to    any  person,  the 
imprisonment  with  which  such  offender  shall  be  punished  shall  not  be  less 
than    seven  years/*    Now  I  find  in  the  evidence  of  the  prosecutor  in  this 
case,  and  that  evidence  is  not  disbelieved  by  the  Judge,  the  statement  *'a 
woman,  who  wss  travelling  with  us,  had  her  foot  hurt  when  the  dacoits  were 
pulling  off  her  anklet, — a  bannia,  who  was  with  us,  and  a  garreewan  were 
struck  on  the  head  and  hurt, — and  another  cartman  was  struck  on  the  foot, 
and  a  third  carter  had  his  leg  broken,"  which  amounts  to  grievous  hurt ; 
and  if  the  Court  below  had  considered,  as  it  might  have  done,  all    iheae 
circumstances,  then  under  s.   397  a  less  sentence  than  seven  years*  rigorous 
imprisonment  could  not  be  passed.     Looking  further  into  the  case,  the  matter 
appears  to  have  been  a  planned  and  preconcerted  robbery  on  the  part  of  the 
prisoners.     The  prosecutor,  being  one  of  a  party  of  persons  travelling  to  the 
shrine  of  Pooree,  halted  one  afternoon  for  refreshment  in  a  village  place.    The 
prisoners  contrived  to  have  access  to  them,  and  to  get  into  their  confidence  in 
some  degree,  and  doubtlessly  observed  where  they  kept  their  money,  and  after- 
wards attacked  them  when  they  had  gone  a  short  distance  on  their  journey  at 
the  dead  of  night  with  a  number  of  malefactors  snfiicient  to  overcome  all 
resistance.    I  think  this  is  a  case  in  which  the  sentence  of  three  years*  rigorous 
imprisonment  passed  by  the  Sessions  Judge  on  the  principal  accused  is  wholly 
inadequate  ;  and  that,  under  the  circumstances  of  the  case,  a  punishment  less 
than  seven  years  ought  not  to  have  been  passed  on  him.    The  sentence  is 
enhanced  accordingly. 

In  respect  of  Jadu  Sein,  the  younger  member,  he  is  considered  both  by  the 
Magistrate  and  the  Sessions  Judge  to  be  a  mere  lad,  who  was  led  into  the 
crime  by  inducement  and  persuasion  ;  and  although  we  may  have  a  suspicion  that 
his  criminality  was  something  more  than  this,  I  do  not  think  there  are  sufficient 
grounds  for  us  to  interfere  with  the  exercise  of  the  Judge's  discretion  by 
directing  that  no  severer  sentence  should  be  passed  on  this  prisoner.  In  his 
case,  therefore,  the  sentence  will  be  affirmed  as  it  stands* 
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Before  jir.  Justice  L.  8,  Jackson  and  Mr,  Justice  Milter, 

0 

KHETTER  MONEE  DASSEE  r.  SREENATH  SIRCAR  and  others.*  187S 

May  7. 
Criminal  Procedure  Code  (Act  X  of  1872),  ss.  832,  383,  334,  &  6S0— Mode  qf  recording    

JEvidence, 

The  facts  of  the  case  sufficiently  appear  in  the  judgment  of  the  Court,  which 
was  delivered  by 

Jackson,  J. — This  is  a  case  referred  by  the  Officiating  Sessions  Judge  of 
the  24-Pergunnah8,  under  s.  296,  Act  X  of  1872,  for  the  purpose  of  annulling, 
under  the  powers  of  revision  vested  in  this  Court,  the  proceedings  of 
the  Joint  Magistrate  of  Diamond  Harbour,  in  that  district,  who,  on  the 
12th  February  1878,  made  an  order  for  the  attachment  of  some  57  bigas  of 
paddy  lands,  and  also  gave  orders  relating  to  the  disposal  of  the  crops  which 
had  been  previously  cut  by  order  of  the  said  Joint  Magistrate. 

The  Sessions  Judge  has  pointed  out  four  particulars  on  which  he  considers 
the  proceedings  of  the  Joint  Magistrate  irregular,  and  we  have  before  us  the 
Joint  Magistrate's  letter  dated  the  24th  April  last,  in  which  he  offers  an 
explanation  of  those  proceedings. 

We  consider  that  the  proceedings  complained  of  are  so  erroneous  in  one 
particular,  that  it  is  unnecessary  to  enquire  into  the  other  grounds  of  objection. 
These  proceedings  were  commenced  under  the  old  Code  of  Criminal 
Procedure.  Under  the  rulings  of  this  Court,  applicable  to  the  sections  relatint^ 
to  cases  of  this  sort  in  the  old  Code,  it  has  been  repeatedly  held  by  the  High 
Court  that  an  adjudication  on  legal  grounds  as  to  the  imminence  of  a  breach  of 
the  peace  was  a  necessary  preliminary  to  the  commencement  of  proceedings. 
S.  530  of  the  new  Procedure  Code  supersedes  those  rulings;  but  of  course 
the  benefit  of  this  section  cannot  be  claimed  in  respect  of  any  irregularity  in  the 
present  proceedings.  The  error  to  which  I  refer,  and  which  is  an  error  under 
the  present  Procedure  Code,  is  one,  which  I  think  vitiates  the  order  of  the 
Joint  Magistrate.  Although,  as  I  have  already  stated,  the  proceedings  weVe 
commenced  under  the  old  Code,  yet  the  enquiries  made  and  the  order  passed 
were  under  the  present  Code.  S.  530,  Act  X  of  1872,  provides : — **  Such 
Magistrate  may  satisfy  himself  of  the  existence  of  a  dispute  likely  to  induce 
a  breach  of  the  peace  from  a  report  or  other  information ;  but  the  question 
of  possession  must  be  decided  on  evidence  taken  before  him."  Chapter  XXV 
deals  with  the  mode  in  which  such  evidence  is  to  be  taken,  and  by  s.  332  it  is 
provided  that,  **  in  enquiries  and  trials  (other  than  summary  trials)  under  this 
Act,  the  evidence  of  the  witnesses  shall  be  recorded  by  the  Magistrate  or  the 
Sessions  Judge,  as  the  case  may  be,  in  the  following  manner.**  Now  from 
trials  there  are  first  excepted  **  summary  trials,"  and  in  respect  of  these  a 
distinct  procedure,  including  provisions  as  to  evidence,  has  been  provided  by 

*  Reference  to  the  High  Court  under  s.  296  of  the  Code  of  Criminal  Frocedare  by  the 
Officiating  Sessions  Judge  of  the  24-Fergunnahfl. 
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1878 Chipter  XVIII  of  the  Code.     Theo    >«  trials,'*  titer  thtt  ezcepikMi,  have 

Khbttkb     been   again   labdirided  into   ^'sommons  cases**   undtr  s,   833    and  other 

MoxbbOassbb^^^I^^I^  are  included  with  enquiries  in  the  woids  •"  aU  other  cases "  in 
Srrbitath  8.  334,  and  consequently  it  follows  that  we  are  to  look  to  s.  334  and  the 
following  sections  for  the  manner  in  which  eTidence  is  to  be  recorded  in 
enquiries  such  as  that  now  under  consideration  before  the  Magistrate. 
8.  334  directs  that  in  such  cases  ^  the  evidence  of  each  witness  shall  be  taken 
down  in  writing  in  the  language  in  ordinarj  use  in  the  district  in  which  the 
Court  is  held,  hj  or  in  the  presence  and  hearing,  and  under  the  personal 
direction  and  superintendence,  of  the  Magistrate  or  Sessions  Judge,  and  shall 
be  signed  by  the  Magistrate  or  Sessions  Judge.*'  Under  this  provision  there 
is  no  exception  whatever  in  favor  of  cases  in  which  no  appeal  lies.  The 
Joint  Magistrate,  therefore,  was  entirely  in  error  in  omitting  to  record  die 
evidence  in  the  mode  prescribed  by  s.  834  and  the  following  sections. 
This  appears  to  us  to  be  an  error  so  material  that  under  s.  297  we  are  bound 
to  quash  the  proceedings,  and  set  aside  the  order  of  the  Joint  Magistrate 
as  being  founded  on  no  evidence. 

In  respect  of  the  land  it  is  unnecessary  for  us  to  make  any  further  order, 
and  probably  we  have  no  power  to  make  such  order.  It  is  always  open  to  the 
Magistrate,  if  he  thinks  it  necessary  for  the  preservation  of  public  peace,  to 
bind  parties  who  he  considers  are  likely  to  break  the  peace  by  taking  securi^ 
or  recognizance  from  them. 

The  money  obtained  by  sale  of  the  crops  being  now  in  deposit,  it  seems  to 
us,  from  the  necessity  of  the  case,  that  it  should  remain  so  until  the  parties 
either  come  to  a  settlement  of  their  dispute,  or  some  of  them  establish  a 
right  to  the  land,  which  must  be  in  the  Civil  Court 


Before  Mr,  Juttice  Poniifex. 


]g^3         JOSHUA  STEPHEN  DbMELLO  A2n>  anotrbr  (PLAmrirFs)  v.  L.  P.  D.  BROUGHTON 
Aprii  8  ^  10.  (Defbndaht). 

UleffiHmaCjf^Ldteri  qf  Adminittration—Administrator-Omeral^Act  XXIV  qf  1867 

(^The  AdmnUtnOor-GeneraCa  Jet),  9,  15. 

Thb  plaintiffs  in  this  case,  on  the  17th  March  1873,  applied  to  the  High 
Court  for  probate  of  the  will  of  one  Rose  Dixon,  to  be  granted  to  them  as  the 
duly  appointed  executor  and  executrix  thereof.  The  defendant,  who  had  on 
the  1st  March  1873  entered  a  caveat  in  this  matter,  appeared  and  opposed  the 
application.  Under  these  circumstances,  the  Court  (Macpherson,  J.)  ordered 
that  the  petition  for  probate  presented  by  the  plaintiffs  should  be  treated  as  a 
plaint ;  that  both  parties  should  file  written  statements ;  and  that  the  esse 
should  be  set  down  on  the  list  of  causes  for  hearing.  Accordingly,  on  the 
8th  April  1873,  the  case  came  on  for  final  disposal.  It  appeared  that  Rose 
Dixon,  the  testatrix,  was  illegitimate,  and  the  issue  for  trial  was  whether  the 
document  aet  up  by  the  plaintiff  was  her  will    If  the  Court  held  it  not  to  be» 
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then,  inas&iacli  as  no  other  docnment  was  put  forward  as  the  will  of  Bose         1878 


Dixon,  it  would  follow  that  she  died  intestate.  DbMbllo 

V. 

Mr,  Lawi  and  Mr.  John  for  the  plaintiffs.  Broughto». 

Mr.  Evans  and  Mr.  Lingham  for  the  defendant. 

Daring  the  hearing  of  the  case,  the  Court  suggested  that  the  Grown  should 
be  represented  on  account  of  the  illegitimacy  of  Mrs.  Dixon. 

Mr.  Evans. — If  the  plaintifl^  fail^  the  Adminbtrator-General  will  be  able  to 
administer— /ifo^^  v.  Mendieta  (1).  * 

Mr.  Lowe, — The  Administrator-General  does  not  allege  that  Mrs.  Dixon 
was  illegitimate  ,*  if  he  had,  then  the  case  of  Hogg  v.  Mendieta  (1)  might  apply, 
neither  has  he  applied  for  letters  of  administration.  [Pontivbx,  J. — But  he  has 
entered  a  caveat  If  the  Administrator-General  will  undertake  to  apply  for 
letters  of  administration  under  s.  224  of  the  Indian  Succession  Act  (X  of 
1865)  that  would  do.] 

Mr.  Evans, — He  is  prepared  to  do  that,  but  irrespectiTe  of  s.  224  of 
the  Indian  Succession  Act,  the  Administrator-General  would  be  entitled  to 
administer  this  property  by  s.  15  of  Act  XXIY  of  1867. 

PoNTiFEx,  J.,  was  of  opinion  that  the  Administrator-General  would  be 
entitled  to  letters  of  administration  under  s.  15  of  Act  XXIV  of  1867,  and 
that  it  was  not  necessary  to  make  Government  a  party  to  the  suit. 

At  a  later  stage  in  the  suit,  Mr.  Evans  drew  the  attention  of  the  Court  to 
a  notification  in  the  Gazette  of  India  of  the  5th  April  1873  (2). 

(1)  1  Bool.  Bep.,  622.  Financidt  Despaichj  No.  58,    dated  India 

Office,  London,  I2th  February  1878,  to  Ilia 

(2)  Notificaiion,  No,  2189,  /brf  WiUiam,  ExceUency  the  Right  Hon'bU  the  Governor- 
the  Sia  March,  1878.  BqntbUehed,  No.  8099.        General  qf  India  in  Council, 

The  15th  December  1871.— The  Governor-  My  Lord, 

General  in  Council  ia  pleased  to  rule  that       Para,  1. — With  reference  to   your  Dea- 

the  effecta  of   illegitimates  dying  inteslate,  patches  in  this  Department  of  20th  Decem- 

which  have  already  become  escheats  to  the  ber  1871,  No.  845,  and  20th  December  1872, 

Government  since  the    Indian    Succesaion  No.  468,  I  have  to  signify  my  approval  of 

Act,    1865,   came   into   operation,  as  well  your  proceedings  in  regard  to  the  estate  of 

as  those    which    may    hereafter    become  the  late  Mr.  P.  T.  Saunders, 
escheats,  shall,  after  deduction  of  the  expen-       2. — On  the  general  question  of  dealing 

ses  incurred  and  the  established  proportion  with    estates    of    illegitimate    persons,    I 

of  the  Crown's  share,    be  distributed   in  approve  of   the  course  suggested  by  you 

conformity  with  the  aforesaid  Act.  being  followed  in  all  cases  where  all  the 

parties  clearly  entitled  to  consideration  are 

The  following  Financial  Despatch  from  resident  in  India,  but  in  case  where  no  such 

the  Itight  Hon'ble  the  Secretary  of  State  claim  is  established  within  one  year  from 

for  India,  No.  53,  dated  12th  February  1873,  the  date   of   the    escheat,    or    when   the 

is  published  in  the  Gazette  qf  India  in  con-  probable  claimants  are  in  this  country,  then 

tinuation  of  Financial  Notification  No.  8099,  the  practice  of  remitting  home  those  estates 

dated  i5th  December  1871 :—  nmst  be  adhered  to.  Abotlu 
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_  _  * 

187S  PoHTiPix,  J. — The  Sttccesaion  Act  does  not  saj  injrihing  ftbont  ili«fritiiDate 

"^DkMkllo^  persons.    'J*be  notification  can  do  no  more  than  make  public  the  fact  tLat  the 
2      "*  Crown  will  do  that  in  future  which  it  has  hitherto  done. 


.A- 


Brfcr€  Mr,  JmUee  Kemp  and  Mr,  Jutiiee  Pkear, 

^373  IBTBBMATTBB  OF  HOONSHEE  STUD  ADDOOL  KADIR  ELHAN  (Pctitioskb)  f. 

June  4.  The  MAGISTRATE  or  FURNEAH.* 


Powers  qf  High  Court— Ntm-compliance  vUh  Ordert  of  High  Comi^Tran^er  of  Proeudr 
ingt—Jvritdictum— Criminal  Procedure  Code  {Act  X  qf  1872),  m.  64,  142,  297,  889, 
890,  891,  Z9B—Revieion  qf  interloeulorg  Proceedingt  b^ore  Magistrate — Smepeneiom  <f 
Proceedingt^Order  for  Bail-^Non-baUable  Ofence-^Warrant  of  Arreet — Conundmeei 
to  cuModg  teithout  Evidence  iaken-^Bemand  tcUhout  Evidence  Uihen. 

This  cajse  came  before  the  High  Coort  upon  three  rules  which  had  been 
obtained  on  the  12th,  19th,  and  28th  of  May  by  Mr.  Ghose  on  behalf  (d 
Abdool  Eadir  Khan.     The  first  rule  directed  Mr.  Kemble,  the  Magistrate  of 
Purneah,  to  send  up  to  the  High  Court  the  record,  processes,  and  papers  in 
certain  criminal  proceedings  against  Abdool  Eadir  Elhan,  to  stay  proceedings 
in  his  Court  until  further  orders  of  the  High  Court,  and  in  the  meanwliiie 
to  release  Abdool  Kadir  Khan  upon  specified  security.    The  second  rule  called 
upon  Mr.  Kemble  to  show  cause  why  he  did  not  carry  out  the  order  involred 
in  the  former  rule,  Mr.  Kemble  having,  after  receipt  of  such  rule,  directed 
(in  his  capacity  of  Collector)  the  imprisonment  of  Abdool  Kadir  Khan  upon 
certain  fresh  charges.   And  the  third  rule  required  Mr.  Kemble  to  send  up  the 
records  of  the  original  proceedings,  and  also  of  proceedings  upon  such  fresh 
charges  instituted  by  Mr.  Kemble  before  the  Joint  Magistrate,  and  under 
which  Abdool  Kadir  Khan  had  again  been  committed  to  custody. 

The  Legal  Remembrancer  (Mr.  Bell)  showed  cause. 

Mr.  Ghose  and  Mr.  Ameer  Aly  for  Abdool  Kadir  Khan.   ' 

The  facts  of  the  case  and  the  nature  of  the  arguments  appear  fuUy  from 
the  judgments  of  the  High  Court.  The  argument  on  behalf  of  the  petitioner 
was,  at  the  instance  of  the  Court,  addressed  simply  to  the  necessity  of  traos- 
ferring  the  proceedings,  and  rested  entirely  on  the  facts. 

The  following  judgments  were  delivered : — 

Phear,  J. — Three  rules  which  were  issued  by  this  Court  on  the  12th,  IPthi 
and  28th  of  last  month  respectively  in  the  matter  of  one  Abdool  Kadir  Khan 
have  come  before  us  to  be  adjudicated  upon  and  disposed  of.  Before,  however, 
I  state  the  exigency  of  those  rules,  I  will  mention  a  few  preliminary  &ct8.    In 

*  Bales  Nos.  666,  704,  &  740  of  1873. 
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1870  and  1871,  or  during  a  portion  of  those  years,  Abdool  Kadir  Khan  was         1873 


officiating  head  clerk  of  the  Pumeah  Gollecto]:ate  in  the  place  of  one  Booddro        In  thb 
Chunder  Mullick.    Booddro  Ghunder  Mullick  appears  to  have  resumed  his     mocmcbhbjb 
daties  somewhere  towards  the  end  of  the  year,  and  shortly  afterwards  preferred  Syud  Abdool 
three  charges  of  embezzlement  and  two  of  forgery  against  Abdool  Kadir  Khan.  „, 

These  charges  were  enquired  into  by  Mr.  Weeks,  who  was  at'  that  time  the    "^"^  Magis- 

,  ^  "^  .  ,  TKATB  OP 

Joint   Magistrate  of  Pumeah,  and  dismissed  by  him.    This  occurred  tin     Puknbau. 

^November  1871.    Subsequently,  however,  the  Sessions  Judge  took  up  the 

matter  and  directed  the  Magistrate  to  commit  Abdool  Kadir  Khan  for  trial 

upon  these  charges,  and  pursuant  to  this  direction  of  the  Judge,  Mr.  Wyer, 

who  then  had  succeeded  Mr.  Weeks  as  Joint  Magistrate,  issued  a  warrant  of 

arrert;    and  Abdool  Kadir  was  arrested  under  that  warrant,  I  think  in 

October  1872,  and  was  committed  for  trial.    He  was  tried  at  the  Sessions 

Court  and  convicted  on  the  13th  of  January  1873.    He  was  then  sentenced 

by  the  Judge  to  10  years*  rigorous  imprisonment,  and  to  pay  a  fine  of  Bs.  1,000, 

or  in  de&ult  of  payment  to  suffer  rigorous  imprisonment  for  a  further  period 

of  two  years. 

After  Abdool  Ejidir  Khan  had  been  conunitted  for  trial  by  Mr.  Wyer, 
/Mr.  Kemble,  who  was  then  and  still  is  Officiating  Magistrate  and  Collector  of 
Pumeah,  wrote  a  letter  on  the  30th  of  December  from  himself  as  Collector  to 
himself  as  Magistrate.  The  letter  rans  in  these  terms  : — <*  To  the  Magistrate  of 
Pumeah.  Sir,— I  have  the  honor  to  forward  to  you  herewith  in  charge  of  my 
head  clerk.  Baboo  Sreenath  Baneijee,  the  following  papers  connected  with 
the  late  embezzlement  by  Syud  Abdool  Kadir  Khan,  at  present  in  costody 
in  the  Pumeah  jail,  and  who  will  be  now  charged  with  further  embezzlement. 
I  shall  be  obliged  if  you  wiU  issue  warrants  for  hb  arrest  in  case  he  should  not 
be  convicted  on  the  charges  on  which  he  is  to  be  tried  on  the  6  th  proximo. 
**  The  papers  named  above  are  :— 

«<  1«/.— An  abstract,  marked  A,  drawn  up  by  Mr.  Worgan,  dated  Febroary 
27th,  1872,  showing  that  Abdool  Kadir,  between  September  1870  and  May 
1871,  cashed  certain  bills  as  subdivisional  contingent  and  income  tax  bills, 
for  larger  sums  than  were  billed  for  by  the  subdivisional  officers,  and  remitted 
to  those  officers  the  smaller  amount  only.  This  charge  will  be  proved  by  the 
bills  cashed,  the  copies  of  the  original  bills  from  Kishengunge,  and  the  copy 
bill-book  from  Arrariah,  and  by  the  covering  letters  and  the  cheque  register, 
all  of  which  are  sent.  These  papers  will  show  that  fraud  has  been  committed, 
and  my  head  clerk  is  instmcted  to  prosecute  Abdool  Kadir,  who  cashed  these 
bills,  under  s.  409  or  other  cognate  sections. 

"  3r(/.— With  reference  to  item  9  in  Mr.  Worgan's  list,  a  charge  of  forgery 
will  also  be  laid,  as  the  original  bill  for  Bs.  52-5-7  was  not  in  this  case 
destroyed,  but  was  altered  to  Bs.  76-5-7  by  manifest  erasures.  This  chazge 
will  fall  under  Chap.  XVIII  of  the  Penal  Code. 

«(  4/A.— Any  of  my  officers  will  be  ready  at  any  time  to  attend  your  Court  to 
prove  the  documents  now  filed.** 

A— 2 
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1873  We  have  been  informed  that  the  scbedule  or  papers  annexed  to  this  letter 

in  TiiR        contain  as  maxij  at  twenty-four  distinct  items  of  chairge.     Mr.  KemUe  tiie 

Mo^xsHRR     Magistrate  having  been  in  this  way  informed  by  Mr.  Kemble  the  Collector,  of 

Byvn  Ahdool  the  fact  of  a  criminal  offence  having  been  committed  by  some  one  within  bis 

r.  jurisdiction,  took  cognizance  of  it,  and  having  been  farther  led,  I  suppose,  hj 

"^TRA^R  o''**    ^^^  ^'^^  meatas,  to  sufpect  that  Abdool  Kadir  was  the  offender,  he  dealt  with 

PuuMKAu.      the  matter  as  Magistrate  under  s.  142  of  the  present  Procedure  Code,  and  then 

made  over  the  case  for  enquiry  to  Mr.  Wyer,  the  Joint  Magistrate,  and  the 

result  was  that  Mr.  Wyer  committed  Abdool  Kadir  for  trial  on  three  out  of  the 

twenty-four  charges  mentioned  or  referred  to  in  the  letter.    I  feel  myself  obliged 

to  aay  in  passing  that  this  really  seems  to  me  a  very  pitiful  effort  at  disguin^ 

the  fact  that  Mr.  Kemble  was  in  this  matter  the  real  prosecutor  in  hit  capadtj 

of  Collector,  the  prosecutor  of  Abdool  Kadir  Khan  upon  the  charges  contsined 

in  the  letter  of  the  30th  of  December,  and  it  would  have  been  much  more 

atraightforward,  to  say  the  least  of  it,  if  he  had  frankly  avowed  himself  pro- 

aecutor  and  laid  a  complaint  before  the  Joint  Magistrate  in.  the  usual  manner. 

Abdool  Kadir  was  tried  upon  these  charges  and  convicted  by  the  Sessions  Court 

on  the  nth  of  March  1878,  and  was  further  sentenced,  in  addition  to  tiie 

sentence  I  have  before  mentioned,  to  a  term  of  seven  years*  rigorous  impnfloo« 

ment.    Against  the  convictions  and  sentences  of  the  30th  of  January  and  1 1th  of 

March  respectively,  the  prisoner  appealed  to  this  Court,  and  was  acquitted  in 

the  one  case  on  the  25th  of  April,  and  in  the  other  case  on  the  26th  of  the 

same  month.    An  order  for  his  immediate  discharge  from  custody,  so  far  tf 

impriaonment  under  these  convictions  and  sentences  was  ooncemed,  wsstt 

once  sent  down  to  Mr.  Kemble,  the  Magistrate  of  Pumeah,  who  appesrs  to 

have  received  the  order  in  the  afternoon  of  the  28th  April.    The  Magistrate 

did  not  however  promptly  release  the  prisoner;    before  taking  tny  step 

towards  doing  so,  on  the  28tb,  in  his  capacity  of  Collector,  he  sent  a  letter  to 

Mr.  Wyer,  the  Joint  Magistrate,  which  runs  thus : — "  Sir, — As  I  hear  that 

Abdool  Kadir  has  been  released  by  the  High  Court  from  the  sentence  recently 

imposed  on  him  by  the  Sessions  Court,  I  have  the  honor  to  request  that  you 

will  go  on  with  the  other  charges  noticed  in  my  letter  No.  1933,  dated  80th 

December  1872,  to  the  address  of  the  Magistrate ;   I  have  the  honor  to  be, 

&c."    Upon  this  letter  is  endorsed  by  Mr.  Wyer  : — "  A  warrant  will  at  once 

issue  against  Abdool  Kadir  Kban  under    s.    409,    and  be  given    to    h^ 

Court-Inspector  to  be  served.**    It  also  appears  that,  on    the   same  dsy> 

Mr.  Wyer  issued  a  formal  warrant  according  to  the  terms  of  this  endorseinen*' 

This  having  been  done,  Abdool  Kadir  Khan  was  brought  up  from  the  J^^ 

before  Mr.  Kemble  as  Magistrate,  and  then  told  of  his  acquittal  by  the  HigQ 

Court,  and  of  the  order  for  bis  release  from  jail.    Mr.  Kemble  also  at  the  sa"*^ 

moment  turned  round  to  the  Court-Inspector  who  was  present— I  need  haraiy 

say  not  by  accident — and  said  to  him: — "  Has  Mr.  Wyer  given  you  a  warrant ^ 

The  answer  was  in  the  aflSrmative.     Mr.  Kemble  then  said: — "Take  him 

back  to  jail "    Abdool  Kadir   was  taken.    No  warrant  of  commifcme***  ^ 
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Jail  or  written  order  of  remand  was  made  out,  nor  Was  the  prisoner  taken 
before  the  Magistrate  who  had  issued  the  warrant  of  arrest  according  to  the 
exigency  of  the  warrant.  This  is  on  the  28th.  On  the  29th  the  Court-Ihspector, 
becoming,  probably  not  without  good  reason,  a  little  anxious  that  a  written 
warrant  of  commitment  should  be  made  out,  endorsed  upon  the  original 
warrant  of  arrest  this  memorandum: — *' Sir, — Yesterday  at  6  p.m.  prisoner 
8yud  Abdool  Eadir  was  released  by  order  of  the  High  Court,  Calcutta* 
At  the  moment  he  was  under  this  warrant  arrested,'  and  by  order  of  the 
Magistrate  of  this  district  sent  to  hajut.  But  owing  to  the  lateness 
of  the  hour,  the  purwannah  for  hajut  was  not  sent.  By  this  report 
therefore  I  beg  to  solicit  that  an  order  may  be  passed  by  the  huzoor  for 
giTing  a  purwannah  for  hajut  regarding  the  said  defendant.**  Mr.  Wyer 
endorsed  under  this  the  same  day : — "  That  a  purwannah  for  hajut  be  given, 
and  that  the  record  in  the  matter  of  Abdool  Kadir  made  over  by  the  Magis- 
trate, be,  by  a  proceeding,  sent  for  from  the  Sessions  Judge,*'  and  there  is  a 
further  endorsement  to  the  effect  that  a  proceeding  had  been  sent.  This  I 
understand  is  the  endorsement  which  constituted  the  written  order  of  commit<» 
ment.  On  the  Ist  of  May  the  Joint  Magistrate  issued  a  further  order  in 
this  matter.  It  seems  that  on  that  date  Mr.  Kemble  Wrote  to  Mr.  Wyer 
in  these  terms : — ^  With  reference  to  the  case  of  Abdool  Eadir  Khan  now 
pending  before  you,  I  have  the  honor  to  request  a  postponement  for  one  week^ 
until  I  receive  the  judgment  of  the  High  Court  in  the  cases  previously 
decided.'*  It  does  not  appear  that  the  prisoner  was  at  this  time  brought  before 
Mr.  Wyer,  or  indeed  that  be  wus  taken  from  prison  before  any  Magistrate  after 
the  verbal  commitment  of  Mr.  Kemble  on  the  28th  of  April  until  the  8th 
May,  a  date  to  which  I  shall  presently  come.  Mr.  Wyer  endorsed  upon  this 
application  for  adjournment  made  by  Mr.  Kemble :  --*^  The  case  will  be  post- 
poned to  the  8th,**  and  on  the  same  day  he  made  out  a  formal  order  of  remand 
until  the  8th  of  May.  It  must  be  remembered  that  up  to  this  time  no  evidence 
whatever  had  been  taken,  and  we  have  not  been  made  aware  that  there  were 
any  reasonable  grounds  or  any  ground  whatever  for  a  remand  other  than  the 
letter  of  Mr.  Kemble  written  to  Mr.  Wyer,  which  I  have  just  now  read ;  and 
I  suppose  that  the  sole  reason,  the  only  ground,  upon  which  the  Joint  Magis- 
trate detained  the  prisoner  in  hajut  was  the  gi*ound  afforded  by  such  suspicion  as 
was  lurking  in  his  mind  in  consequence  of  the  original  letter  sent  by  Mr.  Kemble 
to  him  on  the  28th  ^  of  April,  strengthened,  if  it  is  possible,  to  conceive 
it  to  be  strengthened,  by  this  letter  of  Mr.  Kemble  written  to  him  on  the  1st 
of  May  asking  for  an  adjournment.  It  is  perhaps  not  to  be  wondered  at  that 
in  this  state  of  things  the  prisoner  desired  to  see  the  warrant  of  arrest  in  order 
to  ascertain,  if  possible,  the  offence  with  which  he  was  charged,  and  the  matter 
for  which  he  was  held  in  custody.  He  accordingly  petitioned  Mr.  Wyer  for  a 
copy  of  the  warrant  of  arrest;  this  application  was  refused.  He  then  petitioned 
Mr.  Wyer  to  let  him  have  a  copy  of  the  order  of  refusal,  this  application  also 
was  refused.    He  then  made  an  application  to  be  admitted  to  bail,  not  alto- 
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1878         ^tber  an  unreasonable  one,  considering  that  sereral  days  had  already  passed,  tod 

^Ir  thk       yet  from  the  first  no  evidence  whaterer  had  been  taken,  and  indeed  no  specific 

Mooi(8hk/   Accusation  or  charge  made  against  him.    Thb  application  was  again  refosel 

Syuo  Abdool  Abdool  Kadir  then  applied  to  this  Court  by  petition  upon  the  foandadoa  of 

r.  the  material  facts  which  I  have  just  been  relating,  set  forth  in  an  affidavit,  ixtd 

The  Maois.   ^p^Q  |]^  petition  and  affidavit  the  rule  of  the  12th  of  May  issued,  which  in 

TRATB  OF  '^  *^  •      1J 

PuRMKAii.     substance  directed  that  the  record  and  processes  and  papers  in  the  case  shookl 
be  sent  up  to  this  Court ;  that  the  proceedings  in  the  matter  should  be  stayed 
in  the  Magistrate's  Court  until  further  order  of  this  Court ;  and  that  in  the 
meanwhile  the  prisoner  should  be  released  upon  certain  security  (which  was 
specified  in  the  rule)  for  his  appearance  in  the  Magistrate's  Court  when  called 
upon.    This  rule,  I  believe,  reached  Mr.  Eemble  on  the  1.4th  of  May.    The 
Magistrate  acted  upon  this  rule  so  far  as  to  admit  the  prisoner  to  bail  upon 
recognizances  conditioned  for  his  appearance  every  day  in  the   cutcherry.    At 
the  same  time  the  Magistrate  wrote  a  letter  to  the  District  Superintendent  of 
Police  in  these  words :  — >^  Sir, — Abdool  Kadir  has  just  been  released  by  orders  of 
the  High  Court  on  bail  of  Bs.  500  only.    I  think  it  extremely  probable  tbt 
he  will  try  to  escape  and  forfeit  his  bail,  I  therefore  request  that  you  will 
instruct  the  Police  to  watch  his  movements,  and  to  report  to  me  if  he  should 
be  discovered  leaving  Pumeah.    He  is  bound  to  present  himself  to  me  eveiy 
morning.*'    Upon  entering  into  the  recognizances  conditioned  in  this  manner, 
Abdool  Kadir  was  released.    The  next  day,  the  15th,  he  presented  himself  tt 
the  cutcherry  in  obedience  to  the  terms  of  the  security-bond,  and  Mr.  Eemble, 
as  I  understand,  then  directed  that  he  should  be  taken  into  custody  by  his 
Nazir;  the  Nazir  accordingly  arrested  him,  detained  him  in  his  persoosi 
custody  all  day,  and  finally  Mr.  Kemble  ordered  that  he  should  be  taken  to  the 
civil  jail  and  confined  there.    He  professed  to  do  this  of  his  own  antbonty 
as  Collector  under  the  provisions  of  Regulation  XVIII  of  1817.    No  evidence 
was  then  taken,  nor  I  believe  was  any  evidence  taken  in  the  presence  of  the 
prisoner  at  any  time  during  the  period  of  his  incarceration  in  the  civil  jml* 
which  continued  for  seven  days.  Not  unnaturally  the  prisoner  Abdool  Ksdir  did 
not  consider  this  behaviour  of  the  Magistrate  towards  him  as  amounting  to  a 
complete  carryini;  into  effect  of  the  orders  of  this  Court  given  in  the  role  of 
.  the  12th  of  May,  which,  among  other  things,  certainly  directed  that  he  shoold 
be  released.    So  he  presented  a  second  petition,  fortified  by  an  affidavit,  to  this 
Court,  and  on  the  1 9th  of  May  a  second  rule  was  issued,  calling  upon  Mr.  Kemble 
to  show  cause  why  he  did  not  carry  out  the  order  of  this  Court  which 
was  involved  in  the  rule  of  the  12th  of  May.    Before  this  second  rule  resched 
Mr.  Kemble,  he  had,  it  seems,  been  informed  by  the  Commissioner  that  the 
imprisonment  of  Abdool  Kadir  in  the  civil  jail  was  altogether  illegal,  because 
the  Regulation  under  which  he  professed  to  act  had  been  repealed,  and  he  ^f^ 
instructed  by  the  Commissioner  to  lay  a  complaint  in  his  own  person  against 
Abdool  Kadir  before  the  Magistrate,  and  to  proceed  in  the  regular  way  for  the 
prosecution  of  that  complaint.    He  therefore  released  the  prisoner  firom  viS 


VOL.  XI.]  APPENDIX.  13 

oivil  jail  on  the  evening  of  the  2l8t  of  May.    On  the  22nd  he  made  a  com-         1873 

plaint  on  oath  before  the  Joint  Magistrate,  Mr.  Wjer,  upon  the  footing  of       In  the 

which  Mr.  Wyer  issued  a  warrant  of  arrest,  and  Abdool  Eadir  was  the  same    MooNrasir 

day  again  arrested  upon  the  charges  which  were  supposed  to  be  embodied  in  Syud  A^x>oi. 

this  last  mentioned  complaint  of  Mr.  Kemble.    Upon  his  arrest  a  remand  order  «. 

was  made  out,  by  which  he  was  committed  to  hajut  to  appear  again  ^efore  the   ^"^^g  ^f  * 

Magistrate  on  the  SOth  of  May,  but  it  has  not  been  shown  to  us  that  there  was     PuaMEAU, 

any  evidence,  and  I  believe  I  may  take  it  that  there  was  none  upon  which  this 

order  of  remand  to  prison  was  made  out.    The  prisoner  then  preferred  a  third 

petition  to  this  Court  representing  the  facts,  which  I  have  just  mentioned,  by 

affidavit,  and  a  third  rule  was  issued  to  Mr.  Kemble  on  the  28th  of  May 

requiring  him  to  send  up  the  record  of  this  second  case,  as  well  as  the  first,  and  to 

release  the  prisoner  upon  bail  of  himself  Es.  1,000,  and  two  sureties  of  Rs.  500 

each.      In    the  meanwhile    Mr.    Kemble   had   made    a   second    deposition 

before  Mr.  Wyer,  and  not  in  the  presence  of  the  prisoner,  the  purpose  of  which 

it  is  not  easy  to  apprehend  unless  it  was  to  make  the  original  complaint  upon 

which  the  prisoner  had  been  already  arrested,  namely,  on  the  22nd  May,  more 

clear  and  more  complete  than  it  was  before.    Afterwards,  again  Mr.  Kemble 

corrected  both  these  depositions  by  what  I  may  term  a  letter  of  appendix 

written  to  Mr.  Wyer,  and  I  believe  that  that  letter  has  been  placed  upon  the 

record  by  Mr.  Wyer.    Thus  it  has  come  about  that  the  three  rules  which  I 

first  mentioned  have  been  issued  by  this  Court  to  Mr.  Kemble,  and  are  now 

before  us  for  adjudication. 

I  will  now  return  to  the  matter  of  the  first  rule.  The  learned  Legal  Remem- 
brancer objects  that  the  rule  was  issued  by  this  Court  without  jurisdiction. 
He  has  put  his  objections  very  clearly  in  a  detailed  form,  but  I  think  I  may 
group  them  somewhat  and  say  that  they  substantially  amount  to,  Ist,  an 
objection  that  this  Court  has  no  jurisdiction  to  revise  the  proceedings  of  a 
Magistrate  while  they  are  in  an  interlocutory  state  ;  2nd,  that  it  has  no  juris- 
diction to  suspend  such  proceedings  either  at  all,  or  at  any  rate  without 
having  the  record  before  it;  and,  3rd,  that  it  has  no  jurisdiction  in  such  a  case 
to  order  bail  to  be  taken,  because  the  Sessions  Court  has  exclusive  jurisdiction 
in  that  matter  by  virtue  of  s.  390  of  the  Criminal  Procedure  Code,  at^ 
also  because,  in  this  particnlar  case,  circumstances  justifying  the  release  of  the 
prisoner  on  bail  did  not  exist,  the  offence  with  which  he  is  charged  being 
according  to  his  own  admission  a  non -bailable  offence,  and  the  conditions  of 
s.  398  not  being  satisfied.  Now  it  appears  to  me  that  s.  297  of  the 
Criminal  Procedure  Code  furnishes  an  answer  to  all  these  objections.  The 
first  clause  of  that  section  is  as  follows :  — '^  If  in  any  case  either  called  for 
by  itself,  or  reported  for  orders,  or  which  comed  to  its  knowledge,  it  appears  to 
the  High  Court  that  there  has  been  a  material  error  in  any  judicial  proceeding 
of  any  Court  subordinate  to  it,  it  shall  pass  such  judgment,  sentence,  or 
order  thereon  as  it  thinks  fit."  If  that  clause  stood  alone,  clearly  it  woold 
exhibit  no  limitation  whatever  in  regard  to  the  stage  of  judicial  proceeding  in 
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1878         which  power  is  giren  to  the  Court  to  call  up  and  reriae  these  proceediogi. 
uTthb       The  learned  Legal  Remembrancer  argaea  however  that  the  remaining  clauiei 
H^^'sHinr    ^^  ^^^  section,  inasmuch  as  the/  are  all  directed  to  cases  Where  there  is  a 
Stud  Abdooi.  record,  and  where  a  final  order,  or  an  order  which  in  some  sense  may  be  taken 
0.   ^^'  as  a  final  order,  has  been  passed,  must  be  construed  by  implication  to  pat  s 
ThbHaois-  limitation  of  the  kind  which  he  contends  for,  upon  the  general  words  of  the 
PuKMBAH.     first  clause.     It  seems  to  me  that  we  diould  be  wrong  in  cooung  to  s 
construction  of  this  sort,  even  looking  upon  the  words  of  s.  297  alone,  hat 
when  further  we  have  regard  to  s.  64,  which  gives  this  Court  the  power, 
whenever  it  appears  to  it  that  its  order  will  promote  the  ends  of  justice  and  so 
on,  to  **  direct  the  transfer  of  any  particular  criminal  case,  or  appeal,  or  cisai 
of  cases  or  appeals,  from  a  Criminal  Court  subordinate  to  ita  sathority,  or  to  any 
other  such  Criminal  Court  of  equal  or  superior  jurisdiction,  or  maj   ord^  thst 
any  offence  shall  be  enquired  into  or  tried  in  any  district  or  division  of  a  district 
t  other  than  that  in  which  the  offence  has  been  committed,  or  that  it  shall  be 
tried  before  itself,"  it  is  quite  clear,  I  Uiink,  that  the  Court  moat  have  power  to 
take  cognisance  of  and  revise  proceedings  before  a  Magistrate  while  they  are 
still  in  the  interlocutory  state  of  pending  investigation ;  otherwise  there  would 
be  no  reason  why  the  Legislature  should  in  this  way  give  the  Court  express 
power  to  remove  a  case  from  one  tribunal  to  another  for  the  porpose  of 
carrying  on  or  continuing  the  investigation  of  it.    I  believe  that  the  objection  of 
the  learned  Legal  Remembrancer  on  this  point  is  made  now  for  the  first  time, 
and  at  any.  rate  the  Court  has,  since  the  date  when  the  new  Criminal  Frocedare 
Code  came  into  force,  been,  almost  daily  I  may  say,  acting  upon   the  general 
power  of  revision  which  hitherto  has  been  supposed  to  be  conveyed  by  this  first 
clause.    And  if  it  has  power  by  this  clause,  as  it  seems  to  me  clear  that  it  has, 
to  call  up  to  itself  proceedings  while  they  are  in  the  condition  of  the  prelimi- 
nary stage  of  investigation  for  the  purpose  of  correction  and  of  giving  proper 
directions  fur  the  conduct  of  Uie  investigation,  it  must    be  incidental  to  tbst 
power  that  the  Court  should  be  able  to  suspend  the   proceedings,  for  it  would 
be  a  manifest  absurdity  to  my  mind  that  the  Court  should  be  empowered  by 
the  Legislature  to  call  up  the  record  and  the  proceedings  in  a  case  for  the 
purpose  of  looking  at  them,  revising  them,  correcting  material  errors,  and 
putting  them  upon  a  proper  footing  of  investigation,  but  yet  that  the  Courtsbould 
have  no  power  to  stay  the  proceedings  of  the  subordinate  Court  which  reqnirs 
to  be  set  right.    It  is  no  doubt  a  very  forcible  objection  on  the  part  of  the 
learned  Legal  Remembrancer  that  a  step  of  this  kind  should  not  be  taken  by 
this  Court  without  inspection  of  the  record,  and  I  readily  concede  this  much  to 
him,  namely,  that  the  Court  ought  not  in  any,  except  extreme  cases,  to  interfere 
with  the  Magistrate's  proceedings  until  it  has  the  record  before  it.    But  I 
entirely  deny  that  it  has  not  the  power  to  do  so.    If  the  Court  were  altogether 
unable  to  take  such  a  step  without  having  the  record  before  it,  the  non-exist- 
ence or  non- production  of  a  record  would  really  efiect  a  nullification  of  this 
Court*s  powers  of  it! vision  in  some  cases  which  i  could  mention,  and  which  bj 
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tbeir  nature  would  be  cases  in  which  it  was  most  necessary  that  this  power         1878 

should  be  exercised.    In  this  very  case,  whic^  is  now  under  our  consideration,        Ih^the 

before  the  day  when  Sreenath  Baneijee  was  examined  as  a  witness  (1),  there     ^'^''^'<*^  ^' 

was  nothing  which  could  be  called  a  record,   and  if  the  Magistrate  chose  to  Syud  Ahdool 

allow  that  state  of  things  to  go  on  and  to  keep  the  prisoner  in  custody,  without,  9. 

in  fact,  taking  any  proceeding  whatever,  the  result  would  be  thgt,  while  the   "^^  Maois- 

unfortunate  prisoner  might  be  illegally  detained  in  jail  for  months,  there  would     Pubmcaii. 

be  no  material  in  the  shape  of  a  record  to  be  pat  before  the  Court  upon  which 

its  action  could  be  invoked.    And  yet  obviously  such  a  case  as  that  would  be 

one  which  would  more  require  the  intervention  of  this  Court  for  the  purpose 

of  furthering  the  ends  of  justice  than  almost  any  other  which  could  be  instanced. 

In  truth,  th&  absence  of  anything  to  record  might  afford   the  strongest 

possible  ground  for  the  interposition  of  this  Court.    But  it  further  seems 

to  me  that  the  words  of  s.  297  entirely  dispose  of  this  question  :  "  By  them 

the  Court  is  expressly  empowered  to  pass  such  judgment,  sentence,  or  order« 

as  it  thinks  fit  in  any  case  called  for  by  itself*  (t>.,  where  the  record  is  sent 

for),  "  or  which  comes  to  its  kn  owledge,"  and  this  last  must  I  apprehend  be 

any  case  the  facts  of , which  are  brought  to  the  knowledge  of  the  Court  in  any 

sufficient  manner,  whether  by  the  record  or  otherwise.    It  is  however  I  need 

hardly  say  a  rule  of  the  Court  not  to  suspend  proceedings,  and  not  to  issue 

final  orders  to  a  subordinate  Court,  until  it  has  the  facts  manifested  to  it  in  the 

uiost  sure  and  certain  shape,  namely,  the  shape  which  the  record  itself  affords, 

if  possible ;  and  nothing  is  more  common  when  the  summary  xnterj)Osition  of 

this  Court  is  invoked,  than  for  this  Court  in  the  first  instance  to  say  we 

can  only  at  this  stage  send  for    the  record,  and  when  the  record  comes 

before  us  we  shall  see  how  the  facts  stand.    But  as  I  remarked  during  the 

course  of  the  argument,  the  present  case  seemed  to  us  a  very  exceptional 

one.    We  bad  fiicts  before  us  positively   sworn   to,  with  regard  to  which 

it  was  not  likely  that  perjury  would  be  committed,  and  if  these  facts  were 

accurately   stated,  they  were  such  as  rendered  it  incumbent  upon  us  at 

once  without  delay  to  afford  the  petitioner  the  relief  which  he  asked.    It  turns 

out  that  these  fiicts  were  perfectly  accurate,  and  I  will  take  the  opportunity 

here  to  say  that  the  representation  of  facts  which  has  been  made  to  this  Court 

on  the  three  different  occasions  by  Abdool  Kadir  Khan,  in  his  several  petitions 

and  in  the  affidavits  made  on  his  behalf,  have  proved  in  our  judgment  to  be 

throughout  most  fair,  most  candid,  and  most  accurate ;  and  I  think  at  any  rate, 

in  the  final  disposal  of  these  rules,  he  ought  to  have  such  benefit  as  he  can 

properly  derive  from  the  truthful  attitude  which  he  has  taken  up  in  this  matter. 

I  don*t  think  it  is  necessary  for  me  to  add  further  reasons  why,  if  we  have  the 

power  to  bring  up  these  proceedings,  we  must  also  have  th#  power  to  suspend 

action  in  the  Court  below  pending  our  enquiry.    We  now  come  to  the  third 

objection  of  the  Legal  Remembrancer  to  the  effect  that  the  order  directing  the 

Magistrate  to  admit  Abdool  Kadir  to  bail  was  made  without  jurisdiction.    I 

(1)  This  was  the  ifitness  examined  on  the  8th  of  May. 
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1878         find  the  answer  to  that  objection  in  the  same  clause  of  a.   297  which  I 

uTtuk       ^*^^  alreadj  referred  to.    This  Court  is  empoirered  bj  that  dsQse  to  pssi 

BIooM  H  ^^    '*  ^^^^  judgment,  sentence,  or  order  thereon  as  it  thinks  fit,**  Aod  it  must  in  way 

8yud  Abdool  case  at  least  be  fit  and  proper  that  this  Court  should  give  tbe  liagistrate  sock 

DiR    HAS  ^jpg^^QQg  as  to  his  action  as  will  lead  him  to  do  that  which,  he  ought  to  htre 

Thb  Maois-   done  without  the  directions  of  the  Court    Now,  unquestLonably  at  the  lime 

TKATK  OV 

PuKiiKAu.  when  the  order  to  admit  to  bail  was  sent  down  by  this  Conrt,  although  it  if 
said  the  offence  of  which  Abdool  Kadir  was  accused  was  anon-bailable  one,  the 
Magistrate  had  power  to  remand  the  prisoner,  and  during  the  period  of 
remand  to  admit  him  to  bail ;  in  fact,  as  matters  were  represented  to  us,  sod 
as  they  now  stand  unimpeached,  it  was  his  duty  nnder  a.  989  to  htTe 
admitted  the  prisoner  to  bail  at  the  time  when  the  prisoner  applied  to  be 
admitted  to  bail.  When  it  is  said  that  the  jurisdiction  which  is  gi^en  to  tbe 
Sessions  Court  by  s.  890  in  such  a  case  as  this  to  admit  the  prisoner  to  bsil 

•  has  the  effect  of  excluding  the  power  of  the  High  Court,  it  seems  to  me 
that  some  misapprehension  at  any  rate  with  regard  to  the  two  cases  must 
exist  The  case  can  only  be  brought  before  the  Sessions  Judge  for  bail  upon 
the  footing  upon  which  it  stood  before  the  Magistrate,  and  although,  as  it 
happened  in  this  particular  instance,  the  facta  are  such  as  rendered  it  the  duty 
of  the  Magistrate  to  admit  the  prisoner  to  bail,  and  therefore  such  as  would 
make  it  the  duty  also  of  the  Sessions  Judge  on  appeal  to  direct  that  be 
should  be  admitted  to  bail,  yet  generally  the  case  before  the  Magistrate  as 

.  regards  the  question  of  bail,  and  the  case  in  this  Court,  may  materially  differ. 
When  the  case  has  been  brought  up   to  this  Court  under  the  powers  given 
by  8.  297,  and  the  day  for  further  investigation  and  inquiry  in  the  Court  below 
has  thereby  necessarily  been  postponed  for  a  considerable  period,  an  additional 
element,  a  further  ingredient,  has  been  added  to  the  case  which  would  not 
have  been  in  it  had  it  been  taken  in  the  ordinary  course  in  the  Sessions  Court ; 
for  it  must  be,  as  it  seems  to  me,  a  most  important  matter  for  consideration  in 
regard  to  the  propriety  of  admitting  the  prisoner  to  bail,  that  this  Court  bai 
found  it  necessary  to  postpone  the  day  of  further  enquiry,  and  thereby 
considerably  enlarge  the  period  of  the  prisoner*s  intermediate  imprisonment  if  be 
is  to  be  detained  in  prison  in  the  meanwhile  ;  this  I  repeat  is  a  most  important 
element  to  be  considered  when  the  propriety  of  releasing  upon  bail  is  m 
question,  and  the  addition  of  it  may  serve  to  turn  the  scale  in  the  prisoners 
favor,  when  this  Court  is  called  upon  to  determine  what  order  is  fit  and 
proper  to  be  passed  under  s.  297.    On  the  whole  then,  it  seems  to  me  that 
the  objections  which  the  learned  Legal  Remembrancer  made  to  the  rule  of 
the  12th  of  May  fail  him.    I  think  that  the  rule  is  good  and  valid,  and  tbat 
it  was  the  duty  of  the  Magistrate  to  comply  with  it.    It  is  virtually  admitted 
on  the  facts  that  he  did  not  comply  with  it,  for  he  certainly  did  not  release 
Abdool  Kadir.    It  seems  to  me  impossible  to  say  that  the  admitting  bidi 
to  bail  upon  recognizances  conditioned  in  the  way  in  which  the  recognizances 
in  this  case  were  conditioned  is  the  same  thing  as  releasing  the  prisoner. 


VOL.  XL]  APPENDIX.  I7 

I  understood  the  learned  Legal  Remembrancer  in  his  arguments  of  the  day         1878 
before  yesterday  to  appeal  to  s.  391   as  act  excuse  for  the  conduct  of  the       Inthb 
Magistrate,  and  to  urge  that  that  section  did  afford  a  ground  for  a  possible    ^"'"**  ^' 
misapprehension  on  Mr.  Eemble's  part  as  to  the  intentions  and  orders  of  this  Stud  Abdool 
Court  inTOlved  in  the  directions  to  release  on  bail ;   and  this  I  take  it,  is  pretty  ^^'J^^^*' 
nearly  as  much  as  admitting  that  the  Magistrate  did  not  carry  out  the  orders  '^^  Maois- 
of  the  Court  as  they  were  intended  to  be  carried  out    I  do  not  think  I  need    Fubsiba^ 
dwell  upon  the  terms  of  s.  391  because  it  seems  to  me  that,  if  any  one 
reads  that  section  with  an  intelligent  attention,  he  will  see  that  the  meaning 
of  it  is,  not  that  a  man  when  enlarged  should  be  given  a  qualified  or  abridged 
liberty,  but  that  it  should  be  competent  to  the  Court  to  make  the  recogni- 
zances extend  to  ensuring  his  attendance  at  more  than  one  stated  time  or 
contingency  to  meet  the  purposes  for  which  it  was  necessary  that  he  should 
be  bound  to  attend  the  Court,  as,  for  instance,  from  day  to  day  during  the 
inirestigation  or  trial.    The  learned  Legal  Remembrancer  also  Tcry  forcibly  put  « 
before  us  that  there  could  be  no  intention  on  the  part  of  any  subordinate 
officer  to  disregard  the  orders  of  this  Court,  because  he  had  an  overpowering 
incentive  to  do  his  duty  in  the  certainty  which  he  must  perceive  of  the  action 
which  would  be  taken  by  the  executive  Government  in  the  event  of  his  not 
doing  it.    If  such  motives  as  those  for  right  action  are  to  be  referred  to, 
I  would  also  say  that  this  Court  has  the  power  of  vindicating  its  own  authority 
whenever    that  authority   is  intentionally    disregarded,  and  if  it  sometimes 
becomes  necessary  or  expedient  so  to  do  when  private  persons  are  the  offenders, 
such  a  course  would  be  still  more  necessary  and  expedient  when  judicial 
officers  subordinate  to  it  deliberately  disobey  its  orders.    If  such  a  case 
should  ever  occur  as  I  trust  and  believe  it  will  not,  it  seems  to  me  that  it 
would  constitute  such  a  public  scandal  upon  our  administration  of  justice  here 
as  would  demand  the  immediate  intervention  of  this    Court  of   its  own 
authority,  and  I  doubt  not  that  such  intervention  would  be  effected.    But  we 
ntirely  accept  the  learned  Legal  Remembrancer's  assurances  that  Mr.  Kemble 
in  this  case  had  no  intention  whatever  of  disobeying  the  orders  of  this 
Court,  or  of  doing  any  act  of  disrespect  towards  this  Court.     IE  is,  I  think, 
unfortunate  that  he  was,  if  I  may  use  the  expression,  not  so  entirely  and 
thoroughly  loyal  towards  superior  authority  in    the    first    instance  as  he 
might  have  been;    because  it  is  clear   that   had  the    case  to  which  the 
rule  of   the  12th  of  May  was  directed  been  sent  up  to   this  Court,  and 
Abdool  Kadir  released  on  bail  without  delay,  the  further  complication  of 
the  matter  would  have  been  avoided,  and  the  subordipate  Court  would  have 
been  set -right  most  easily  without  that  inconvenience,  even  to  Mr.  Kemble 
himself,  which  the  course  adopted  by  him  has  certainly  brought  about. 

The  third  rule  in  some  sense  disposes  of  itself,  and  we  have  now  before  us 
both  the  record  of  the  first  case  and  the  record  of  the  second  case  preferred 
by  Mr.  Kemble  against  Abdool  Kadir  Khan.  The  last  question  then  for  us 
to  consider  is  what  is  to  be  done  in  the  matter  of  these  two  cases.    The 
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l»73         petitioner  baa  askeU  that  we  should  traoafer  the  further  inveatigalicHi  of  them 
In  thb       to  some  other  Court,  and  I  feel  mjself  most  reluctantly  forced  to  saj  that,  in 
M^ooxsiiKK    ^^1^^  ^f  ^^®  erenti  which  have  occurred,  I  think  both  Mr.  Kemble  aod 
SvrD  Abtkml  Mr.  Wyer,  although,  as  I  hare  alreadj  said,  I  acquit  them  altogether  of  inj 
p,  intention  other  than  the  mtention  to  do  their  dutj  towards  thia  Court  and  u 

Thr  Magis-  public  officers,  hare  nerertheless  eome  to  be  placed  in  a  false  position.    Ai  1 
PUR2IBAH.     remarked  at  the  outset,  the  action  which  was  taken  bj  Mr.  Kemble  in  the 
beginning  was  the  action  of  a  -prosecutor.    Had  he  openly  prosecuted  the  case 
which  he  set  up  against  Abdool  Kadir  before  -an  independent  Magistrate,  I 
doubt  not  that  everything  would  hare  gone  well.    As  it  nta,  he  noade  some 
show  of  handing  the  matter  over  to  another  officer,  but  he  did  not  do  so  in 
reality.    I  have  already  commented  upon  his  letter  of  the  30th  of  December 
from  himself  to  himself.    On  the  28th  of  April  he  directs  the  Joint  Magistrate 
to  issue  a  warrant  of  arrest,  and    the  Joint  Magistrate  does  so,  not  in  the 
exercise  on  his  own  part  of  an  independent  judicial  discretion,  but  because  he 
is  asked  to  do  so  by  the  Magistrate  of  the  district  upon  the  footing  of  «  letter 
which  that  Magistrate  wrote  to  hkn,  or  brought  lo  his  notice.    Tbe  prisoner 
upon  being  arrested  is  not  even  -then  brought  up  before  the  Magistrate  wiio 
issued  the  warrant  «f  arrest,  as  he  ought  to  have  been  in  due  coufveof  law. 
Nothing  I  thmk  can  be  clearer  now  dian  that  'the  purpose  of  a  warrsnt  of 
arrest  has  been  fulfilled  when  die  prisoner  is  brought  before  the  Magistrate 
who  issued  that  warrant,  or  any  other  Magistrate  qualified  to  act  for  hioi ; 
and  further  that  it  is  the  duty  of  the  person  who  receives  the  warrant,  and  is 
charged  with  its  execution,  to  bring  the  prisoner  before  the  Magistrate  mthoBi 
any  uoneeessary  delay.     The  warrant  of  arrest  is  issued,  in  tbe  ordiosry 
course,  either  upon  information  laid  by  a  third  person  before  a  Magistrate,  or 
by  the  Magistrate  of  his  own  authority  under  s.    142  of  the  Code;  bat. 
still  when  the  prisoner  is  once  arrested  under  it,  the  remaining  course  of 
proceeding  which  is  to  be  pursued  is  the  same  in  both  cases ;  the  prisoner 
I    should  be  brought  promptly  before  the  Magistrate,  and  the  Magistrate  has  thea9 
f   no  authority  to  further  detain  him  in  custody,  or  to  remand  him  to  prison 
.    without  some  reason  made  manifest  to  him  either  in  the  shape  of  sworn  testi- 
j   mony  given  before  him,  or  in  some  other  form  which  can  be  put  upon  the 
record,  and  which  is  sufficient  to  justify  him  in  sending  the  prisoner  to  prison, 
'    there  to  be  detained  for  a  limited  period  before  further  examination,  a  period 
which  is  never  in  any  case  to  exceed  15  days.    Nothing  of  the  kind  occurred 
here,  and  it  is  most  important  I  think  to  bear  this  in  mind,  because  it  goes  to 
show  that  Mr.  Wyer  has  not,  ahnost  from  the  beginning  to  the  end,  or  at  sny 
rate  for  the  greater  portion  of  the  case,  given  himself  even  an  opportunity  of 
exercismg  a  judicial  discretion   upon  matters  of  evidence  before  him.    lo 
making  the  first  order  of  commitment  to  hajut,  i.e.,  the  first  remand  order,  he 
acted  on  the  memorandum  of  the  Court-Inspector  only,  and  ii^  making  the         j 
more  formal  remand  order,  which  he  issued  on  the  1st  of  May,  he  acted  solely 
upon  the  request  of  Mr.  Kemble,  without  any  other  reason  manifested  to  him 
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in  any  form  whatever,  as  I  understand,  whj  he  should  bo  exercise  his  judicial  1873 

discretion.    The  consequence  was  that,  from  the  28th  of  April  until  the 8th  of       Inthe 
Maj,  f  ^.,  for  ten  dajs,  Abdool  Kadir  was  detained  in  castody  without  anj  l^al    ^^'^^r  of 
cause  simplj  at  the  instance  of  Mn  Eemble  as  it  seems  to  mj  judgment    On  Stud  Abdool 
the  8th  of  May  the  evidence  of  Sreenath  Banerjee  was  taken.    I  will  assume  „ 

that  that  evidence  was  sufficient  to  furnish  a  ground  for  the  further  detention   TucMAais- 

TRATB  OK 

of  the  prisoner.    In*  order  that  it  should  do  so,  it  ought  to  have  a  tendency     Puumkah. 
to  show  that  the   prisoner  had  committed-  some  specified  offence,  and  that 
further  evidence  would  bo  likely  to  be  obtained  by  a  remand.    I  am  not  sure 
that  there  is  even  now  after  Sreenath  Baneijee  has  given  his  evidence  any 
sufficient  material  on  the  record  to  indicate  what  offence  has  been  committed 
by  any  one^  or  further  to  indicate  that  Abdool  Kadir  is  the  person  who  com- 
mitted it.    The  VNurant  of  arrest  was-  issued  clearly  in  ignorance  of  any 
evidence  bearing  on  the  point,  for  it  did  not  in  any  degree  specify  the  offence 
ef  which  Abdool  Kadir  was  accused,  it  merely  stated  generally  that  he  was 
to  be  arrested  for  an  offence  under  s.  409 :  a  vague  statement  of  this  kind, 
I  may   remark,  is  by  no  means  a  compliance  with  the  provisions  of  the 
Criminal  Procedure  Code,  which,  for  obvious  reasons,  directs  that  the  ofience 
shall  be   specified   in   the    warrant   'What  information   could  possibly   be 
conveyed  to  an  ignorant  prisoner  by  such  a  statement  ?  I  will  not  pay  Mr.  Wyer 
the  bad  compliment  of  supposing  that  he    ever    thought  it  was  sufficient. 
The  fact  was  that  he  could  not  make  it  more  specific,  and  this  fact  affords 
the  key  to  the  whole  of  the  irregularities  committed.    After  the  14th  Abdool 
Kadir*s    imprisonment   for    seven-  days,   which  was  effected  by  Mr.  Kemble, 
was  clearly    without  jurisdiction,    and    without  legal  cause.    Mr.    Kemble 
was*  stil)<  not  in  a  position  to  make   a*  definite   accusation   against  Abdool 
Kadir,  and    nevertheless    was     still  struggling    by    any   means   regular  or 
irregular  to  keep  him  in  his  grasp.    And  again,  when  we  come  to  the  second 
case  preferred  by  Mr.    Kimble  upon  isdl^ed  new  grounds  against  Abdool 
Kadir,  we  find  that,    although    the   original   warrant  of  avrest    was    pro- 
bably   founded     upon    sufficient    sworn    information,    yet    the    subsequent 
remand  from  the  22nd  until  the  30th  was  an  order  again  made  by  Mr.  Wyer 
witliont  any  reasonable  ground,  or  indeed  any  cause  whatever.    Thus  it 
appears  to  my  view  very  plainly  that  Mr.  Kemble  has  been  aeting  in  this 
matter  from  first  to  last,  in  the  first  case  as  well  as  the  second  (calling  them 
two  cases,  though  they  really  are  one),  as  the  prosecutor  of  Abdool  Kadir 
Khan.     It  seems  to  me  further  that,  in  neither  the  one  case,  nor  in  the  other, 
is  he  yet  in  a  position  to  specify  in  any  degree  the  particular  charge  or  charges 
upon  which  he  is  prepared  to  accuse  Abdool  Kadir,  and  in  neither  case  is  he 
yet  prepared  to  offer  evidence  upon  which  he  can  ground  a  charge  against 
liim.     It  is  probably  pretty  certain  that  there  were  very  large  defalcations  in 
the  Purne|^  Collectorate    treasury   in    1870    and   1871  ;    and  no    doubt, 
Mr.  Kemble  believes  that  Abdool  Kadir  was  the  person  who  embezzled  a  good 
deal  of  the  money  ;  but  he  cannot  yet  make  any  particular  accusation  against 
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in  THB 
MATTKR  or 
liOOStUBB 

Stud  Abdool 
Kadir  Kuam 

9. 

Thb  Maoib- 

TRATB  or 
FUBBBAH. 


him :  and  u  anoertain  tbtt  eTidence  of  hu  gnflt  will  ever  be  fortihcoiDing. 

la  this  sitiiAiion  Mr.  Kemble  hu,  tt  it  seems  to  me  most  anxiouBl/,  from  the 

time  when  he  came  to  know  of  the  judgment  of  acquittal  paased  hj  Hum 

Court,  endeavoured  to  hold  Abdool  Kadir  as  it  were  under  his  hand,  while 

he  is  making  those  enquiries  and  iuTestigations  which  he  belieTes  will  enaUe 

him  some  day  to  make  a  definite  charge,  and  to  support  it  with  erideiiee 

against  Abdool  Kadir.    He  has  used   the  authority  of  Mr.  Wjer  as  Joist 

Magistrate  in  aid  of  his  purpose  to   keep  Abdool  Kadir  withia  anii*s  readi 

in  the  manner  I  have  described.    It  further  seems  to  me  that,  during  all  those 

proceedings,  Mr.  Wjer  has  lent  himself  to  Mr.  Kemble*s  purposes,  and  has 

refrained  from  exercising  a  real   judicial  discretion  of  his  own.     Ue  has 

arrested  Abdool  Ksdir  at  Mr.  Kemble*8  dictation,  and  detained  hiiD  in  prison 

without  legal  cause  at  Mr.   Kemble*s  request,  and  he  did  this  last  in  the 

so-called  second  case  when  he  must  have  had  full  notice  of  the  bi^h-haodcd 

character  of  Mr,  Kemble*s  conduct  in  confining  Abdool  Kadir  for   a  week  ia 

the  civil  prison.    It  is  with  this  view  that  I  say  it  appears  to  me  that  bodi 

Mr.  Kemble  and  Mr.  Wyer  have  come  to  be  in  a  false  position  in  this  matt^t 

and  that  I  think  it  will  not  be  right  or  fair  either  to  themselves,  or  to  tbe 

prisoner,  that  the  further  inquiry  into  and  investigation  of  these  two  eases 

should  be  carried  on  judicially  by  either  of  these  two  gentlemen. 

I  believe  I  may  say  that  we  are  agreed  upon  taking  the  coarse  in  thif 
case  which  was  taken  in  the  precedent  afibrded  by  the  Bancoorah  case  (I  )• 
There  is  no  doubt,  for  the  reasons  which  were  put  forward  by  the 
learned  Legal  Remembrancer  the  day  before  yesterday,  that  it  would  he 
exceedingly  inconvenient,  and  probably  would  cause  great  expense  and 
delay  if  thb  case  were  sent  to  another  district  for  inquiry  and  trial 
We  desire  to  avoid  this  consequence  if  possible ;  and  accordingly  we  ihislc 
that  it  will  be  best  that  our  views,  with  regard  to  the  necessity  of  removing 
these  cases  from  the  cognizance  of  Mr.  Wyer  and  Mr.  Kemble,  should  be 
communicated  to  the  Government  of  Bengal,  in  the  hope  that  the  6oYemmeolj|F 
may  depute  a  qualified  officer  to  Pumeah  to  entertain  these  cases  in  the 
place  of  dther  of  those  gentlemen.  And  upon  being  certified  that  such 
deputation  has  been  made,  we  will  make  an  order  for  the  transfer  of 
the  cases  to  the  officer  so  appointed  for  due  inquiry  and  investigation. 
We  think  further  that  any  other  case  which  Mr.  Kemble  may  wish  to 
institute  against  Abdool  Kadir  in  his  capacity  of  Collector  as  prosecutor, 
arising  out  of  these  GoUectorate  defalcations,  should  be  also  preferred  before 
this  official,  and  be  preceded  with  of  course  as  promptly  as  possible.  Should 
the  Government  of  Bengal  not  see  good  reason  to  make  an  appointment 
of  this  kind,  we  shall  feel  obliged  to  transfer  the  case  to  another  district. 
We  therefore  make  no  order  at  present,  but  simply  adjourn  the  case  for  one 
month.  The  accused  will  remain  on  the  present  bail  until  calljd  upon  to 
answer  to  the  charges  by  the  local  Court 

(1)  4  B.  L.  R.,  App.,  1. 
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Kemp,  J.— I  entirely  concur  in  the  judgment  which  has  just  been  delivered  1873 

by  Fhear,  J.    It  has  occurred  to  me  to  hare  to  sit  for  a  short  time  with       Ikthb 

that  learned  Judge  during  the  illness  of   Ainslie,  J.,  and  during  that  period     ^attrr  of 

two  cases  which  had  been  tried  by  two  Sessions  Judges  of  Zillah  Porneah  Stud  Abdool 

came  before  us  on  appeal     In  both  those  cases  the  accused  Abdool  Kadir      ^^^^,  ^^^ 

Khan  was  concerned.    In  one  of  those  cases  Phear,  J.,  passed  a  somewhat   '^"^  Maois- 

tratb  ov 
severe  censure  upon  the  conduct  of  tlie  Sessions  Judge    Mr.  Lockwood,     PuairjsAif. 

and  I  entirely  concurred  in  that  censure,  although  I  did  so  with  great  regret. 

I  am  of  opinion,  an  opinion  deliberately  arrived  at,  that  the  whole  of  the 
proceedings  in  this  case,  so  far  as  they  have  gone,  are  most  discreditable  to  the 
judicial  authorities  of  Zillah  Purneah.  It  appears  that  in  1870,  1871,  certain 
defalcations  took  place  in  the  CoUectorate  of  Zillah  Purneah.  I  understand  that 
the  Qovernment  have  recouped  themselves  by  directing  the  then  Collector 
Mr.  Worgan  to  make  good  the  sums  embezzled  by  deductions  from  his  salary. 
Subsequently  it  was  necessary  to  cast  about  for  a  victim  upon  whom  to  saddle 
these  defalcations,  and  various  charges,  the  subjects  of  the  former  trials  and  of  the 
proceedings  now  before  us,  were  laid  against  the  accused  Abdool  Kadir  Khan. 
This  person  was  at  the  tune  of  the  defalcations  the  head  clerk  of  the 
CoUectorate.  Ordinarily  speaking,  and  I  speak  from  my  own  experience, 
which  is  not  a  limited  one  in  CoUectorate  matters,  a  person  in  such  a  capacity, 
namely,  that  of  head  clerk,  would  not  be  entrusted  with  any  moneys  belonging 
to  Government ;  and,  therefore,  it  must  bftve  been  under  very  exceptional 
circumstances  that  Abdool  Kadir  Khan  could  ever  have  had  anything  to  do 
with  money  matters  in  the  CoUectorate.  We  have  been  told  that  Abdool 
Kadir  was  a  great  favorite  of  the  late  Collector  Mr.  Worgan,  and  although 
during  that  gentleman^s  presence  at  the  station  of  Purneah,  before  he  went 
to  England  on  furlough,  proceedings  were  taken  against  Abdool  Kadu-  before 
Mr.  Weeks,  who  was  then  the  Joint  Magistrate  of  Purneah,  proceedings  taken 
some  time  after  the  defalcations  were  discovered,  and  as  already  observed,  at 
a  time  when  Mr.  Worgan  was  present  at  the  station,  who  having  himself  been 
caUed  upon  to  make  good  the  amount  of  these  defalcations,  had  a  personal 
interest  in  fixing  the  responsibility  upon  some  body  else,  even  then  and  upon 
picked  charges,  the  final  result  is  that  the  accused  has  been  acquitted. 
After  the  double  acquittal  by  this  Court  in  the  trials  above  alluded  to,  the 
first  being  conducted  by  Mr.  Lockwood,  and  the  second  by  Mr.  Ward,  further 
proceedings  have  been  taken  which  have  led  to  the  three  rides  which  are  now 
before  the  Court. 

It  is  quite  unnecessary  for  me  to  add  anything,  but  a  few  words  of  entire 
concurrence  with  what  has  fallen  from  Phear,  J.,  with  reference  to  the 
objections  taken  by  the  Legal  Remembrancer  as  to  the  jurisdiction  of  this 
Court. 

It  appears  to  me  clear  that  Mr.  Kemble  the  Magistrate  has  disobeyed 
the  orders  of  this  Court ;  but  I  am  happy  to  find  that  my  learned  colleague 
K  of  Opinion  that  there  has  been  no  want  of  bona  fidss  on  the  part  of 
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1 878         Mr.  Kemble  in  thi«  matter.    I  must  ny,  speaking  for  myself^  ilutt  Mr.  Kemble s 
Im^hb       conduct,  more  particularly  with  reference  to  the  doable  capacitj  in  wbieh 

MATTKRor     be  has  acted  in  this  matter,  endeaToaring  to  evade  compliance  with  Ibe 
MooxsHsa 
Stud  Abdool  orders  of  this  Court  as  Magistrate,    by  turning  himself  for  the  nonce  into 

K4DIR  Khav  ^  Collector,  and  then  acting  under  to  old  Regulation  which  has  been  repealed, 

Thb  Maoib-    18  not  altogether  consistent  with  an  earnest  intention  to  carry  oat  our  order*. 

PuBHBAH.      ^  ^o  >^^  ^^  however  to  press  this   matter  further,  nor  in   any  wajto 

dissent  from  the  judgment  which  has  just  been  delirered    by   my  learned 

colleague. 

In  the  matter  of  the  transfer  of  the  case  to  another  Court,  I  adatit  that  this 

is  a  step  which  this  Court  ought  not  to  take  except  under  extraordinsiy 

circumstances  and  on  very   clear   and  satisfactory  grounds.     I  think  it  ii 

undoubtedly  a  slur  upon  an  official  of  any  grade  when  proceedings  which  have 

been  instituted  before  him  are  removed  from  his  Court  to  another  Court;   bat 

if  the  interests  of  justice  require  that  such  a  step  should  be  taken,  it  is  the 

duty  of  this  Court  to  do  so  without  any  reference  to  what  tbe  feelings  of  an 

official  may  be  on  receiving  the  orders  of  this  Court  directing  him  to  transfer 

the  case  to  another  officer.    Such  proceedings  of  course  carry  with  them  an 

indication  that  this  Court  can  have  no  longer  any  confidence  in  that  officer  is 

the  matter  of  his  further  proceeding  in   the  case  under  consideration,  hut 

as  I  have  already  said,   the  interests  of  justice  must  be  first   looked-  ta. 

In  this  case  I  do  not  think  it  right    that  Abdool  Eadir,  after  what  bss 

passed,  and  looking  to  the  former  proceedings  which  have  taken  place  in  this 

case  and  to  the  attitude  of  defiance  in  which  the  local  authorities  have  placed 

themselves  in  carrying  out  the  orders  of  this  Court,  or  rather   in   not  carrjing 

out  its  orders,  should  be  tried  either  by  Mr.  Kemble  or  by  Mr.   Wyer.    I  do 

not  think,  and  I  say  so  advisedly,   that  Abdool  Kadir  would  obtain   a  trial 

entirely  free  from  bias  before  either  of  those  officers.    It  is  therefore  witb 

considerable  reluctance  and  regret  that  I  am  obliged  to  concur  in  the  transfer 

of  this  case,  as  also  in  the  censure  which  has  been  passed  upon  the  local  ^ 

officers  bj  Phear,  J. 
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*  Before  Mr.  Jtutic$  iiaepker9on, 

a  M.  TARRAMONEY  DABEE  ».  HURRO  MOHUN  CH ATTERJEE  and  others.  .  1873 

May   8. 

Suit  in  FormA  PauperiB^Act  VIU^  of  1869,  tt.  804—806. 


This  was  a  suit  in  form&  pauperU,  The  petition  had  been  admitted,  and 
the  usual  order  made  under  s.  305,  and  the  case  now  came  on  fbr  hearing 
under  s.  306. 

Mr.  Branson  fbr  the  defendant  proposed  to  show  by  examination  of  the 
pliiintiff  that,  on  the  facts  stated  in  the  petition,  there  was  no  cause  of  actTon. 

Mr.  Marsden  for  the  plaintiff  objected  that  in- suits  in  forma  pauperis  no  ques- 
tion except  the  pauperism  of  the  petitioner  could,  under  s.  306,  be  gone  into— 
Shiponnessa  Bibee  ▼.  Kaminee  Blhee  (1)  and  Dipsanji  Jitsanji  v,  Fattesanji 
Jasvatsanji  (2).  The  petition  had  been  presented  in  the  usual  waj  to  the  Court, 
and  it  must  have  been  decided  that  there  was  a  cause  of  action,  under 
8.  304,  otherwise  the  notice  provided  for  in  s.  30S  would  dot  have  been 
allowed  to  issue.  The  ss.  305,  306,  307  are  to  be  taken  together..  S.  306 
refers  to  the  same  kind  of  evidence  as  is  to  be  taken  under  s.  305,  i.e.,  evidence 
as  to  the  property  with  a  view  to  judging  of  the  pauperism.    So  also  s.  307. 

Mr.  Branson. — There  are  cases  later  than  those  cited  which  are  contrary 
to  them.  In  Bibee  Muzeerun  v.  Sims  (3),  which  was  a  suit  in  formJdL 
pauperis  against  an  attorney  for  alleged  negligence  in  allowing  a*  decree  to 
pass  against  the  plaintiff,  the  defendant,  when  the  case  came  on  for  hearing 
under  s.  306,  was  allowed  to  show  that  the  plaintiff  had  known  of,  and 
consented  to,  the  decree  as  it  was  made.  Where,  on  the  day  fixed  for  hearing 
evidence  on  the  question  of  pauperism,  the  defendant  brings  to  the  notice 
of  the  Court  any  ground  on  which  the  Court  would  have  been  bound  to 
refuse  to  admit  the  petition,  it  is  in  the  discretion  of  the  Court  to  admit  or 
refuse  to  admit  evidence  of  such  ground — In  the  matter  of  the  Petition  of 
Ounga  Dass  Adhikaree  (4). 

(1)  21.  J.,  K  S.,  121.  The  following  judgmentswere  delivered:— 

(2)  5  Bom.  H.  C,  A.  C,  59. 

(8)  Unreported.  Jacksoit,  J.— This  is  an   application  for 

(4)  Before  Mr,  Justice  L.  S.  Jackson  cmd     the  purpose  of  obtaining  the  intervention  of 

Mir.  Justice  Mitter.  this  Court,  under  s.  15  of  the  High  Court's 

Act,   to  set  aside  an  order  passed  by  the 
The  Iti  8q4ember  1870.  Subordinate  Judge  of  Midnapore,  purporting 

to  have  been  made  under  the  provisions  of 
Ik  thr  HATTER  OP  THE  Pbtitiow  OF        Chapter  V  of  the  Code  of  Civil  Procedhre. 
6UN6A  DASS  ADHIKAREE.  The  application  was  presented   by   the 

petitioner  in  person,  but  at  the  request  of 

SuUin  Formd  Pauperis—Act  VTTI  qf  1959^    the  Court,  Baboo    Khetternath    Bose  has 

St.  804—306—24  ^  26  Vict.,  c.  104,  s.  15.      been  good  enough  to  argue  it  for  him,  and 

has  done  to  us  the  service  of  bringing  to  our 
Baboo  Khetter  Nath  Bose  for  the  poti-    notice  several  decisions  on  the  point, 
tioner.  The  suit  which  the  petitioner  proposed,  to 

A— 4 
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1878  Macphesbon,  J.,  said  he  would  aUow  the  plaiuUflTto  be  examiDed  with  a 

Takkamombt  view  to  show  that,  on  her  own  eTidence,  she  had  no  cause  of  action. 
Dab«k 

V. 

HuKRO        bring  was  a  salt  to  establish  his  right  to  with   evidencs  opoa  the  point,  apoa    tkc 

.tI^"!!?^.    ^    '^  3^°^   tebait   of   a   certain   religioas  question  of  paoperboL 

establishmeot   under   a   will   of   the   late  Now,  if  the  form  in  which  this  mstter 

Mohan t  Sitaram  Doss.    '  came  before  as  required  ic,  I  think  weshoaM 

It  appears  that  the  Subordinate  Jadge,  be  bound  to  refer  this  question  for  the  ded* 

after  hearing  the   petitionerf  gsre   notice  sion  of  the  Full  Bench,  because  aa  at  preaeat 

under  s.  805  to  the  opposite  party,  and  on  advised,  I  do  not  entirely  coneor  in  tbedeci- 

the  opposite  party  appearin|^  proceeded  to  skm  of  those  cases. 

consider  the  inierpretatiou  of  the  will  on  The  sections  relating  to  this  subject  mmt 

which  the  petitioner  relied,  and  finding  that  be  read    together.     S.    304    in     particakr 

a  construction  hsd  been  put  upon  the  will  mast  be  read  with  the  section  imme<&ateiy 

by  a  previous  decision  of  the  High  Court,  preceding,  vis.,    s.    303.    The    first    men- 

he  considered  that  the  petitioner  had  no  tioned  section  provides  that.  ^*  if  the  petitioe 

right  to  institute  a  suit  in  /ormd  pauperii,  be  in  form  and  duly  presented,  the  Coort 

and  on  that  ground  has  rejected  his  petition:  will  proceed    to    examine   the    petitioner 

and  the  ground  on  which  our  intervention  regarding  the  merits  of  the  claim  and  the 

is  asked  for  is  that,  in  coming  to  this  deci-  property  of   the  petitioner."    These  must 

sion,  the  Court  below  has  gone  beyond  the  be  taken   in  connection   with    the    words 

limits  prescribed  for  it,  under    s.   304  of  occurring  in  a  clause  of  s.  804,   viz.,  ^  that 

the  Code  of  Civil  Procedure,  and  has,  there-  the  allegations  of  the  petitioner  do  not  con- 

fore,  made  an  order  beyond  its  competency  stitute  a  reasonable  ground  of  action  "  whiqi 

to  make.  must,  I  think,  be  held  to  mean  that  the  claim 

We  have  been  referred  to  two  cases — In.the  has  no  merits,  that  is  to  say,  that  the  plaio- 

Matter  qf  Ramchtinder  Bromochetree  (^a)  SLnd  tiff    would    not   probably    succeed   in  his 

Bhaghut  Dots  v.  Buloram  Dou{b) — which  action.    The  grounds  stated  in  s,  804  are,   it 

are  expressly  upon  thu  point,  and  a  third  seems  to  me,  those  which,  if  they  appear, 

case,    Golam    Gm^oot    y.    Ekram  Houein  compel  the  Court  at  once  to  refuse  to  alloir 

Chowdhry  (c),  has  been  referred  to  which  the  petitioner  to  sue  as  a  pauper,  and  take 

is  not  I  think  precisely  to  the  point,  although  away  the  discretion  of  giving  notice  to  the 

it  has  a  certain  bearing  on  the  case ;  there  opposite  party  and  fixing  a  day  for  hearing  I 

is   also   a   case  of    Shiponnesta  Bibee   v.  but  if  the  Court  should  not  then  see  reasoo 

Kaminee  Bibee  (d).    In  the  first  case  which  to  refuse  the  application,   the  Court  is  at 

I   have    mentioned,   the    learned    Judges  liberty  to  fix  a  day  for  hearing  evidence  to 

held  that  the  only  points  for  consideration  be  adduced  on  either  side  upon  the  qnestioo 

by  the   Court  in  the  5th  chapter   of    the  of  pauperism ;  and  on  the  day  so  i^>pointed, 

Code  were  whether  the  defendant  or  matter  the  Court  is  at  liberty  to  consider  any  objee- 

of  the  suit  is  within  the  jurisdiction  of  the  tions  which  may  be  made  by  the  opposite 

Court,  or  whether  the  claim  is  barred  by  party,  examine  any  witnesses  produced  by 

the  statute  of   limitation,  or  whether  the  either  party,  and  either  allow,  or  refuse  to 

allegations  of   the  petitioner   constitute  a  allow,  the  petitioner  to  sue  as  a  pauper;  and 

reasonable   ground   of    action.    I   observe  I  apprehend  that  upon  such  further  hearings 

that  by  apparently  an  oversight  in   that  if  the  opposite  party  should  bring  to  the 

part  of  the  judgment,  the  words  used  are  notice  of  the  Court  any  ground  upon  which 

—**  constitute   a  cause  of  action,"  and  in  theCourCwould  have  been  bound  under  a  304 

the  case  of  Shiponneesa  Bibee  v.  KanUnee  to  refuse  to  allow  the  petitioner  to  sue  as  a 

Bibee  (cQ,    Markby,    J.,    held    upon  the  pauper,  it  would  be  the  duty  of  the  Court, 

hearing  that,  under  the  305th  and  306th  at  any  rate  it  would  be  in  the  discretion  of 

sections,  the  only  objections  which  the  Court  the  Court,  upon  being  so  informed,  to  refose 

could  hear  were  those  advanced,  together  leave.    If  this  were  not  so,  the  Court  would 

(fl)  8  Sev.  Rep.,  46.S.                           *  (c)  10  W.  R.,  857. 

(6)  3  VV.  R.,  Mis.,  20.  (rf)  2  I.  J.,  N.  S.,  121. 
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The  plaintiflr  waa  then  examined,  but  her  evidence  did  not  show  that  she         1878 

had  no  cause  of  action.  Takramosky 

Dabbb 

Mr.  Branson  proposed  to  show  it  by  calling  other  witnesses,  but  Macfhbr-           <'• 

SON,  J.,  refused  to  allow  this  (1).  Mohun 

CHATrBBJRB. 

Attorney  for  the  plaintiff:  Mr.  Pearson. 

Attorney  for  the  defendant :  Messrs.  Beehy  and  Ruiter, 

be  competent  to  allow  a  salt  to  be  brought  has  exceeded  his  juriBdiction  in  this  case, 

»fi  /ormd  pauperiij  although  it  might  be  and  I  think  he  was  competent  to  take  into 

brought  to  the  notice  of  the  Court,  on  the  consideration  the  will  upon  which  this  suit 

appearing  of  the  opposite  party,   that  the  was  brought,  for  the  purpose  of  deter min- 

cause  of   action  on    which    the   petitioner  ing  whether  the  plaintiff  had  a  valid  ground 

desired  to  sue  had  been  already  determined,  of  action  or  not. 

The  words  **  within  the  jurisdiction  of 'the  Whether  the  enquiry  under  s.  806  is   to 

Court**  in  s.  804,  I  understand  to   mean  be  restricted  to  the  question  of  pauperism 

within  the  local  jurisdiction.     The  words  or  not'  is  a  point   upon  which  I  wish  to 

are — **  the  defendant  or  matter  of  suit  ia  not  express  no  opinion ;  but  it  seems  to  me  quite 

within  the  jurisdiction   of   the  Court."    I  clear  that  the  Subordinate  Judge  was  fully 

understand  that  to  refer  to  local  situation,  competent  to  enquire  into  the  true  meaning 

and   not   to   refer    to   the    power    of   the  of  the  will,  in  order  to  aaoertain  whether  the 

Court  to  take  cognizance   of  the   matter,  plaintiff  had  a  good  cause  of  suit  or  ftot. 

Many  other    instances    might   be  pointed  Section  811  expressly  takes  away  appeals 

out  in  which  the  Court  would  be  compelled  from  orders  passed  under  Chapter  V  of  the 

to  go  on  and  entertain  a  suit  which  manifestly  Code  of  Civil  Procedure,  and  if  the  order 

could    not    succeed,  if   it    were  shut  out  passed  by  the  Subordinate  Judge  was  passed 

from  considering  such  matters  as  might  be  with  jurisdiction,  I  do  not  see  how  we  can 

brought  to  its  notice  by  the  opposite  part;^  intexfere  with  it  under  the  provisions  of  the 

at  the  hearing  under  s.  806.  Charter  Act 

I  have  stated  these  reasons  at  some  length,  Whether    the  constmction   put   by   the 

because  I  should  not  wish  it  to  be  supposed  Subordinate  Judge  upon  the  will  propounded 

that  I  bad  refused  to  consider  the  cases  by  the  plaintiff  was  correct  or  not,  is  not  a 

which  were  referred  to  on  this  occasion ;  but,  matter  which  we  can  be  called  npon  to 

in  point  of  fact,  it  seems  to  me  sufficient  to  decide  upon  this  application, 
say,  for  the  purpose  of  disposing  of  this 

application,  that  in  my  judgment  the  Court  (1)    In  the  case  of  Bhuggdbutty  Dosiee  v. 

below  has  not  exceeded  its  jurisdiction,  nor  KonnoylaU  MUter  (a),  September  4th,  1871, 

made  an  order  which  it  was  not  competent  before  Phear,  J.,    Mr.   Woodrqffe  and  Mr. 

to  make  in  taking  into  consideration   the  Marindin  proposed  to  show  on  theexami- 

construotion  of  the  will  on  which  the  plain-  nation  of  the  plaintiff,  a  suitor  informdpau^ 

tiff    relied,   even   although   it  allowed   its  P^rit,  that  she  had  no  cause  of  action  on  the 

iudinnent  to  be  guided  by  a  previous  deci-  acts  appearing  in  her  petition,  and  referred  to 

sion  of  the  High  Court  on  the  same  point.  /»  <*«  ^«««-  of  ^««^«  ^^  Adhikaree  (6), 

Consequently  there  is  no   ground  for  our  but  Phear,  J.,  refused  to  let  any  question  be 

mterfering  under  s.  16  of  the  Charter  Act.  gone  into  except  the  question  of  pauperisnu- 

Reporter'a  note, 

MiTTER,  J.— I  am  of  the  same  opinion. 

I  do  not  think  that  the  Subordinate  Judge  (a)  Unreported.          (6)  AtUe,  p.  28. 
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B^ort  Mr,  Jwitict  Jioephermm* 

.  l^*^  KUSTOOB  MULL  ahd  asothbr  r.  JOOKEERAM  ahd  otbbbs. 

Jfuif  14* 


Aflmoe  ^  amnmom$-^ParUier^AgtiU^Act  VIIJ  of  1869,  i.  17,  cl.  2. 

Thb  defendantf  in  this  case  carried  on  buaineaa  in  partnership  in  Calentta. 
Service  bad  been  effected  by  leaving  tbe  summona  witb  one  of  the  defendants, 
not  at  the  plaoe  of  busineaa  in  Calcutta,  but  in  tbe  mofuasil  at  Fuirackabad. 

Tbe  suit  was  undefended. 

Mr.  Ingram^  for  tbe  plaintifi,  submitted  tbat  service  on  one  of  several  part- 
ners was  sufficient  service  on  tbe  firm,  and  referred  to  Bamehundra  JBose  v. 
Snead  (1 ).  One  of  several  partners  is  tbe  agent  of  tbe  other  pttrtnera  under 
«.  17,  cL  2  of  Act  VUl  of  1869. 

MicFBBSsoir,  J. — There  is  a  distincUon  between  tbat  case  and  the  present 
You  bsve  not  sepcd  anj  of  tbe  defendants  at  their  place  of  business  Ib  Calcutta. 
If  tbe  defendant  who  has  been  served  bad  been  at  tbe  time  of  service  actually 
carrying  on  business  m  Calcutta  for  himself  and  tbe  other  defendants  as  partnerSi 
no  doubt  be  might  be  deemed  an  agent  for  them  under  s.  17,  cl.  2,  and  the 
service  might  be  good.    As  it  is,  it  is  good  only  against  the  defendant  served. 

Attorney  for  the  plaintiffs :  Mr.  Dignam. 


Before  Mr,  Justice  Pantifex. 

1978  In  ths  Hattxr  ov  TARINET  CHURN  GOHO,  ar  Iitsolvbmt. 

Jvfy  16. 

Juritdktum  qf  Tmolvent  Court-^Bond  Fide  Retidenee. 


Thb  insolvent  described  himself  in  his  schedule  as  residing  at  Cossipore, 
and  as  being  a  writer  in  the  employ  of  Messrs.  Cook  &  Co.,  horse-dealers  in 
Calcutta.    He  now  applied  in  person  for  an  ad  mierim  protection  order. 

There  was  no  opposition ;  but  the  applieatioa  was  refused  by  PoHTirBz,  J^ 
who  said : — To  come  within  the  Act,  the  insolvent^  not  being  a  European  BritiBb 
subject,  must  either  be  a  band  fidt  resident  in  Calcutta  at  the  time  he  presents 
his  petition,  or  a  trader  carrying  on  business  in  Calcutta.    In  this  esse  the  y 

petitioner  is  neither  tbe  one  nor  the  other,  and  therefore  bis  application  oittst 
be  refused. 

(1)  7  B.  L.  R,  App.,  58. 
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B^ore  Mr,  Juttice  Jiickfon  and  Mr.  Justice  Milter, 

BOT  LUCHMIPUT  SINGH  BAHADOOR  (Dbfbsdart)  v.  THE  SECSETART  1878 

OF  STATE  FOR  INDIA  (Plaintiff).  ^^^  '' 

Act  VIH  of  1859,  ts,  92,  246— /fijimcttMi— ilMoeAsMiU  in  Execution  of  Decr66-~Procedure. 

This  was  an  appeal  against  an  order  of  the  Officiating  Subordinate  Judge 
of  Moorsliedabad  granting  an  injunction  under  s.  92  of  the  Code  of 
Civil  Procedure  for  the  purpose  of  stopping  the  execution-proceedings  in 
respect  of  certain  immoveable  property  which  had  been  attached  with  a 
view  to  sale  in  execution  of  a  decree  obtained  by  Roy  Luchmiput  Singh 
Bahadoor  against  the  Nawab  Naztm  of  Mooi-shedabad.  Upon  the  attachment 
of  the  property  in  question,  a  claim  to  it  had  been  put  forward  by  the 
Secretary  of  State  in  Council  as  entitled  in  succession  to  the  East  India 
Company.  That  claim  was  refused,  and  as  provided  by  s.  246,  the  Secretary 
of  State  immediately  brought  a  suit  against  Roy  Luchmiput  Singh  to  establish 
bis  right,  and  it  was  in  this  suit  that  the  order  now  complained  of  was  made. 
The  injunction  was  one  restraining  the  defendant,  Roy  Luclunipnt  Singh,  from 
proceeding  to  execute  his  decree  against  the  property  which  was  the  subject  of 
dispute.  The  Nawab  Nazim  of  Moorshedabad  was  subsequently  made  a  party 
to  the  suit  under  s.  73,  Act  VUI  of  1859. 

The  defendant,  Roy  Luchmiput  Singh,  appealed  to  the  High  Court.  The 
grounds  of  appeal  were,  that  the  order  granting  the  injunction  was  illegal, 
since  neither  attachment  nor  sale  could  affect  the  interest  of  the  plaintiff  if  a 
decree  were  ultimately  obtained  by  the  Government,  as  the  effect  of  such 
a  decree  would  be  to  restore  to  the  plaintiff  the  attached  property  in  whom- 
soever*s  hands  it  might  be  ;  and  that  as  no  damage  could  accrue  to  the  plaintiff 
within  the  meaning  of  s.  92,  Act  VIII  of  1859,  even  if  a  sale  of  the 
attached  property  should  take  place,  there  were  no  legal  grounds  for  granting 
the  ii\j  unction. 

Mr.  R,  7.  Allan  and  Baboos  Sreenath  Don  and  Rash  Behary  Qhose  for 
the  appellant. 

The  Advocate- General  (o%.)  (Mr.  Paul)  and  The  Standing  Counsel 
(Mr.  Kennedy)  for  the  respondent. 

The  judgment  of  the  Court  was  delivered  by 

Jacksok,  J.  (who,  after  stating  the  facts  as  above,  continued) : — It  appears 
to  me  that  regard  being   had   to  the   terms   of  s.  92,   and  to   the  place 

^  Miscellaaeons  Regular  Appeal,  No.  68  of  1878,  from  an  order  of  the  Officiatiog 
Subordinate  Judge  of  Ziilah  Moorshedabad,  dated  the  21th  February  1878. 
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which  that  tectioii  occnpiet  io  the  Code  of  CiTil  Procedure,  ita  proTukna 
are   not    Ap|ilicable    to  «  case   like   the   present,   and  do   not  justify  the 
inae  of  this  injunction.    The  soiti  although  the  Nawab  Kaxim   haa  naoe 
been  made  a  party  under  a.   73,  was  against  Roj  Luchmipat    Singb,  and 
the  injunction  was  specificallj  directed  against  him.    It  tduinoi,  1  think,  be 
said,  that  the  propertjr  in  dispute  was  in  danger  of  being  wasted,   damaged 
or  alienated  bj  this  defendant,  nor  has  the  property  been,  or  is  it  at  present, 
in  anj  sense  in  his  possession.    That  which  the  plaintiff  apprehended,  and 
which  was  in  fact  likelj  to  occur,  was  that  the  defendant,  should,  in  executii^ 
his  own  decree,  set  the  Court  in  motion,  and  cause  the  right,  title,  and  interest 
of  the  Nawab  Nazim  to  be  sold  and  couTejed  to  some  other  person.     If  such 
sale  had  taken  place,  and  if  the  property  had  gone  into  the  hands  of  some 
person  who  was  likeljr  to  waste,  damage  or  alienate  it,  such  an  injunction  might 
have  been  properly  and  reasonably  applied  for.    The  course  whicli  has  been 
taken  in  the  present  instance  appears  to  me  too  nearly  to  resemble  the  action 
of  the  Courts  of  Equity  upon  proceedings  at  common  law  in  England  to  be 
applicable  to  proceedings  of  our  mofussil  Courts,  and  I  think  therefore  that 
the  plaintiff  entirely  misconceired  the  course  which  he  ought  to  have  taken 
in  applying  for  this  injunction.    This,  however,  it  appears  to  me,  is  only  a 
matter  of  procedure.    The  parties  before  us  in  the  present  case  are  the  very 
parties  who  were  before  the  Court  in  the  execution  claim  and  proceedings, 
and  as  in  my  opinion  upon  the  state  of  facts  disclosed  in  this  case,  it  would  not 
have  been  proper  for  the  Court  to  proceed  to  sell  the  property  in  dispute, 
I  do  not  think  that  that  which  is  in  itself  right  and  reasonable  should  be 
prejudiced  because  the  parties  have  taken  a  technically  erroneous  course.  I 
cannot  doubt  that,  if  the  Secretary  of  State  had  presented  a  further  petition 
in  Court,  in  the  execution  case  of  Roy  Luchmiput  Singh,  representing  that 
upon  the  rejection  of  his  claim,  he  has  now  brought  a  suit  to  establish  his 
right,  and  praying  that  the  sale  should  be  postponed,  the  property  continuing 
under  attachment,  the  Court  would  and  ought  to  have  complied  with  his 
application.    It  appears  to  me,  therefore,  that  we  should  direct  the  present 
injunction  to  be  dissolved,  but  at  the  same  time  we  should  order  that  the 
application  should  be  dealt  with  as  if  it  were  made  in  the  execution -proceedings, 
and  that  an  order  should  be  entered  on  those  proceedings  staying  the  sale 
pending  the  suit  which  has  now  been  commenced,  provided  always  that  it 
should  be  competent  to  the  decree-holder  in  case  of  any  undue  delay  in 
prosecuting  the  suit  to  make  a  further  application  to  the  Court  for  an 
immediate  sale.    The  order  of  the  Court  below  being  varied  in    this  way 
the  case  appears  to  me  to  be  one  in  which  we  should  make  no  order  as,  to 
costs. 
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BrfoTt  Mr,  Justice  Phear  and  Mr.  JtuHce  Ainslie. 
8UBUB  NARAIN  CHOWDHRT  and  othbr3  (Plaintiffs)  v.  SHEW  60BIND         '     1873 

PANDEY  AND  ANOTMBK  (DkFBNDAMTS).*  ^°^  ^^' 

Hindu  Law — Mitakshara-^Sale  by  Father — Suit  by  Son  to  set  tuide  AliencUion  by  Father-^ 

Refund  of  Purchaae-money, 

Baboo  Mohesh  Chtmder  Chowdhry  for  the  appellants. 

Baboos  Rameih  Chunder  MiUer  and  Nil  Madhub  Bose  for  the  respondenU. 

Thb  fuels  are  sufficiently  stated  in  the  judgment  of  the  Court,  which  was 
delivered  by 

Phbab,  J. — In  this  case  the  plaintiffs  sue  to  set  aside  a  sale  effected,  as 
I  understand,  by  their  father,  of  the  joint  family  property,  on  the  ground  that 
he  did  it  without  the  consent  of  all  the  members  of  the  joint  family,  and  had 
ixo  authority  founded  on  necessity  or  otherwise  to  pass  the  title. 

It  appears  that,  since  this  sale  by  the  fiither  took  place,  ten  years  have 
elapsed ;  and  in  the  meanwhile  ( as  much  as  six  years  before  the  bringing  of 
the  suit),  the  purchaser  from  the  father  sold  again  to  the  principal  defendants 
for  valuable  consideration.  There  is  no  suggestion  that  these  defendants  did 
not  purchase  this  property  bona  fide. 

The  lower  Appellate  Ck)urt  has  dismissed  the  plaintiffs*  suit,  and  the  case 
now  comes  up  before  us  on  special  appeal. 

It  seems  to  me  that  we  are  not,  under  the  circumstances  which  I  have 
detailed,  strictly  speaking,  called  upon  to  say  whether  or  not  the  defendants 
have  obtained  a  good  title  to  the  property  which  they  have  purchased.  It  is 
possible,  however,  that  they  have  done  so  upon  the  ground  which  is  pointed 
out  by  the  lower  Appellate  Court,  namely,  the  ground  of  necessity.  For  I  need 
hardly  say  that,  when  a  sale,  effected  by  the  representative  of  the  joint  family, 
the  karta  or  guardian,  is  impeached  on  the  ground  that  it  was  not  justified 
by  necessity,  it  is  only  incumbent  upon  the  defendants  who  purchased  in  the 
belief  that  there  was  such  necessity  to  show  that  they  had  made  all  reasonable 
enquiries  under  the  circumstances  which  attended  the  case,  and  had  reasonably 
been  led  to  the  belief  that  there  was  such  necessity.  In  the  case  before  us 
the  defendants  purchased,  as  I  may  say,  second-hand,  five  or  six  years  after  the 
property  had  been  originally  sold  by  the  father,  and  dnring  the  whole  of  this 
time  the  present  plaintifib  stood  by  quiescent,  and  did  not  in  any  way  interrupt 

*  Special  Appeal,  No.  974  of  1872,  from  a  decree  of  the  Judge  of  Saran,  dated  the 
14th  March  1872,  reversing  a  decree  of  the  Subordinate  Judge  of  that  district,  dated  the 
26tU  April  1871. 
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1878         or  interfere  vith  the  enjoyment  of  the  property  bj  the   fatbei^s  vendee, 
g^j^pj        That  fact  afone,  it  Menta  to  me,  ought  to  go  a  long  way  to  satisfy  a  bona  Jide 
NAikAiw      purchaser  from  that  Tendee  that  the  orinnal  transaction  had  been  a  good  and 
p.  yalid  one.    He  cannot  by  the  nature  of  the  case  have  it  in  his  power  to  make 

^"pjoidbt''"'  narrow  enquiries  into  the  circumstances  which  led  to  the  sale   of  the  family 
property  fire  years  before  the  time  at  which  he  purchased,  and  a  comparatiTely 
little  enquiry,  supported  by  the  evidence  of  6oiui^ie<  in  his  case,  ought  T 
think  to  be  sufficient  to  afford  a  good  defence  to  the  man  who  stands  in   that 
poeitJon.    But  whether  this  be  so  or  not,  it  is  very  clear  to  my  miod  that 
even  if  the  plaintiffs  are  in  strict  law  entitled  to  say  to  the  defendants-  ^you 
have  obtained  no  legal  title  to  this  property,  it  is  family  property  which  our 
father  had  no  power  to  aKenate,  and  we  call  upon  you  to  deiiver  it  back  to  the 
family,*  yet  they  certainly  cannot  do  that  without  offering  at  the  same  tame  to 
refund  to  the  defendants  the  money  with  interest  which  they  paid  as  oonsi- 
deration  for  their  purchase.    The  Court  could*  only  grant  a  decree  for   the 
recovery  of  the  property  by  the  joint  family  upon  those  terms,  because  it 
would  be  intolerable  that  it  should  be  in  the  power  of  the  adult  members  tff 
a  joint  family  to  stand  by,  to  see  the  property  sold  to  persons  who  bona  fide 
gave  money  for  it,  to  remain  qniet  in  view  of  these  facts  for  a  period  of  ten 
years  without  in  any  wi^  disputing  the  enjoyment  of  the  property   obtained 
under  that  alienation,  and  then  that  they  should  come  into  Court  and  be 
allowed  to  say  ^  although  we  have  stood  by  for  these  ten  years,  we  hsTe  not 
stood  by  for  twelve  years,  and  therefore  we  can  claim  to  have  the  property 
given  back  to  the  family  without  reimbursing  you  a  single  pice.*    It  seems  to  me 
that  it  is  a  very  plain  matter  of  equity  and  justice  that,  if  the  plaintiffs  under 
circumstances  like  these  seek  to  recover  back  the  family  property  which  they 
have  allowed  for  these  years  to  remain  out  of  the  family,  they  can  only  do  so 
under  the  condition  of  refunding  to  the  purchasers  the  money  which  they  paid 
for  the  purchase.    But  the  plaintiffs  have  not  offered  to  do  so  in  this  case, 
indeed  they  have  no  intention  of  doing  it,   as  is  apparent  from  what  has 
already  fallen  from  the  plaintiffii*  pleader  in  the  course  of  his  argument.     We 
think  we  ought  not  to  interfere  with   the  decision  of  the  lower  Appellate 
Court,  because  it  seems  to  us  that,  in  view  of  the  facts  as  they  are  found  by 
both  the  Courts,  it  is  a  perfectly  righteous  ond  correct  decision. 
We  dismiss  the  appeal  with  costs. 
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Befort  Mr,  Juttice  Jackson  and  Mr,  Jtutice  Mitier, 

GUNGA  GOBIND  SEN  (Dbfekdawt)  v,  GOBIND  CHUNDER  DOSS  akd  1373 

ANOTHER  (Plaintiffs).*  March  18. 


Benff.    Act    VIII  of  1869,  «.  29^Limitation—8wU  for  Arrears  of  JUnt^Pro  Formd 

Defendants, 

This  was  a  suit  instituted  under  the  provisions  of  Beng.  Act  YIII  of  1869, 
on  ftn  ijara  kabuUai  dated  21st  Jaishta  1265  (2nd  April  1858),  executed 
by  the  principal  defendant,  Gunga  Gobind  Sen,  to  recover  the  sum  of 
Rs.  489-3-10,  being  the  sum  due  to  the  plaintifib  in  respect  of  their  fourth 
share  of  the  Zemindari  Ramkanie,  of  which  they  were  co-sharers  with  the 
defendants,  for  the  years  1271  to  1276  (1864  to  1869).  It  appeared  that 
the  co-sharers  jointly  borrowed  Rs.  5,000  firom  the  appellant  on  the  ijara 
or  usufructuary  mortgage  of  their  shares  for  fourteen  years  at  a  yearly 
rental  of  Rs.  2,292,  on  condition  that  the  appellant  should  keep  to  himself 
annually  Rs.  725  on  account  of  interest  of  the  loan,  pay  the  Government 
revenue  Rs.  1,343-9-7,  and  give  the  mortgagors,  Rs.  223-6-5  for  their  subsist- 
ence. It  was  in  respect  of  the  last  claim  that  the  present  suit  was  brought. 
The  plaintiffs  had  previously  brought  their  suit  in  the  Revenue  Court  making 
their  co-sharers  who  did  not  join  him  in  the  suit  pro  formd  defendants.  They 
instituted  the  present  suit  in  the  Oivil  Court  on  27th  February  1871.  In  the 
Courts  below  the  defence  was  raised  that  a  portion  of  the  plaintiffs*  claim  was 
barred  by  the  law  of  limitation,  and  that  they  were  only  entitled  to  recover  for 
the  three  years  previous  to  the  institution  of  the  suit.  The  Munsif  referred* 
to  the  case  of  Prosotmo  Coomar  Paul  Ckowdhry  v.  Mudden  Mohun  Paul 
Chowdhry  (1),  and  gave  a  decree  for  the  whole  amount  claimed.    On  appeal 

(1)  Before  Mr.  JusOee  L,  8,  Jackson  and       The  jadgment  of  the  Gourt  was  delivered 
Mr.  Justice  Glover,  by 

The  2M  April  1870.  Jackson,  J.-It  appears  to  me  that  it  is 

not  necessary  to  trouble  the  pleaders  who 

PROSONNO    COOMAR  PAUL   CHOW-    apP«»r   *<>'    ^'^^   respondents,  because  the 

DHRY  AND  ANOTHER  (Dbfbsdants)  V.    appeHants  have  made  out  no  good  or  snffi- 

MUDDEN   MOHUN    PAUL    CHOW-    *^^®°*  *^*"^  '*^'  impugning  the  judgment  of 

DHRY  AMD  OTHERS  (Plaimtiffs)-!         the  Court  bclow. 

There  were  three  questions  of  law  raised 

Baboo  Annoda  Pershad  Banerjee  for  the    i<^  ^his  appeal ;  the  first  beiog  that  the  Civil 

appellants.  Court  had  no  jurisdiction  to  entertain  this 

suit,  the  real  object  of  that  suit  being  to 

Baboos  Onoooool  Chtmder  Mookerj'ee  and    recover  from  the  defendants  an  arrear  of  rent, 

MohvMf  Mohun  Roy  for  the  respondents.  such  a  suit  being,  it  was  contended,  cogni- 

*  Special  Appeals,  Nos.  428  and  475  of  1872,  from  the  decrees  of  Subordinate  Judge  of 
Tipperah,  dated  the  7th  December  1871,  affirming  the  decrees  of  the  Munsif  of  that 
district,  dated  the  10th  AprU  1871. 

t  Regular  Appeal,  No.  256  of  1870,  from  a  decision  of  the  second  Subordinate  Jadge 
of  the  24-Pergumias,  dated  the  23rd  September  1869. 
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1878         by  the  defendant  Gunga  Gobind  Sen,  the  Jadge  held  that  the  provisions  of 

GuMOA       8.  16,  d.  1,  Act  XIV  of  1859,  applied  to  the  cafe;  and  dismissed  the  appeal 

G<>ui!f i>  Sim       .j.}^^  defendant,  Gunga  Gobind  Ben,  appealed  to  the  High  Court. 

GobikhChuh- 
i>KB  Dou.         Baboo  Doorga  Mohan  Dou  for  the  appellant. 

Baboo  BuMgiheedhur  Sen  for  the  respondents. 

Baboo  Doorga  Mohan  Dou  for  the  appellant  contended  that  this  was  a  mit 
for  the  recovery  of  money  on  a  breach  of  a  written  contract,  «£;?.,  the  yara 
kabuliat^  which  coold  have  been  registered  under  the  provisions  of  Act  XIX 
of  1843,  and  therefore  the  period  of  limitation  was  that  provided  by  cL  10, 
8.  1,  Act  Xiy  of  1859,  viz^  three  years  from  the  time  when  the  breadi 
of  contract  in  respect  of  which  the  suit  is  brought  just  took  place,  and  that 
the  lower  Appellate  Court  was  wrong  in  holding  that  there  was  no  provision  in 
Act  XIV  of  1859  for  a  suit  like  this,  and  in  holding  that,  therefore,  cL  16, 
8.  1,  was  applicable.  Even  if  cl.  10,  s.  1,  does  not  apply,  the  pUanti&t 
claim  is  barred  for  the  first  three  years  sued  for,  as  the  period  of  limitation 
provided  by  s.  29,  Beng.  Act  VIII  of  1869,  applies  to  the  case. 

Baboo  Bungiheedhur  Sen  for  the  respondents  contended  that  there  bein^ 
no  special  law  of  limitation  by  Act  XIV  of  1859  applicable  to  the  case,  it  fell 
under  cl.    16,  s.  1  of  that  Act,  and  consequently  the  whole  claim  should  be 
decreed.    Act  VIII  of  1869  does  not  apply — Prosonno  Coomar  Paul  Chaw- 
dhry  V.  Mudden  Mohun  Paul  Chowdhry  (1). 

zable  in'the  BeveDue  Court,  and  that  Court  was  barred  by  limitation,  inasmuch  as  the 

aloae.    It  appears  that  a  suit  for  that  sole  suit   being  for  arrears   of    rent    for  1270 

object  was  commenced  in  the  Revenue  Court,  and  1271  (1863  and  1864),  and    being  com- 

and   by  the  final  judgment   of   the   Full  menced  on  the  7th  of  Magh    1275   (19th 

Heoch  (a)  of  this  Court,  it  was  decided  that  January    1869),    was   brought    more  thMn 

it  was  not  cognizable  by  the  Court  of  the  three  years  after  the  rent  became  doe,  and 

Collector  upon  the  ground  that  there  was  therefore,  under  s.   82,  Act  X  of  1859,  vss 

no  actual  contract  between  the  plaintiUs  and  after  time.    It  appears  to  me  that  the  period 

defendants,  and  that   the  liability  of  the  of  limiution  specified  in  Act   X  of  1859 

defendants  would  arise  out  of  equitable  con-  has  reference  exclusively  to  suits  brougtt 

siderations  which  the  Collector's  Court  was  and  determined  under  that  Act.    This  is  not 

not  competent  to  determine.    The  present  a  suit  tried  under  Act  X  of  1859,  but  under 

suit,  therefore,  is  not  merely  a  suit  to  recover  the  general  jurisdiction  of  the  Civil  Court, 
arrears   of    rent,    but   to     determine   the       But  even  if  the  plaintiffs  were  limited  by  < 

liability  of  the  defendants  arising  out   of  the  period  of  three  years,  it  appears  to  me  ( 

matters  not  within  the  cognizance  of  the  that   they  are  amply  within   that  period, 

Bevenue  Court,  so  that  the  arrear  of  rent  because  they  are  entitled,  under  a.  14,  Act 

may  be  recovered  upon  such  liability  being  XIV  of  1859,  to  a  deduction  of  the  period 

made  out.    I  think  it  clear,  therefore,  that  during  which  they  were  5ofi4  Jide  prose- 

the     Civil    Court   (as   indeed,   a   distinct  cuting  their  claim  in  the   Bevenue  Court  / 

expression  of   opinion  to  that  effect  was  This  is  the  third  point  of  law  which  V  I 

thrown   out  in  the  judgment  of  the  Full  raised,  and  I  think  it  must  be  decided  in  favor  1 

Bench)  had  jurisdiction.  of  the  respondents.  I 

Secondly. -^It  was  sUted  that  this  claim  (1)  Ante^  p.  81. 

(a)  Prosonno  Coomar  Paul  Chowdhry  v.  Koylash  Chmder  Paui  Chowdhry^  Case  285  of  ( 

1866 ;  23rd  September  1867.  I 
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The  judgment  of  the  Court  was  delivered  by 

Jackson,  J. — The  plaintiffs  in  this  c&se  sued  the  defendants,  who  are  ijara' 


1878 


GUMOA 
GOBIND  SkN 

cUtrs  of  the  property  in  which  they  were  joint  owners  or  co-sharers,  for  arrears  of , ,        "• 

\     *^      "^  .  .  GobindChun- 

rent  extending  over  the  period  of  six  years.    They  first  brought  their  suit  in     deu  Doss, 
the  Revenue  Court;  and  inasmuch  as  the  co-sharers  had  not  joined  them  in 
that  suit,  they  made  them  co-defendants.    It  does  not  appear  that  the  plaintifis 
sought  any  relief  against  these  co-defendants,  but  by  reason  of  their  being 
parties  to  the  suit,  it  was  held  by  a  Division  Bench  of  this  Court  that  the  suit  ^ 

so  constituted  could  not  proceed  in  the  Revenue  Court  The  plaintiffs,  there- 
fore, haye  now  instituted  the  suit  in  the  Civil  Court.  It  was  brought  in 
February  1871,  therefore  some  time  after  the  Beng.  Act  YIII  of  1869  came 
into  operation. 

The  defendants  objected  that,  under  the  law  of  limitation  applicable  to  the 
case,  no  more  than  three  years*  rent  could  be  recovered,  but  the  Subordinate 
Judge  has  held,  affirming  the  decision  of  the  Munsi^  that  cl.  16,  s.  1,  Act  XIV 
of  1859,  applied  to  the  case. 

It  appears  to  me  that  although  the  co-sharers  were  made  pro  forma 
defendants  in  the  case,  that  does  not  alter  the  real  character  of  the  suit, 
which  is  to  recover  arrears  of  rent,  and  that  therefore  the  provisions  of  s.  29, 
Beng.  Act  YIII  of  1869,  apply  to  the  case.  That  being  so,  even  allowing 
plaintiffs  the  space  of  nine  months  and  ten  days  during  which  their  previous 
suit  was  pending,  it  seems  that  all  claim  for  rent'beyond  three  years  is  out  of  time. 
1'his  case  is  clearly  distinguishable  from  the  case  of  Prosonno  Coomar  Paul 
Chowdhry  v.  Mudden  Mohun  Paul  Chowdhry  (1).,  There  it  was  held  that 
the  subject  of  the  plaintiff}*  claim  was  not  rent,  it  being  sought  to  enforce 
certain  liabilities  arising  out  of  equities  as  against  parties  who  were  not  the 
ostensible  tenants.  I  think  the  judgment  of  the  lower  Court  must  be 
modified  on  this  question.  The  plaintiffs  will  get  a  decree  for  only  three  years* 
rent.    Each  party  will  pay  his  own  costs. 


Before  Mr.  Justice  Ponlifex, 

In  THB  M ATTBR  OF  THE   PBTITtOW   OP  NOLITMOHAN   DOSS,  AN  INSOLVENT. 

11  J-  12  FiW.,  c.  21  (^Tke  Indian  Insolvent  Act),  *.  36.— Practice— 

JBxamination — Counse  I, 

A  person  from  whom  property  ia  soaght  to  be  taken  under  s.  86  of  11  A  12  Vict.,  c.  21, 
is  entitled  to  be  represented  by  Counsel. 

Onb  Hurruck  Chand  Golicha,  a  creditor  of  Nolitmohan  Doss,  an  insolvent, 
on  the  6th  August  1873,  applied  for  an  order  directing  that  an  early  day  might 


1878 
Augtui  12. 


(1)  AnU,  p.  31. 
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1878         be  fixed  for  the  attendance  and  examination  of  tlie  inM^rent,  and  of  Qmoder- 
hTrHB       monejr  Raur,  and  Shamlall  Does,  under  s.  36  of  the  Insolrent  Act. 
TM  Frrmov     '^^^  applicant  in  hii  petition  stated  (inter  alia)  that  the   insolTOit  had 

OK  NoLiT-    other  mofreable  property  than  that  which  had  been  set  out  in  hia  estate-ptper, 
mouah  Dofla 

and  had  not  given  up  poaiession  thereof  to  the  Official  Assignee  for  the  benefit 

of  hiH  creditors,  bat  had  concealed  a  portion  of  the  same  in  hii  own  hoofie, 

a  portion  in  the  house  of  Chundennonej  Raur,  of  Goopeemohan  Base's 

lane,  and  another  portion  in  the  house  of  Shamlall  Doss,  of  SombhoonsoUi 

Doss's  lane ;  that  the  insolvent  had  given  up  a  portion   of  hia  khaUa  books 

and  books  of  account,  but  had  not  as  jet  given  possession  of  aO  of  than, 

although  he  had  been  called  upon  for  them  bj  the  Official  Assignee.     An  ordff 

was  made  as  prayed,  and  the  matter  now  came  on  for  hearing. 

Mr.  Allen,  on  behalf  of  Hurruck  Chand  Golioha,  objected  to  Mr.  Fhilb>* 
appearing  for  Chundennonej  Raur  and  Shamlall  Doss,  and  in  sopport  of  Us 
contention  referred  to  In  re  MokendrolaU  Doss,  30th  Julj  1870,  mentioned 
in  the  notes  to  s.  36  of  the  Insolvent  Act ;  see  Millett  &  GUrke'a  Insolvency        | 
in  India,  p.  51 . 

Mr.  PhiU^s  submitted  that  in  the  case  of  In  re  MokendrolaU  I>oe$,  it  did 
not  appear  that  the  person  who  was  to  be  examined  had  anj  interest  at  stake, 
whereas  in  the  present  case  it  was  alleged  that  propertj  was  in  the  possession 
of  his  clients,  and  that  endeavours  were  about  to  be  made  to  take  such  pro- 
pertj from  them. 

PoBTmx,  J.— The  proceedings  under  s.  36  are  peculiar.  If  in  an j  esse 
other  than  under  the  Insolvencj  Act  Mr.  Allen*8  client  wanted  to  recover  the 
propertj  which  he  alleges  is  in  the  possession  of  the  persons  whom  he  hss 
cited  as  witnesses,  he  would  have  to  sue  them  for  it  as  defendants. 

I  consider  that,  as  a  matter  of  fitimess,  a  person  from  whom  propertj  is  1 

sought  to  be  taken  under  s.  36,  is  entitled  to  be  represented  bj  Counsel.  ' 

Attomej  for  Hurruck  Chand  Golicha:  Baboo  W,  C.  Bonnerjee, 

Attornejs  for  Chundermonej  Raur  and  Shamlal  Doss :  Messrs.  Trotmn 
i-Co. 


Before  Mr,  Justice  Pontifex. 

1873  Iw  THE  MATTBB  OF  HAMILTON  ANSTRUTHER  ahd  arothcb, 

-^•^^"^  S.  Ihsolvbkts. 


Schedule,   Verification  of,  by  Affidavit^ Absence  of  Insolvent'-ll  §f  12  VveL^ 

c,  21  {Indian  Insolvent  Act), 

Hamiltoh  Anstbitthbb  and  William  Mactavish,  the  insolvents  in  this  matter, 
applied  to  the  Court  for  their  personal  discharge.  A  similar  applicatioD  bad 
been  made  on  the  5th  April  1873,  and  on  that  occasion  the  trustee,  under  the 


VOL.  XI.]  APPENDED.  36 

English  bankruptcj  of  one  James  Hamilton  Robinson,  appeared,  and  it  was         1878 
ordered  that  the  farther  hearing  of  the  matter  should  stand  adjourned  until  the       In  thr 
5th  of  August  with  ad  interim  protection ;  that  the  insolvents  be  at  liberty  to     Hiucn^N 
amen<i  their  schedule,  and  that  the  substance  of  the  order  be  published  twice  Anbtrvthkh. 
in  the  London  OcLzeUe^  and  once  in  the  Calcutta  Oazette*    At  ihis  hearing 
Mr.  Anstruther  had  been  examined.    It  now  appeared  that,  subsequent  to  this 
order,  Mr.  Anstruther  was  obliged  to  leave  India  on  account  of  ill  health,  and 
was  on  his  waj  to  the  south  of  Italy,  consequentlj  he  was  not  in  Court  to 
verify  the  schedule.    No  opposition  had  been  entered,  and  Mr.  Mactavish  was 
present  in  Court. 

Mr.  Woodroffe  and  Mr.  W,  Jackson  for  the  insolvents. 

Mr.  Woodroffe  contended  that  there  was  nothing  in  the  Act  which  declares 
that  the  insolvent  must  personally  attest  the  truth  of  the  schedule ;  that  in 
this  case  one  partner  was  in  Court,  and  that  his  attestation  wpuld  be  suffi- 
cient; but  that,  if  necessary,  a  commission  could  issue,  and  Mr.  Anstruther 
be  examined. 

Mr.  Remfryy  for  the  trustee,  under  the  English  bankruptcy  of  J.  H.  Robinson, 
asked  for  his  costs. 

PoRTiFBx,  J. — Under  the  circumstances  of  this  case,  there  being  no  opposition, 
and  no  one  desiring  to  question  Mr.  Anstruther,  who  has  already  been  examined 
once,  and  has  lately  been  sent  away  from  India  dangerously  ill,  I  consider  that 
it  will  be  sufficient  that  the  truth  of  the  schedule  should  be  attested  by  the 
other  insolvent,  Mr.  Mactavish,  who  was  the  partner  of  Mr.  Anstruther;  but 
perhaps  it  would  be  as  well  to  have  on  the  record  of  the  case  an  affidavit  from 
Mr.  Anstruther  sworn  before  a  notary  public,  or  a  British  consul,  verifying 
the  schedule.  Personal  discharge  is  given  upon  the  understanding  that  such 
affidavit  will  be  filed. 

Attorney  for  the  insolvents :  Mr.  J,  O.  Motes, 

Attorneys  for  tiie  trustee  under  the  English  bankruptcy  of  Mr.  Robinson : 
Messrs.  Rogers  and  Remfry, 


Before  Mr,  Justice  Macpherson. 

KISTOKAMINY  DOSSBB  v.  MIRTOONJOY  DUTT.  i878 

A»gugt  18  A  27. 

\  Costs — Hindu  Widow — Partiiiqn  Suit,  ~~ 

In  a  suit  by  a  childless  Hindo  widow  for  partition  of  her  late  husband's  estate,  from 
which  she  alleged  that  she  had  been  ejected  by  the  defendant,  the  reversionary  heir,  the 
widow  consented  to  a  decree  for  partition,  whereby  a  moiety  of  the  property  was  allotted 
to  her  for  the  estate  of  a  Hindu  widow,  and  the  parties  were  ordered  to  pay  their  own 
costs  respectively.    There  was  nothing  in  the  decree  to  show  that  the  defendant  had  be^ 
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rfl73  (ToiUy  of  uij  muoondact,  or  that  there  was  any  necesaity  for  the  sait.    An  apptieaUoa 

KiHTOKAMiNT  ^7  ^^^  widow  that  her  coets  of  suit  might  be  paid  by  the  sale  ahaolutely  of  the  diare 
D088ICK        allotted  to  her  was  refused. 

V. 

^'^J^-'^^  The  plaintiff,  t  childless  Hindu  widow,  having  brought  a  suit  for  a  ptrti- 
tion  of  her  late  hosband^s  estate  against  his  reyersionary  heir  the  defendint, 
consented  to  a  decree,  whereby  she  was  declared  entitled  to  a  childless  widow's 
interest  in  a  moiety  of  the  property,  the  defendant  was  declared  entitled  to 
the  remaining  moiety  absolutely,  and  it  was  ordered  that  the  parties 
respectively  should  bear  their  own  costs  of  suit. 

Mr.  Bonnerjee,  on  behalf  of  the  plaintiff,  now  moved  for  an  order  enabling 
her  to  sell  her  share  of  the  property  for  the  purpose  of  paying  her  costs  of  die 
suit  and  of  the  present  application,  and  of  securing  her  maintenance. 

The  motion  was  based  on  an  affidavit,  in  which  the  plain dff  stated  that  aboat 
Rs.  1,200  was  due  to  her  attorneys  for  costs  ;  that  she  was  possessed  of  no 
property  besides  that  allotted  to  her  in  the  suit,  the  value  of  which  did  not 
exceed  Rs.  3,000 ;  that  unless  she  could  make  arrangements  to  pay  the  costs  dae 
to  her  attorneys,  proceedings  would  be  taken  against  her  which  would  render 
her  liable  to  further  costs ;  that  she  had  attempted  to  sell  her  share,  but  that 
the  defendant  had  warned  off  intending  purchasers ;  and  finally  that  she  hsd 
been  compelled  to  bring  the  suit,  in  consequence  of  her  having  been  turned 
out  of  the  house,  which  was  the  subject  of  partition,  by  the  defendant. 

Mr.  Bonnerjee  cited  Cox  v.  Cox  (I),  and  I  Seton  on  Decrees  (3rd  edit.), 
page  578. 

Mr.  Wood^  contra, 

Macphersoh,  J. — I  cannot  grant  this  application.  The  applicant  btf 
consented  to  a  decree  for  partition  which  directs  that  the  parties  should  bear 
their  own  costs  respectively.  There  is  nothing  in  the  decree  to  show  sn/ 
misconduct  on  the  part  of  the  defendant,  or  that  there  was  any  necessity  £>' 
the  suit  at  all.  The  partition  has  been  effected,  and  the  widow  now  asks  thst 
her  costs  should  be  paid  out  of  the  share  allotted  to  her,  i.  e,^  not  out  of  the 
lifo-intercst  to  which  alone  she  is  entitled,  but  by  sale  absolutely  of  what  )a^ 
been  allotted  to  her.  As  the  defendant  is  the  immediate  reversioner  who,  on  the 
plaintiff's  death,  will  succeed  to  this  property  as  heir  of  her  husband,  the  ^vB' 
tiffin  effect  asks  that  the  defendant  should  ultimately  bear  her  costs  of  this  suit. 
If  she  had  any  case  against  the  defendant  which  made  it  proper  that  her  costs 
should  be  thrown  on  him,  she  ought  to  have  had  the  question  raised  and  decided 
before  the  decree  was  passed.  It  is  not  in  every  suit  by  a  child]ess  Hindu 
widow  for  partition  that  it  can  be  taken  that  the  suit  is  for  the  benefit  of  her 
deceased  husband.  Partition  in  itself  is  in  no  degree  a  necessity  or  a  benefit 
to  the  deceased  husband.  And  if  the  widow  wishes  to  pay  the  costs  of  s 
partition  suit  which  she  has  brought,  by  sale  of  the  property  allotted  to  her 

(1)  3  K.  d(  J.,  5M. 
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and  not  merely  by  sale  of  her  own  limited  interest  therein,  she  must  make  IS73 


out  a  distinct  case  of  necessity,  and  mast  prove  that  she  was  driven  to  sue  in  Kistokamimt 

DoSSEK 

order  to  protect  herself  and  her  husband's  estate.  ^^ 

MlBTOONJOY 

Attorney  for  the  plaintiff:  Baboo  Kallynath  Mitter,  Dutt. 

Attorneys  for  the  defendant :  Messrs.  Rogers  and  Remfry, 


Before  Mr.  Justice  Markhy  and  Mr.  Justice  Birch, 


1878 


BAMNIDHY  KOONDOO  awd  anothbb  (Jiidgm»mt-dbbtob»)  r.  RAJAH       May  81. 
OJOODHYARAM  KHAN  (D«cbbb-holdbe).» 

Power  of  Mofnssil  Courts  to  make  Orders  in  pcenam  against  Persons  not 
Parties  to  a  Suit— Order  for  Payment  of  Costs  on  Person  not  Party  to  the 
Suit,  and  after  Dismissal  of  Suit, 

Baboos  Rally  Mohun  Doss^  Romesh  Chunder  Mitter,  and  Bhobany  Chum 
Dutt  for  the  appellants. 

The  Advocate- General  ofSg.  (Mr.  Paul),  Mr.  Woodroffe,  and  Mr.  U.  J.  Allan 
for  the  respondent. 

Thb  facts  are  stated  in  the  judgment  of  the  Court,  which  was  delivered  by 

Mabkbt,  J. — In  this  case  it  has  been  established  to  the  satisfaction  of  the 
pis  trie  t  Judge,  upon  an  enquiry  instituted  by  him,  that  Ramnidhy  Koondoo 
and  Bykantnath  Koondoo,  being  desirous  of  entering  into  a  transaction  for  the 
purpose  of  assisting  certain  persons  called  the  Bhooyas  in  establishing  their  ' 
claim  to  certain  landed  property  in  Midnapore,  agreed  that  they  should  receive 
as  a  consideration  for  so  doing  the  half  of  any  property  that  might  be  recovered 
in  the  suit ;  and  in  order  to  carry  out  this  arrangement,  purchased  from  the 
Bhooyas  at  a  nominal  sum  one-half  of  their  interest  in  this  property ;  but  the 
Koondoos,  instead  of  taking  a  conveyance  in  their  own  names  and  joining  with 
the  Bhooyas  as  plaintiffit  in  the  suit,  took  a  conveyance  in  the  name  of  one 
Shama  Soondery,  an  indigent  member  of  their  family,  and  dependent  upon 
them  for  support :  and  they  caused  the  suit  to  be  brought  in  her  name  and 
that  of  the  Bhooyas  jointly.  The  District  Judge  has  found  that  Shama 
Soondery  was  thus  put  forward  by  the  Koondoos  in  order  to  save  themselves 
from  having  to  pay  the  costs  of  the  suits  which  were  to  be  brought  to  establish 

*  Miscellaneous  Regnlar  Appeals,  Nos.  62  and  63  of  1873,  from  the  orders  of  the 
Jadge  of  Midnapore,  dated  the  14th  February  1873. 
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the  claim  in  case  they  should  be  unsoccessfiiL  The  Dbtriet  Judge  is 
further  of  opinion  that  Ramnidhy  Koondoo  and  Bjkantnath  Koondoo  are 
the  real  plaintifi  in  the  suit,  though  acting  in  the  name  of  Sbama  Soondery. 
Upon  these  facts  being  established,  the  District  Judge  directed  that  the 
names  of  Ramnidhj  Koondoo  and  Bjkantnath  Koondoo  should  be  added  to 
the  decree  for  costs  which  the  defendant  had  obtained  in  the  two  suits  breast 
in  the  name  of  the  Bhoojas  and  Shama  Soondery  Dossee  under  the  shore 
arrangement,  and  which  the  District  Judge  had  dismissed.  Having  had  the 
depositions  taken  bj  the  Judge  read  to  us,  and  baring  heard  the  azgumenti 
thereon,  we  have  no  reason  whatever  to  doubt  that  his  condoaions  of  ftet 
are  fuUj  justified  bj  the  evidence. 

The  question  for  consideration  is  whether  the  District  Judge  had  poter 
to  make  such  an  order  as  was  made  bj  him  upon  these  fiusts  being  brought 
to  his  notice. 

Whether  or  no,  if  the  application  had  been  made  whilst  the  suit  was  still 
pending  in  the  District  Judge*8  Court,  the  Koondoos  could  have  been  msde 
liable  in  the  decree  for  costs,  we  need  not  now  determine.    No  doubt,  the 
District  Judge  had  facts  before  him  which  showed  that  Shama  Soondeiy's 
ownership  was  a  mere  fiction ;  that  in  fiust,  as  put  bj  Afr.  Woodrofie,  she  wsf 
no  more  a  reality  than  the  John  Doe  or  Richard  Roe  in  the  old-fiisfaioned 
English  action  of  ejectment,  and  possibly  it  might  have  been  considered 
that,  in  making  the  Koondoos  by  name  liable  for  costs,  he  was  in  reslity 
only  drawing  up  the  decree  in  accordance  with  the  real  facts  of  the  case. 
But,  however  desirous  we  may  be  to  support  the  District  Judge  in  check" 
ing  an  undoubted  firaud,  we  fed  unable  to  say  that  he  had  power  to  mske 
such  an  order  in  the  present  case,  because  when  that  order  was  made,  the  suit 
was  no  longer  pending  in  his  Court.    The  record  had  iefi  his  Court,  and  hsd 
been  brought  up  to  this  Court  upon  appeal  against  the  decree  dismissing  the  suit. 
Even,  therefore,  if  the  District  Judge  had  power  to  draw  up  a  decree  mskiog 
the  Koondoos  liable  for  costs  whilst  the  suit  was  still  pending  in  his  Court, 
it  was  clearly  impossible  for  him  to  do  so,  after  it  had  been  carried  out  of  his 
Court  into  the  Court  of  Appeal. 

It  was,  however,  contended  that  this  was  not  really  what  the  Judg^ 
intended  to  do ;  that  this  order  should  be  looked  upon  not  as  a  decree  or  96 
part  of  a  decree  against  parties  to  a  suit,  but  as  an  order  made  in  panam  agsiost 
the  Koondoos,  similar  to  the  orders  which  have  been  sometimes  tntA^ 
in  the  High  Court  on  the  original  side  against  persons  not  parties  to 
the  suit  to  pay  the  costs  of  a  suit  which  they  have  promoted  or  instigated. 
It  is  not  necessary  for  us,  on  this  occasion,  to  examine  accurately  upon  what 
grounds  such  orders  are  made  by  this  Court.  The  general  principle  cannot  be 
denied  that  Courts  of  Justice  have  only  power  to  deal  with  persons  brought 
before  them  by  regular  process  of  law,  and  they  have  not  power  otherwise 
than  by  such  process  to  summon  before  them  any  persons  they  may  choose,  to 
answer  for  their  misconduct.    There  are,  no  doubt,  exceptions  to  this  principi<^ 
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such  as  t^e  power  to  punish  what  is  called  ^'  contempt  of  Court, "  and  it  has 
been  considered  that  this  Court  on  its  Original  Side  has  very  wide  powers  in 
this  respect.  But  we  do  not  feel  justified  in  saying  that  the  Civil  Courts  of  the 
mofussil  have  these  wide  and  general  powers.  If  one  such  Court  has  them, 
all  must  have  them ;  and  we  think  it  must  not  be  too  hastily  assumed  that 
Courts  of  such  various  grades  have  all  precisely  the  same  wide  and  general 
powers  as  are  possessed  by  this  Court.  No  authority  has  been  produced  before 
us  for  holding  that  mofussil  Courts  possess  power  to  make  an  order  m  pcmam 
against  persons  who  are  not  parties  to  a  suit  such  as  the  Judge  has  nuide  in 
this  case,  and  no  instance  has  been  shown  in  which  such  powers  have  been 
exercised.  Special  powers  to  punish  by  fine  not  exceeding  Rs.  200  any  person 
guilty  of  contempt  in  open  Court,  or  of  undue  arrogations  of  the  authority  of 
the  Court,  or  of  illegal  execution  of  judicial  authority  in  his  own  cause,  were 
conferred  upon  these  Courts  at  their  foundation  (Regulation  IV  of  1793,  s.  21), 
and  these  powers  have  been  since  slightly  extended  by  the  L^slature.  But 
no  attempt  was  made  to  bring  this  case  within  any  legislative  provision. 

It  was  also  contended  for  the  respondent  that  no  appeal  lies  to  this  Court 
against  such  an  order,  or  that  if  it  lies  at  all,  it  can  only  be  heard  as  part  of 
the  general  appeal  which  has  been  preferred  to  this  Court  against  the  decision 
of  the  suit  by  the  District  Judge ;  but  whether  an  appeal  lies  or  no,  the  matter 
having  been  fully  discussed,  and  the  order  complained  of  having  been  made  in  a 
^uit  of  which  the  record  is  now  in  this  Court,  we  have  no  doubt  that  we  ought 
to  set  it  aside ;  but  we  do  not  think  we  ought  to  allow  any  costs ;  for  though 
Ramnidhy  Eoondoo  and  Bykantnath  Koondoo  have  succeeded  in  setting  the 
order  aside,  we  cannot  too  strongly  express  our  disapprobation  of  their 
conduct. 
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Before  Sir  R.  Couch,  Kt.y  Chief  Justice, 

In  thb  Goods  of  BRINDABUN  GHOSB,  Decbabbd. 

Court  Fees  Act  (  VII  of  1870^,  ScK  /,  art.  2^Financial  Resolution,  No.  2004, 
14/A  July  1871 — Administration — Trust  Property, 

Thb  following  case  was  referred  to  the  Chief  Justice,  under  s.  5  of  the  Court 
Fees  Act,  1870,  by  the  Taxing  Ofiicer:— 

**  Brindabun  Ghose  and  Bistodoss  Ghose  were  brothers,  and  were  joint  in 
estate.  Brindabun  Ghose  has  died  unmarried,  leaving  no  relative,  except 
Bistodoss  Ghose.  Bistodoss  Ghose  has  obtained  an  order  for  letters  of  admi- 
nistration of  the  property  and  credits  of  the  deceased,  consisting  of  a  half  share 

"  (1)  of  moneys  in  the  Government  Savings  Bank,  deposited  in  the  name  of 
the  deceased ; 

"  (2)  of  Government  securities  standing  in  the  name  of  the  deceased  \ 

**  (3)  of  a  fiimily  dwelling-house  and  small  outstanding  dues. 


1878 
March  \S, 
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1878  *^  The  other  half  share  of  the  property  above  specified  ia  claimed  bj  Bisto- 

Ik  THB  Goom  doss  Qhote  as  belonging  to  him. 

^'^'^HOflit.'*"''      "  "^^^  '*'^"  °^  adminiatratioii  will  enable  the  administrator  to  deal  with  the 
whole  of  the  moneys  and  Government  securities  deposited  or  ataoding  in  the 
name  of  the  deceased,  and  not  only  of  his  half  share. 
**  The  qaestion  submitted  for  determination  is 

**  Whether  or  not  Bistodoss*  half  share  is  to  be  treated  aa  trust  property 
within  the  meaning  of  the  Financial  Resolution,  Ko.  2004,  dated  14th  July 
1871  (1),  and  exempted  from  the  payment  of  the  two  per  centum  ad  cahrem 
fee  prescribed  by  the  Court  Fees  Act,  1870,  Sch.  I,  art.  2  T 

The  judgment  of  the  Court  was  delivered  by 

CoucB,  C. J. — Bistodoss*  half  share  should  be  treated  as  trust  property,  and 
be  exempted  from  the  two  per  centum  4Md  valorem  fee. 


Before  Mr,  Justice  Phear  and  Mr,  Justice  Mitter, 
,^3         MONINDRO  CHUNDER  SIRCAR  (PLAiwTirr)  v,  MONEEBUDDEEN 

Jnl^  1.  BISWAS  A^D   ANOTHER  (DarSHDAMTS).* 


Landlord  and  Tefumt — Sub'tenant — Excavation  of  Tanh^Suitfor  Restoration 

of  Land  to  original  state  or  for  Damages. 

This  was  a  suit  to  compel  the  defendants  to  restore  certain  land,  of  which 
they  were  in  possession,  and  on  which  they  had  excavatec^  a  tank,  to  its 
former  state,  or  in  lieu  thereof  to  recover  damages  for  the  injiuy  done  to  the 
land  by  the  excavation. 

Baboo  Amarindro  Nath  Chatterjee  for  the  appellant. 

Baboo  Mohendro  Lall  Mitter  for  the  respondents. 

*  Special  Appeal,  No.  333  of  1873i  ^o™  a  decree  of  the  Additional  Jadge  of  Jessore, 
dated  the  23rd  November  1872,  reversing  a  decree  of  the  Subordinate  Judge  of  tbst 
district,  dated  the  21flt  December  1671. 

(1)  **  In  the  exercise  of  the  power  vested  which  a  deceased  person  was  possessed  of  oc 

in  him  by  s.  85  of  the  Court  Fees  Act,  1870,  entitled  to,  not  beneficially,  but  as  a  tnutce 

the  Governor-General  is  pleased  to  remit  in  for  any  other  person  or  persons;    .    •   •   * 

the  whole  of  British  India  the  fees  charge-  provided  that  this  remission  shall  not  extend 

able  under  Sch.  I,  art  2  of  the  said  Act  to  cases  in  which  a  trustee  has  the  power  of 

in  respect  of   probate  of  wills   or  letters  appointing  or  otherwise  conferring  a  ho^' 

of  administration,  in  so  far  as  such  wills  or  cial  interest  in  the  said  property." 
letters  of  administxation  relate  to  property 
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The  cases  of  Nanda   Kumar  Banetjee  v.  Ishan  Chandra  Banerjee  (1)  and  1873 

OopeekUhen  Oossain  v.  Sheikh  DowhU  Mean  (2)  were  cited  in  the  course  of     Momindro 
the  argiunent.  Chdhuk 

V. 

The  judgment  of  the  Coart  was  delivered  by  -  dkbbT^Bwwas. 

Pheab,  J.— In  this  case,  which  was  heard  by  Mitter,  J.,  and  myself 
two  days  ago,  it  appears  that  the  plaintiff  let  a  certain  piece  of  land  to 
Modhoosoodun,  one  cf  the  defeudante,  and,  by  the  terftis  of  the  lease,  it  was, 
amongst  other  things,  stipulated  that  the  lessee  should  not  excavate  a  tank  on 
the  land.  * 

Modhoosoodun  sublet  the  land,  and  in  this  way  Jammeemddeen  and 
Moneeruddeen  became  the  tenants  actually  in  occupation  of  the  soil.  They, 
in  the  course  of  their  occupation,  excavated  a  considerable  space  of  ground, 
and  the  plaintiff  brought  this  suit  against  them  as  well  as  against  Modhoo- 
soodun, seeking  to  compel  the  defendants  to  restore  the  ground  to  its  former 
condition,  or  in  lieu  thereof  to  obtain  damages  from  them« 

The  first  Court  was  of  opinion  that  the  acts  of  Jammeemddeen  and 
Moneeruddeen  were  in  contravention  of  the  terms  of  the  lease,  and  granted 
the  plaintiff  the  relief  which  he  asked. 

On  appeal,  however,  the  Judge  was  of  opinion  that  Jammeemddeen  and 
Moneeruddeen,  inasmuch  as  they  were  not  parties  to  the  original  lease  granted 
by  the  plaintiff  to  Modhoosoodun,  were  not  liable  in  this  suit.  He  said  that 
the  plaintiff's  remedy,  if  any,  was  against  his  lessee.  Accordingly  he  dismissed 
the  plaintiff's  suit  as  against  Jammeemddeen  and  Moneeruddeen. 

The  pluintiff  appealed  specially  to  this  Court,  making  the  two  defendants, 
Jammeemddeen  and  Moneeruddeen,  respondents,  and  omitting  IModhoosoodun. 
We  have  thus  to  treat  the  case  as  if  it  were  originally  a  suit  brought  by  the 
plaintiff  against  these  two  defendants  alone.  • 

It  seems  to  us  quite  clear  that  the  Judge  has  fallen  into  error.  The 
defendants  Jammeemddeen  and  Moneeruddeen  are  not  strangers  trespassing 
upon  the  land,  but  have  a  right  to  be  there,  as  they  themselves  maintain,  under 
a  lease  which  they  have  obtained  from  Modhoosoodun.  They  cannot  be 
ejected  from  the  land  by  the  plaintiff.  But,  on  the  other  hand,  they  can  have 
no  more  right  to  use  the  land. in  contravention  of  the  terms  of  the  lease  than 
their  immediate  lessor,  Modhoosoodun,  "had.  They  are  bound  to  know  what 
were  the  terms  upon  which  their  immediate  lessor  had  a  right  to  hold  the 
land.  If  he  has  concealed  those  terms  from  them  to  their  detriment,  it  is 
possible  that  they  may  have  a  remedy  against  him.  But  it  would  be  almost 
monstrous  to  hold  that,  because  Modhoosoodun  had  given  over  possession  of 
the  land  to  a  sub-tenant,  therefore  the  plaintiff  would  be  deprived  of  a  direct 
■  remedy  against  the  wrong- doer. 

(I)  1  B.  L.  R.,  A.  C,  91.  (2)  1  W.  R.,  156. 

i — A 
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1873  It  appears  to  us  that,  if  the  plaintiff  makes  out  by  evidence  that  the  acts 

BIoyiNDiio    which  he  charges  the  defendants  with  having  committed,   are  acts  done  in 

SiRCAu**     breach  of  the  stipulation  which  he  made  with  his  lessee  Modhoosoodon,  he 

9.  has  a  right-  to  have  the  assistance  of  the  Civil  Court  bv  war   of  iDJuuction  or 

DKKN  Biswas,  otherwise  for  the  purpose  of  gettmg  the  land  restored  as  uearlj  aa  majr  be  to 

its  former  condition.     In  other  words,  if  the  plaintiff's  case  is  made  out,  the 

Civil  Court  has  full  jurisdiction  to  make  the  defendant  level  the  land,  or  in 

default  thereof  to  pay  such  money  by  way  of  damages  to  the   plaintiff'  as  will 

enable  him  to  restore  the  land  to  its  former  condition  without  loss. 

We,  therefore,  reverse  the  decision  of  the  lower  Appellate  Court,  and  send 
back  the  case  to  that  Court  for  re- trial  upon  its  merits. 

Costs  will  abide  the  event 


I 
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It  is  ordered  that  the  following  rules  be  read  and  passed  as 
the  rules  and  orders  of  the  High  Court  of  Judicature  at  Fort 
William  in  Bengal  in  its  Original  Jurisdiction^  to  take  effect 
from  the  15th  day  of  January  1873  : — 

1.  K  a  suitor  appear  in  person^  he  shall  affix  on  the  deposi- 
tion of  each  witness  examined  on  his  behalf^  within  48  hours 
after  the  termination  of  the  trials  High  Court  stamps  equal  to 
the  amount  of  the  fee  payable  for  swearing  and  reducing  into 
writing  the  deposition  of  such  witness. 

2.  In  all  cases  in  which  the  parties  are  represented  by  Attor- 
neys, the  Attorney  for  each  party  will  be  held  personally 
responsible  to  the  Court  for  the  payment  of  the  fees  for  swearing 
and  reducing  into  writing  the  depositions  of  witnesses  examined 
on  behalf  of  his  client 

3.  In  every  such  case,  H^g^  Court  stamps  equal  to  the 
amount  of  the  fee  payable  for  sweaffng  and  reducing  into  writing 
the  deposition  of  each  witness  shall,  within  48  hours  after  the 
termination  of  the  trial,  be  affixed  on  his  deposition  by  the 
Attorney  of  the  party  on  whose  behalf  such  witness  shall  be 
examined* 

4.  If  default  be  made  in  complying  with  the  last  preceding 
rule,  the  Registrar  will  give  notice  in  writing  to  the  defaulting 
Attorney  that,  unless  the  fees  due  be  paid  within  24  hours  from 
the  service  of  the  notice,  application  will  be  made  against  him 
for  an  order  prohibiting  him  from  acting  as  an  Attorney. 

5.  Every  Attorney  who  shall  not  have  paid  the  fees  due  as 
aforesaid  within  the  time  mentioned  in  the  Registrar's  notice,  may 
be,  if  the  Court  shall  think  fit  so  to  dflect,  upon  the  application 
of  the  Registrar  (which  it  shall  be  his  duty  to  make)  prohibited 
from  acting  as  an  Attorney  until  the  further  order  of  the 
Court. 

B— 1 
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6.  Everj  order  suspending  nn  Attorney  from  practice  for 
non-payment  of  fees  eball  be  set  aside  on  the  certificate  of  the 
Begistrar  that  the  fees  have  been  paid. 

E.  COUCH. 

F.  B.  KEMP. 

L.  8.  JACKSON. 
J.  B.  PBEAR. 
A.  O.  MACPUBRSON. 
\r.  MARKBY. 
F.  A.  GLOVER. 
DWABKANATH  MITTER. 
W.  AIN3LIB. 
CHARLES  FOKTIPEX. 
Filed  9tk  January  1873. 


It  is  ordered  that  the  following  rule  be  read  and  passed  aa  the 
rule  of  the  High  Court  of  Judicature  at  Fort  William  iu  Bengal 
to  take  effect  from  the  first  day  of  March  1873  : — 

Every  petition  for  probate  or  letters  of  administration  shall 
contain,  in  addition  to  the  particulars  required  by  the  Indian 
Succession  Act,  1865,  a  statement  containing  such  details  as  will 
show  fully  how  and  on  what  principle  the  value  is  calculated  or 
arrived  at. 

R.  COUCH. 

F.  B.  KEMP. 

J.  B.  PHBAR. 

F.  A.  GLOVER. 

A.  G.  MACPHBRSON. 

DWARKANATH  MITTER,  ' 

CHARLES  PONTIFEX. 

W.  AINSLIE. 

L.  S.  JACKSON. 


The  followiog  rules  and  tables  of  fees  are  to  come  into  effect 
as  the  rules  and  tables  of  fees  of  the  High  Court  of  Judicature 
at  Fort  William  in  Bengal  in  its  Origiual  Civil  Jurisdiction  from 
the  15th  day  of  May,  One  thousand  eight  hundred  and  seventy- 
three  : — 

I.  In  suits  for  sale  or  foreclosure  of  mortgaged  property  in 
vrhich  the  sum  due  for  principal  does  not  exceed  one  thousand 
rupees,  no  fees  shall  be  demanded  or  received  other  than  those 
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set  forth  ia  the  following  tables  of  fees,  or  allowed  by  the  Court        ^^^^ 
or  a  Judge.  ^*^"''* 

2.  In  such  suits  the  costs  of  written  statements  will  not  be 
allowed  as  between  party  and  party  unless  the  allowance  thereof 
shall  be  sanctioned  by  the  Court  or  a  Judge. 

3.  In  such  suits  the  costs  of  written  statement's  spontaneously 
tendered,  when  not  allowed  as  between  party  and  party  under 
the  second  of  these  rules,  will  not  be  allowed  on  taxation  as 
between  Attorney  and  client,  unless  it  shall  appear  that  the 
Attorney,  before  preparing  such  statements,  specifically  informed, 
the  client  of  the  risk  incurred  by  him  of  not  being  allowed  the 
costs  thereof  as  between  himself  and.  the  other  party  in  the  suit. 

4.  In  suits  for  sale  of  mortgaged  property  in  which  the  sum 
due  for  principal  does  not  exceed  one  thousand  rupees,  the  sales 
shall  be  advertised  once  at  least  in  an  English  newspaper,  a 
Bengalee  newspaper,  and  a  Persian  newspaper,  provided  always 
that  the  Registrar  shall  be  at  liberty  to  dispense  with  the 
publication  of  the  advertisement  in  any  one  of  the  above  papers 
whenever  it  may  be  necessary  to  do  so,  for  the  purpose  of  keep- 
ing the  advertising. charges  within  the  limit  of  fifty  rupees. 

^  R.  COUCH. 

^       P.  B.  KEMP. 
L.  S.  JACKSON. 
J.  B.  PHEAR. 
A.  G.  MACPHERSON. 
W.  MARKBY. 
P.  A.  GLOVER. 
W.  AINSLIE. 
E.  G.  BIRCH. 


Costs  up  to  first  Decree  in  Suits  for  Sale  or  Foreclosure. 

Aitobnby's  FeeL 

Rs.  As.  P. 

Letter  of  demand         ...            ...            ...      2    0  0 

Instructions  to  sue,  includibg  war  Ant  to  sue      5     0  0 

Drawing,  engrossing,  and  presenting  plaint     15    0  0 
Attending  for  summons  and  delivering  same 

to  the  Sheriff           ...           ...           ...      2    0  0^ 
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RuLu.  Attending    to    search    whether     Bummons 

served        ...  ...  ...  ...       10     0 

Drawing  and  engrossing  affidavit  of  service 

of  summons  •••  ...  ...       5     0     0 

Attending  to  have  same  explained  (if  neces^ 

sary)  .*•  •••  ...  •••       10     0 

Attending  to  have  same  sworn   ...  ...       10     0 

Filing  same    ...  ...  ...  ...       1     O     O 

Summons  to  witnesses^  including  instructions 

and  all  attendances  for  obtaining  same  ...       5     O     O 
Service  and  copy  on  each  witness  if  within 

Calcutta     •••  ...  •••  ...       2     O     O 

If  beyond  the  local  limits^  a  special  fee  to 
be    allowed  according  to    the  distance. 
Brief  to  Counsel  ...  ...  ...      5     0     O 

Attending  at  the  hearing'  ...  ...     10     0     O 

Bill  of  costSi  including  obtaining  and  ser- 
vice of  summons  and  attendance  on  taxa- 
tion .••  ...  •••  ...       5     0     0 

Counsel's  Fee. 
Brief  fee  on  hearing    ...  ...  •••    34    0    0 

Officer's  Fees. 

Iteffistrar. 

Filing  plaints^  &c.>  and  issuing  summons  ...  5  0  0 

9,     affidavit  of  service  ...  •••  0  8  0 

35      application  for  summons  to  witnesses  0  8  0 

Decree  •••  .».  ...  ...  5  0  0 


Taxing  Officer^ 

1 

Taxation 

•••             ••• 

•  .  • 

4 

0 

0 

For  translations 

Sheriff, 

•  »•» 

5 

0 

0    . 

1 

Service  of  summons     ... 

•  •m^ 

2 

0 

0 

Bailiff's  charge 

•  »•                         •  •• 

.-r. 

0 

& 

0                1 

■ 

•  t  • 


•••  • •• 


1 

0 

0 

1 

0 

0 

2 

0 

0 

5 

0 

0 
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Costs  subsequent  to  Deoree  in  Suits  for  Sale.  1873 

Attobnby's  Fees.  ^^^ 

Rs.  As.   F. 

lostructioDS  for  and  drawing  and  engrossing 

affidavit  of  default    ...  ...  ...       500 

Attending  to  get  same  explained  (if  neces- 
sary) •••  ••• 

Attending  to  get  same  sworn 

Bespeaking  and  obtaining  office  copj^ 
decree  for  purposes  of  sale 

Drawing  advertisement  of  sale  ... 

Attending  Registrar  therewith  for  approval 
and  signature  •••  ...  ...       2    0    0 

Letter  to  the  printer  of  the 
with  copy  of  advertisement    ...  •••      2    8    0 

Ditto  ditto  ...  ...       2     8     0 

Ditto  ditto         ...  ...       2     8     0 

Drawing  and  engrossing  conditions  of  sale     10    0    0 

Preparing  list  of  title-deeds  and  delivering 
same  to  the  Registrar  ...  •••     10    0    0 

Attending  on  settlement  of  conditions  (if 

required)...  ...  ...  •••      2    8    0 

(Notice  of  settlement  of  conditions  of  sale  will  be 

served  by  the  Registrar's  clerk.) 

Attending  at  the  sale  ...  •••  ...     10    0  *  0 

Obtaining  office  copy.  Registrar's  certificate      2    0    0 

Instructions  for  and  drawing  petition  for 
payment  of  purahase-money  out  of  Court      5    0    0 

Obtaining   certificate  of   the   Accountant- 

General      •••  ...  ...  ...      2    0    0 

Notice  of  application  to  purchaser,  or  ob- 
taining his  consent    ...  •••  •••      200 

Affidavit  of  service  of  notice  (if  required)      5    0    0 

Application  to  Court    ...  •••  ...       500 

Obtaining  order  ...  ...  ...       100 

Attending,  obtaining  counter-signature  of 
Judge  to  order,  and  filing  same  with  the 
Accountant-General...  ...  ...      2    0    0 
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RuLBs.  Bill  of  costs  and  attendance  on  taxation  ...      5     0    0 

Attending^     identifying    plaintiff    to   the 

Accountant^General...  «..  ...      2     0    0 

Charges  for  advertisins  not  exceeding       ...     50     0    0 
Note. — If  for    want  of   bidders    or  other 
sufBcient  cause^  it  should  be  necessary  to 
postpone  the  sale^  the  charge  for  readver- 
tifliug  the  sale  shall  not  exceed  the  limit 


OI                        «•«                   ...                   ... 

... 

50 

0 

0 

Officer's  Fees. 

Registrar. 

Certificate 

...                 ... 

a  •• 

5 

0 

0 

Order 

Taxing  Officer. 

».. 

5 

0 

0 

Taxation 

•*•                 ••• 

... 

5 

0 

0 

Accountant'  General. 
Entering  order  and  issuing  money  draft  ...      5     0     0 

Costs  subsequent  to  Decree  in  Suits  for  Foreclosure. 

Attobnet'8  Fees. 

M\a.     iUS.     XT. 

Instructions  for  and  drawing  and  engrossing  I 

affidavit  of  default  ...  ...       ^    ^    r. 

Attending  to  get  same  explained  (if  neces- 

sary^  •»•  .tt  ... 

Attending  to  get  same  sworn ... 
Application  to  Court  for  final  order  for 

foreclosure  and  possession  ... 
Brief  for  Counsel. •• 
Obtaining  order   ... 

Bill  of  costs  and  attendance  on  taxation  ...       5    0    0 
Filing  original  order^  with  instructions  for 

writ  of  possession  ...  ...       2     0    0 

Obtaining^  sealing^  and  delivering  writ  of 

possession  to  the  Sheriff     ..•  ...      2    0    0 


*•• 


Rs. 

As. 

P. 

5 

0 

0 

1 

0 

0 

1 

0 

0 

5 

0 

0 

5 

0 

0 

1 

0 

0 

I 

I 

I 
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Obtaining  office  copy  order     ...  ...       2  0    0  Bulks. 

Counsel's  fee  for  applying  for  final  order 

for  foreclosure  •••  •••  •••     17  0    0 

Oppicbe*8  Fees. 

Begistrar. 

Order. •• 

Writ  of  possession 

Office  copy  order ... 


.•• 


••  • 


.  .  • 

0 

0 

0 

•  *• 

5 

0 

0 

•  •• 

5 

0 

0 

•  •  . 

4 

0 

0 

•  .  . 

16 

0 

0 

Sheriff. 

For  serving  writ  ... 
Bailiff's  charge 


Special  Charges  (if  allowed  by  the  Court)  in  Suits  either  for 

Sale  or  Foreclosure. 

Attorney's  Fees. 

For  every  necessary  application  before  or  after  decree  for 
the  appointment  of  guardian  ad  litem  of  infant  defendant^  or 
for  substituted  service  of  summons^  &c. 

Rs.  As.  P. 
Drawing  and  engrossing  petition  ...       5    0    0 

i,  ,,  ,,         affidavit  (if  neces- 

sary) ...       5     0    0 

Attending  to  have  the  affidavit  explained...       10    0 

„  „  „  sworn 

Attending  Court  on  application 
Written  statements  allowed  as  between  party 
and  party  under  the  second  of  the  above 
rules 


.  •• 


... 


...  ...  ••• 


1     0 

0 

6    0 

0 

10    0 

0 

Officer's  Fees. 

Registrar. 

For  filing  papers  ...  ...  •••      10    0 

yf    order  ...  •••  •••      5     0    0 

Issuittg  summons  and  filing  return  •••    .5    0    0 
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1S78  Costs  which  may  be  allowed  as  between  attorney  and  client, 

fiuLBs.       \yxii  which  are  not  to  be  allowed  as  between  party  and  party  in 
suits  either  for  sale  or  foreclosure. 

When  plaintiff  deputes  another  to  attend  at  the    time  and 
place  appointed  for  payment. 

Rfl.  As.   P. 
Power  of  attorney  ...  ...     32     O     O 

Attending  to  receive  payment  ...      5    O     O 

Written  statements  to  which  the  third  rule 

is  applicable      •••  ...  •••     10    O     O 

For  every  necessary  attendance  by  an 
Attorney  in  person  on  a  purdah  woman, 
or  upon  clients  unable  to  attend  Court,  or 
at  the  Attorney's  office        •••  ...     10    0     O 

Ditto,  if  by  a  clerk  ...  •••      5    0     0 

Beyond  the  local  limits  and  within  five 
miles,  every  mile  ...  ...      5    0     0 

■ 

Defendant's  Costs  in  Saita  for  Sale  or  Foreclosare  to  be  allowed 
only  as  between  Attorney  and  Client  onleas 

otherwise  ordered. 

Attobney's  Fees. 


• .  • 


••• 


•  •  • 


Instructions  to  defend 

Warrant 

Office  copy  plaint. •• 

Ferusiug  same  with  client  and  taking  in- 
structions for  brief 

Case  for  defence,  including  brief 

Summons  to  witnesses,  including  instruc- 
tions and  all  attendances  for  obtaining 
same  service,  and  copy  on  each  witness... 

Service  and  copy  on  each  witness 

Attending  at  the  hearing 

Attending  on  settlement  of  conditions  of 
saie ...  ...  ...  ...      ouo 

(Notice  of  settlement  of  conditions  of  sale  will  be 

served  by  the  Begistrar's  clerk.) 


Rfl. 

As. 

P. 

5 

0 

0 

2 

0 

0 

2 

0 

0 

5 

0 

0 

10 

0 

0 

5 

0 

0 

2 

0 

0 

10 

0 

0 
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Attending  at  the  sale 

BUI  of  coats  and  attendance  on  taxation 


•  •  • 


••• 


Ra.  As.  P. 

10     0     0 

5     0     0 


1878 

KULSS. 


Counsel's  Fee. 
Brief,  fee  on  hearing 


34     0    O 


Officer's  Fees. 
Registrar. 


Filing  warrant 

•••                ...     1 

0     0 

Office  copy  plaint  ... 

•••                    ...      o 

0     0 

Filing  application  for 

summons                   ...     0 

8     0 

Taxation  fee 

•••                t«.     4 

R.  COUCH. 
L.  S.  JACKSON. 
J.  B.  PHBAR. 
W.  MARKBY. 
P.  A.  GLOVER. 

0     0 

DWARKANATH  MITTER 

CHARLES  PONTIFEX. 

W.  AINSLtB. 

E.  G.  BIRCH. 

It  is  ordered  that  tlie  following  rules  be  read  and  passed  as 
the  rules  and  orders  of  the  High  Court  of  Judicature  at  Fort 
William  in  Bengal  in  its  Original  Jurisdiction  to  take  effect 
from  the  15th  day  of  May  1873  :— 

1.  In  every  suit  for  partition,  the  estimated  yalue  of  the 
property  to  be  divided  shall  be  stated  iu  the  plaint. 

2.  In  suits  for  partition  where  the  value  of  the  property 
to  be  divided  shall  not  exceed  Bs.  10,000,  and  in  such  other 
cases  as  the  Court  or  a  Judge  may  direct,  no  fees  for  issuing 
the  commission  of  partition  for  exceeding  it,  or  confirming  tlie 
commissioning  certificate,  shall  be  demanded  or  received  other 
than  those  set  forth  in  the  following  table>  or  those  allowed  by 


the  Court  or  a  Judge. 
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1878  3.     In  such  suits  the  commission  of  partition  shall  be    issoed 

HuLEB.      to  the  Registrar  of  the  Court  in  its  Original  Jorisdictionj  unless 
the  Court  or  a  Judge  shall  otherwise  direct. 

B.  COUCH. 

F.  B.  KEMP. 

L.  8.^ JACKSON. 

A.  G.  MACPHERSON. 

J.  B.  PUEAR. 

F.  A.  GLOVER* 

DWARKANATH  MITTEB. 

W.  AINSLIE. 

CHARLES  PONTIFEX. 


Attorney's  Fees. 


••  t 


I  •• 


•••  •••  ••• 


•  •  • 


Attendances  for  obtaining  commission 

Attending  meeting  of   commissioners^  in- 
cluding service  of  notice^  each 

(Not  to  exceed  on  the    whole  Rs.  100.) 
Instructions  to  confirm  return 

Drawing  and  engrossing  notice 

Copying  same  for  service 

Service 

Affidavit  of  service 

Swearing  same      ... 

Obtaining  certificate  of  return  filed 

Briefing  papers  for  Counsel     ... 

Attending  Counsel  with  brief... 

„         Court  when  application  made  ... 

Filing  papers 

Obtaining  and  sealing  order   ... 

Serving  same  and  copy 

Affidavit  of  service 

Swearing  same 

Filing  same 


•  •  t 


«••  ••• 


... 


•  •* 


.  •■ 


Counsel's  Fee. 
Application  to  confirm  return... 


Rs. 

As. 

P. 

10 

0 

0 

25 

0 

0 

5 

0 

0 

5 

15 

0 

0 

15 

0 

2 

0 

0 

5 

15 

0 

2 

0 

0 

2 

0 

0 

10 

0 

0 

2 

0 

0 

10 

0 

0 

1 

0 

0 

2 

0 

0 

2 

15 

0 

5 

15 

0 

2 

0 

0 

1 

0 

0 

17 

0 

0 
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II 


Court  Fees. 


••• 


••• 


••• 


••• 


Commission  of  partition 
Filing  return 
Order  to  confirm  return^  including  all  other 
charges 


••• 


••• 


••• 


Rs.  As.  P. 

5  0  0 

5  0  0 

15  0  0 


>ffll 


C0HUISSI0NBB%  &0.>  FeES. 


Commissioner 
Surveyor 
Interpreter  and  clerk 


••• 


••• 


••• 


#•• 


•#• 


...  160  0  0 
...  80  0  0 
40    0     0 


... 


It  is  ordered  that  henceforth  and  till  further  order^  the  special 
appeals  before  each  Bench,  wherein  the  valuation  of  the  appeal 
does  not  exceed  Rs.  50,  be  entered  in  a  separate  list  to  be  heard 
before  a  single  Judge  at  such  times  as  the  Bench  severally  may 
appoint. 

Provided  that  it  shall  be  competent  to  any  Judge  so  sitting 
singly  to  reserve  any  case  for  determination  by  the  Division 
Court 

R.  COUCH. 

P.  B.  KEMP. 

L.  S.  JACKSON. 

J.  B.  PHBAR. 

A.  G.  MACPHERSON. 

W.  MARKBY. 

P.  A.  GLOVER. 

DWARKANATH  MITTER. 

CHARLES  PONTIFEX. 

E.  G.  BIRCH. 

24/A  June  1873. 


1873 
Bulbs. 


To 
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>878  CIRCULAR  ORDER  No.  7. 

CiRCTLAR         To 

okdeus.  ^ll  Civil  Authorities,  Lower  Provinces. 

Dattd  Calcutta,  the  7th  March  1873. 
The  attention  of  all  Civil  Courts  of  every  grade   is  called  to 

HIGH  court  Ac  ^^®  Subject  of  the  penultimate  para- 

c»viL^ii>i     '  graph  of  Cirw^  Order    No.   31  of 

The  Hon.  Sir  KOmch,  Kt^  the  13th  Octo^  1863,  and   the  duty 

Chief  Juttioe*         /.       i  .  i     .  n         ^    i 

The  Hon.  ix>ai8  s.  Jaciuoii,  of  taking  their  seats  punctually  at  tbe 

„  F.  A.  Glover,  _  •■«j*i««  /•!_• 

„       W.  AinAiie,  hour  appointed  for  the  sitting  of  their 

^^'  Courts  is  enjoined  upon  all  Judges. 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAR, 
Ojfg.   Registrar. 

CIRCULAR  ORDER  No.  6. 
All  Criminal  Authorities. 

Dated  Calcutta,  the  Wth  March  1873. 

high  court,  Ac,  ^^  supersession  of  the   forms  of 

Ckiminal  Side.  warrant  prescribed  by  Circular  Order 

The  Hon,  Sir  R.  Couch,  /Tfc,  No.  6,  dated  the  23rd  February  1870, 

The  Hon.  LouU  s.  Jackson,  the   Court  is  pleased  to  Circulate  for 

1,'       w.  AinaUe,  '  general  adoption  the  forms  appended 

"*^**'  hereto,  namely : — 

1.  A  formof  warrant  for  the  execution  of  capital  sentences. 

2.  A  form  of  warrant  for  sentences  of  transportation. 

3.  A   general  form  of  warrant  for  other  sentences  (Form  D 
of  the  Code  of  Criminal  Procedure). 

4.  A  form  of  warrant  for  the  levy  of  fine. 

2.  The  first  two  forms  are  applicable  to  Courts  of  Session 
only ;  but  the  third  form  is  general,  and  applies  to  Magistrates  as 
well  as  to  Sessions  Judges. 

3.  The  fourth  form  relates  to  fines.  This  warrant  is  intended 
for  the  use  of  Courts  of  Session  and  Magistrates,  when  it  is 
necessary  to  enforce  a  sentence  of  fine. 

By  order  of  the  High  Court, 

(Sd.)        W.  M.  SOUTTAR, 

Offg.  R^Utrar^ 
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W  ABB  ANT  OP  Commitment  (Section  303,  C.  C.  P.)  circular 

0&DBB8. 


To 

Jailor  of 

Whebeas  ^ 

son  of  of  Village 

PerGcunnah  in  the  District  of 

was  convicted  before  me* 
of  the  offence  off 
and  was  sentenced  to$ 

You  are  hereby  required  to  receive  the  said 

into  your  custody  into  the  said  Jail 
of  together  with  this  warrant,  and  there  carry  the 

aforesaid  sentence  into  execution  according  to  law. 

Dated  the  day  of 


Wabbant  of  Commitment  fob  Tbanspobtation. 


To 

Jailor  of 

Whebeas 
son  of  of  Village 

Pergunnah  in  the  District  of 

was  convicted  before  me* 
of  the  offence  off 
and  was  sentenced  to$ 

You  are  hereby  required  to  receive  the  said 

into  your  custody  in  the  said  Jail 

of  in  order  to  the  aforesaid  sentence  being  carried 

into  execution  according  to  law. 

Sessions  Judges 
Dated  the  day  of 

*  Name  and  official  designation  (specifying  powers  in  case  of  Magistrate). 

t  Mention  the  offence,  quoting  also  Act  and  Section. 

t  State  the  pnuishment  fully  and  distinctly,  mentioning  its  nature  and  extent. 
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ClKCULAR 

Obdiuu.  ^q 


Jailor  of 

• 

Whereas,  on  the  day  of  the  month  of 

in  the  year  187 

aon  of  of  Village 

Pergunnah  in  the  District  of 

was  convicted  before  me* 
of  the  offence  off 

and  sentenced  to  suffer  death  by  beiqg  hanged  by  the  neck  until 
be  is  dead,  and  whereas  the  said  sentence  has  been  duly  con- 
firmed by  order  of  the  High  Court  of  Judicature, 

It  is  hereby  ordered,  that  execution  of  the  said  sentence  be 

made  and  done  upon  the  said 

on  the  of  the  month  of 

or  so  soon  thereafter  as  may  be : 

^  You  are  hereby  required  to  receive  the  said 

into  your  custody  in  the  said  Jail  of 

together  with  this  warrant,  and  there  carry  the  aforesaid  sentence 

into  execution  according  to  law. 

Sessions  Judge. 
Dated  the  day  of 


Warrant  foe  Levy  op  Fine. 

To 

The  Magistrate  of  the  District  of 

AND    ALL      other    MAGISTRATES    AND    PoLICB 

Officers    within    the    Sessions   Division 
of 

Whereas 
8on  of  of  Village 

Pergunnah  in  the  District  of 

was  convicted  before  me* 
of  the  offence  off 
and  sentenced  to  pay  a  fine  of 

"  Name  and  official  designation. 

t  Mention  the  offence;  qaoting  Also  Act  and  Section. 
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"You  are  hereby  required  and  directed  to  levy  the  amount  of        1873 
the  said  fine  by  distress  and  sale  of  any  moveable  property    ^^^'^* 
belonging  to  the  said 

Sessions  Judge. 
Dated  the  day  of 


CIRCULAR  ORDER  No.  8. 
To 

All  Cxvil  Courts  in  the  Lower  Provinces. 

Dated  Calcutta,  the  30th  April  1873. 

The  Court  are  pleased  to  publish  and  commend^  to  the 

HIGH  court  &a  earnest  consideration  of  Judicial  Offi- 

Civ^^»»-  cers,   the  following   Circular    issued 

The  Hon.  Sir  R.  Couch,  ^.,  by  the  Chief  Court  of  the  Puniaft 

Chttf  Justice.  m. 

The  Hon.  Louis  s.  Jackson,  2.    Many  cases  have  come  to  the 

„         F.  A.  Glover,  _  _    ,  *.      i        ^ 

„       W.AinsUe,  knowledge  of  the   Court    m   which 

"*^  interest  has  been  decreed  at  the  most 
oppressive  rates  without  regard  to  the  circumstances  under 
which  the  loan  was  contracted. 

3.  The  Court  in  this  way  become  instruments  for  the  regis- 
tering of  usurious  transactions^  and  the  money-lender  adds  to 
exorbitant  terms  the  security  of  a  decree. 

4.  The  object  of  the  Court  in  drawing  attention  to  this 
subject  is  not  to  assist  debtors  in  evading  the  consequences  of 
engagements  voluntarily  and  intelligently  contracted^  but  to 
give  the  protection  of  the  Courts  of  Justice  to  persons  who, 
from  distress,  ignorance,  or  habits  of  submission,  have  not  been 
truly  free  agents  in  the  contracts  set  up. 

5.  Particular  attention  is  directed  to  the  last  paragraph  of 
the  Punjab  Circular. 

By  order  of  the  High  Court, 

(S<1.)        W.  M.  SOUTTAR, 

Offg»  Registrar, 


To 
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iws BOOK  CIRCULAR  No.  III-153. 

ClIU^ULAK  __ 

OUOKIU.  FBOU 

£.  II.  Harrison,  Esq., 

Offg.  Registrar,   Chief  Court,  Punjab, 

All  Commissioners  and  Deputy  Commissionebs 

IN  THE  Punjab. 

Dated  Lahore,  the  18M  January  1873. 

The  Chief  Court  has  reason  to  believe  that,  in   many    of 

chief  court  of  the         ^'^^  C^^""**  ^f  ^'^^  Province,  especially 
PUNJAB.  iu  those  of  the  a<nricultural   district, 

c.  Bonioois,  Esq.,  decrees  are  frequently  made  by  vrhich 

C.  R.  Undsay,  E»q.^  .  j  u/      •  j      k« 

J.  &  Campbell,  Esq^  interest    upon    debts    incurred    oy 

*^^'     peasant  proprietors  and  cultivators  is 
^clared  payable  at  exorbitant  rates. 

2.  Cases  in  which  the  village  money-lender  sues  his  customer 
involve  ordinarily  small  amounts,  below  Bs.  500,  and  therefore 
can  scarcely  ever  come  before  the  Chief  Court  in  consequence 
of  the  provisions  of  Act  XXIII  of  1861,  Section  27,  which 
declares  that  no  special  appeal  shall  lie  in  cases  of  the  nature 
cognizable  in  Small  Cause  Coui'ts. 

3.  The  Chief  Court  has  in  fact  had  no  opportunity  of 
explaining  in  a  judicial  decision  the  general  principles  which 
govern  this  question ;  while  in  many  parts  of  the  country  the 
subordinate  Courts,  and  especially  the  Small  Cause  Courts,  have 
(as  it  appears  from  a  recent  inspection  of  records)  decreed 
interest  in  a  manner  far  too  indiscriminate. 

4.  The  Chief  Court  regards  this  with  great  regret,"  and 
considers  that  the  law,  as  it  really  stands,  requires  some  explana- 
tion for  the  guidance  of  Judicial  Officers,  in  order  that  it  may 
not  be  misunderstood  to  the  detriment  of  debtors  of  the  class 
above  referred  to. 

6.  The  second  Section  of  Act  XXVIII  of  1855  (aji  Act 
for  the  repeal  of  the  usury  laws)  declares  that,  '^  in  any  suit  in 
which  interest  is  recoverable^  the  amount  shall  be  adjudged  or 


VOL.  XI.]  HIGH  COURT  RULES,  &c.  17 

decreed  by  the  Court  at  the  rate,  if  any,  agreed  upon  by  the        ^^^ 
parties ; "  and  all  due  effect  must  doubtless  be  given  to  these    ^qrdbmT 
words,  taken  in  their  plain  and  ordinary  meaning,  without  any 
artificial  construction  being  placed  upon  them  for  any  purpose 
whatever. 

6.  The  above  legislative  enactment  was  formerly  enforced 
in  many  cases  that  arose  in  this  province,  subject  to  the  quali- 
fication declared  in  paragraph  lY,  Section  19  of  the  Principles 
of  Law,  commonly  called  the  Punjab  Civil  Code,  which  con- 
tained the  following :— "  The  Courts  are  not  bound  by  any 
restrictions  with  regard  to  usury*  Debtors  and  creditors  are 
allowed  to  arrange  the  terms  and  conditions  of  interest  in 
whatever  manner  they  may  deem  most  conducive  to  their  mutual 
benefit ;  the  Courts  will  decree  whatever  rate  may  have  been 
agreed  upon  bond  fide  between  the  parties.  If  no.  special  rate 
shall  have  been  agreed  upon,  then  the  Court  will  fix  what  may 
appear  an  equitable  amount  with  reference  to  the  custom  of 
the  locality,  the  usage  of  trade,  or  the  merits  of  the  trans- 
action. It  will  be  remembered  that  the  rates  of  interest  vary 
for  different  classes  and  in  different  places." 

^^  The  debtor  need  not  be  compelled  by  the  Court  to  pay  the 
entire  amount  of  interest,  if  there  be  reason  to  believe  that 
the  bond  was  executed  through  fear  or  ignorance."  .   . 

7.  The  compilation  from  which  these  words  are  taken  has 
no  force  of  law  in  itself,  but  the  general  law  of  contract  is, 
equally  with  those  words,  against  our  Courts  considering  them- 
selves absolved  from  the  responsibility  of  regarding  the 
circumstances  under  which  an  engagement  to  pay  exorbitant 
interest  has  been  entered  into ;  and  omission  by  the  Courts  to 
give  due  .weight  to  such  circumstances  is  likely  to  give  rise  to 
serious  injustice,  and  to  such  evils  as  are  discussed  in  the  Minute 
on  interest  by  Mr.  MelvUl,  which  has  been  recently  circulated 
among  Judicial  Officers  of  the  Province. 

8.  The  Indian  Contract  Act  of  1872,  in  Chapter  II,  gives 
the  piinciples  on  which  the  law  annexes  an  enforceable  obliga- 
tion to  stated  engagements  requiring  free  consent;  and  in 
Sections  16  and  17,  a  general,  and  at  the  same  time  an  equitable, 

B— 3 
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^^^  rule  IB  indicated  where  a  person  who  holds  a  real  or  apparent 
^OmuEUB!  authority  over  another^  or  in  whom  confidence  ia  reposed  by 
that  other,  obtains  an  advantage  which,  but  for  such  confidence 
or  authority,  he  would  not  have  obtained.  The  law  also  points 
out  the  result  where  concealment  of  facts  may  have  taken  place, 
or  acts  fitted  to  deceive,  or  acts  or  omissions  may  have  oocurred 
in  violation  of  what  is  regarded  as  the  legal  duty  of  the  person 
obtaining  a  promise  from  another  to  explain  facts  ^*  likely  to 
affect  the  willingness^^  of  that  other  to  enter  into  a  contract. 

9.  Reference  may  also  be  made  to  Section  6  of  Act  IV  of 
1872  (the  Punjab  Laws'  Act),  where  it  is  declared  that  justice, 
equity,  and  good  conscience  shall  be  the  rule  of  decision,  and 
it  may  be  safely  afiirmed  that  the  equity  governing  this  matter 
is  to  give  their  true  and  full  effect  to  the  words  of  the  Indian 
Contract  Act. 

la  The  repeal  of  the  usury  laws  by  Act  XXYIII  of  1855, 
and  the  abolition  of  any  force  of  law  which  the  paragraph 
above  quoted  from  the  so-called  Punjab  Civil  Code  may  have 
had  before  the  passing  of  Act  IV  of  1872,  have  left  untouched 
the  doctrines  of  equity,  both  as  to  the  protection  of  debtors 
who  for  any  real  reason  are  not  fully  competent  to  protect 
themselves,  and  as  to  the  power  of  Courts  to  relieve  against 
what  are  called  unconscionable  bargains  with  such  persons. 

11.  No  doubt  any  one  who  contracts  with  another  is  entitled 
to  assume,  primd  facie,  that  the.latter  is  competent  to  look  after 
his  own  interests,  but  no  strict  rule  defines  or  can  define  where 
comparative  incapacity  ceases,  and  where  extreme  ignorance 
and  helplessness  call  for  the  protection  of  the  equitable  rules 
prescribed  by  law. 

12.  No  doubt  also,  as  a  general  rule,  the  debtor  is  bound  to 
go  or  send  to  his  creditor  and  pay  him.  In  many  contracts, 
however,  for  the  loan  of  grain  for  a  particular  sowing  (which 
indeed  may  reasonably  be  for  the  return  of  grain  after  the 
harvest  at  a  very  high  rate  of  interest),  where  the  cultivator 
fails  to  make  payment  after  the  harvest,  a  distinction  may  clearly 
be  taken.  Neither  party  originally  contemplates  a  rate  of 
interest  intended  only  for  a  particular  period,  running  on  from 
the  time  of  the  transaction  indefinitely,  and  in  such  cases  the 


--^ 
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real  intention  of  the   parties  with  due  regard  to  the  position        1878 
of  the  cultivator  must  be  considered.  Circular 

Orders. 

13.  The  existence  of  undue  influence  may,  in  many  cases,  be 
inferred  (according  to  the  general  rules  of  equity  jurisprudence) 
from  the  extreme  imprudence  of  the  act  done,  when  coupled 
with  other  circumstances;  and  in  this  country  the  relations 
existing  between  the  professional  money-lender  and  indebted 
peasant  are  such  that  this  rule  should  be  borne  in  mind  by  our 
Courts. 

14.  In  no  case  should  exorbitant  interest  be  decreed  in 
favor  of  a  money-lender  suing  a  peasant  proprietor  or  cultivator, 
or  any  person  similarly  situated  (where  the  right  to  recover  it 
is  disputed),  unless  the  Court  trying  the  case  is  satisfied  that 
the  stated  engagement  on  which  the  plaintiff  seeks  to  recover 
has  been  entered  into  by  the  debtor  with  knowledge  of  all  the 
circumstances  attending  his  position,  and  his  liability  in  regard 
to  his  creditor,  and  of  his  entire  free-will,  without  inequitable 
pressure  of  any  kind.  The  Courts  may  consider  whether  or 
not  the  contract  was  a  prudent  one, — not  with  a  view  to  setting 
it  aside  if  imprudent,  for  that  of  course  is  entirely  beside  the 
Court's  duty,  but  with  a  view  to  determining  whether  extreme 
imprudence,  from  which,  along  with  other  circumstances,  the 
existence  of  undue  influence  might  be  inferred,  has  or  has  not 
been  manifested.  Beference  on  this  point  may  be  made  to  the 
custom  of  the  locality,  the  usage  of  parties  similarly  situated, 
and  the  rates  for  loans  prevailing,  so  that  the  character  of  the 
transaction  may  be  tested. 

l%e  debtor  need  not  be  compelled  by  the  Court  to  pay.  the 
entire  amount  of  interest,  whether  agreed  upon  in  cash  or  in 
grain,  if  there  be  reason  to  believe  that  the  engagement, 
whether  evidenced  by  bond,  or  by  signing,  or  marking  the 
money-lender's  book,  or  completed  in  any  other  mode,  has  been 
entered  into  through  fear  or  ignorance ;  and  if  in  any  case  the 
amount  of  interest  shall  appear  to  have  been  agreed  upon  under 
circumstances  which  would  render  the  awarding  it  contrary  to 
the  principles  above  referred  to,  the  Court  will  only  decree  as  • 
much  interest  as  may  appear  just  under  the  circumstances. 

15.  In  conclusion  the  Chief  Court  repeats  the  injunction 
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1878  convejed  iu  Book  Circular  XXIX  of  1867,  that,  in  awarding 
CiRcuLAE  interest  sabsequent  to  the  date  of  the  decree,  the  Courts  ehonld 
not  allow  it  to  approach  in  amount  that  which  may  be  obtainable 
by  persons  who  have  not  the  security  of  a  decree,  and  that  no 
inducement  should  be  afforded  to  decree-holders  to  allow  their 
decrees  to  remain  unexecuted.  Further,  the  Courts  are 
reminded  that,  where  a  large  portion  of  the  amount  decreed 
consists  of  interest,  it  is  not  compulsory  on  them  to  decree 
interest  upon  the  amount  decreed,  inasmuch  as  the  Courts  may 
fitly  exercise  the  discretion  allowed  them  by  Act  XXIII  of 
1861,  Section  10,  and  not  award  any  such  interest  at  all. 

By  order,  &c. , 

(Sd.)       E.  H.  HAKRISOJ^, 

Offg,  Registrar, 


CIRCULAR  MEMO.  No.  7. 
Dated  Calcutta,  the  IZth  May  1873. 

All  District  Judges  and  Judicial  Commissioners 
Are  requested  to  make  inquiries  and  report,  for  the  informa- 

HIGH  COURT,  *a,  *^*"'  °^  *^«  ^*'"'^'  ^^**^*'  *»'.  "**'  *^^ 

Cnrii.  Side.  practidc,  which  led  to  the  issue  of 

Present : 

The  Hon.  Sir  B.  Conch,  ir«..  Circular  Order  No.  17,  dated  23rd 

TheHon.LouiBS.JackM>n,     "^     June   1870,  VIZ.,  of    applicants    for 

"       w.  AiMUeT^*  certificates  under  Act  XL  of  1858 

•^"*'''  and  Act  XXVII  of  1860  refraining 
from  taking  out  such  certificates  after  the  Courts  had  granted 
them,  and  taking  out  instead  only  copies  of  the  orders  granting 
the  same,  still  prevails. 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAR, 

Qffff.  RegUfran 
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CIRCULAR  ORDER  No.  8.  im 

'J^Q  ClECULAR 

Obdebsi 

Alii  Sessions  Judges  and  Magistbates. 

Dated  Calcutta,  the  19 th  May  1873. 
The  late  Sudder  Court's  Circular  of  the  21st  May  1862, 

HIGH  COURT,  Ac,  ^^-  ^^    (^'  ^^-  ^^    ^^  *^®  published 

Cbiminal  Sidk*  series)  is  hereby  recalled. 

The  Hon.  Sir  R.  Coich,  JR.,  2.    The  High  Court  reserves  to  itself 

Chitf  Juttice.        ,  #.       n.         /.  •■  • 

The  Hon.  Louis  S.  Jackson,  the  pOWCr  01   Calling  for   explanations 

,"      w.  Ainaiie, '  whenever  the  returns  exhibit  results 

*^"'        which  appear  to  show  want  of  circum- 
spection in  the  issue  of  warrant  or  summons  by  Magistrates. 

3.  This  order  will  not  absolve  the  Magistrate  of  the  District 
from  the  duty  of  maintaining  a  watchful  and  intelligent  control 
over  the  proceedings  of  his  subordinates  in  this  respect. 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAB, 

Registrar, 


CIRCULAR  MEMO.  No.  3. 
Dated  Calcutta,  the  2Qth  May  1873. 

All  Magistrates  of  Distbicts 
Are  requested  to  note,  in  future,  on  the  back  of  Quarterly 

HIGH  COURT,  Aa,  Statement  D.,  the   names  of  those 

CnufiNAL  SiDB.  Magistrates    who    have    served    ou 

The  Hon.  L..B.  Jackson,  Judge,       Benches  during  the   Quarter  imder 

report. 

2.     The  ensuing  Statement  (for  April,  May,  and  June)  to 
contain  the  names  in  question  for  the  1st  and  2nd  Quarters. 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAR, 
^  Registrar, 
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i87«  CIECULAE  MEMO.  No.  9. 

Circular      TO 

omiKBs.  D18TBICT  Judges  and  Judicial  Commissionebs* 

Dated  Calcutta,  the  29th  May  1873. 

District  Judges  are  requested  to  furnish  the  Conrt^  as  early 
HIGH  court  &a  ^  possible,  with  informatioii   respect- 

^  PwotJ*?**  ^°8  *^®  several  MooneiflTeeB   in  tiieir 

The  Hon,  Loui.  S.  Jackaon,  Judge,     districts  in  the  form  Subjoined. 

2.  It  will  be  felt  as  a  particular  obligation  if  piuns  are  taken 
to  render  this  information  useful  and  complete ;  the  object  of 
the  Court  in  calling  for  it  being  to  have  available  a  permanent 
record,  which  may  from  time  to  time  be  supplemented  or 
corrected,  of  the  situation,  extent,  and  characteristics  of  every 
Moonsiff's  station  and  jurisdiction,  such  matters  being  not  only 
of  great  interest  and  importance  g^ierally,  but  also  nsefol  to  be 
borne  in  mind  when  officers  are  to  be  chosen  to  fill  particnhtf 
appointments. 

By  order  of  the  High  Court, 

(Sd.)       W.  M,  SOUTTAR, 
RegiUrar, 


District  Moon$iffee. 


1.  Name  of  place  where  Court 
18  situated 

2.  Distance  from  Sudder  Station 
in  miles 

3.  Means  of  oommunication 
therewith  .<• 

4.  Distance  in  point  of  time    . .. 

5.  Situation  and  climate,  healthy 
and  agreeable  or  oiherwise,  with 
particulara  ... 

6.  Court-house,  of  what  kind, 
nature  of  construction,  dimensions, 
&c.,  &c.  .1. 

7.  Accommodation  aTailable  for 
MoonsiflTs  residence 

8.  Estimated  population,  or  num- 
ber of  houses 

9.  Population,  of  what  class  or 

religion  ..« 

1 0.    Local  extent  of  j urisdiction. . . 


-^ 
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11.  Coincidence  with  Subdivision  ^878 
or  Police  Division                            ...                                                                               Circulab 

12.  Density    of  population  (per  Okdeks. 
square  mile) 

13.  Character,  whether  trading, 
agricultural,  &c.  ...  - 

14.  Specification  of  Silk,  Indigo, 
or  Jute  cultivation,  or  any  prominent 
native  industry 

15.  Population,  whether  mostly 
Mahomedan,  or  Hindu,  or  otherwise. 

16.  Mention  of  English  or  other 
European  settlers,  if  any 

17.  Persons  with  a  leading 
influence 

18.  Average  ^ Small      Cause 
number  of  suits  J      Court  Cases  ... 
instituted  within  j  Rent  Cases 
three  years  past  C  Other  Cases     ... 

19     Number  of  Pleaders 
20.    Any  particulars  not  comprised 
under  preceding  heads 


CIRCULAR  MEMO.  No.  10. 
To 

All  Distbigt  Judges. 

Dated  Calcutta,  ike  29th  May  1873. 

Ik  continuation  of  Circular  Memo.  No.  2,  dated  24th  January 

1872,  District  Judges  are,  under  the 

^^^Cm^SiDE.*''''  authority    of    Government,    hereby 

The  Hon.  Lofi^!jackBon,  Judge,     informed  that*  « the  rule  under  which  " 

they  **  have  been  authorized  to  enter- 
tain an  establishment  for  each  Additional  Moonsiff  on  his 
appointment,  without  reference  to  Government,  may  be  applied 
to  the  entertainment  of  establishments  required  for  Additional 
Subordinate  Judges." 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAR, 

Registrar, 


*  Vide  Letter  from  Officiating   Under-Secretary,    Govemment    of  Bengal   (Judicial 
Department),  to  Officiating  Accountant-General,  No.  2341,  dated  12th  Hay  1873. 
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— im CIRCULAR  ORDER  No.  10. 

Circular 
Obobbs.       ^q 

All  Civil  Authobities  subject  to  the 

High  Court. 

Dated  Calcutta,  the  ZUt  May  1873. 

Bt  Section  175,   Code  of  Civil   Procedure,  it  is  provided 

HIGH  COURT  Ac.  ^^^  Commissions  to  examine   absent 

Civil  Sidb.  witnesses  "  shall  ordinarily  be  issued 

The  Hon,  Sir  R.  Couch,  jrt,  to  the  Court  withiu  whose  jurisdlc- 

The  Hon.  Louis  s.  Jaciuon,  tion  the  witness  may  reside,  and  which 

„      F.  A.  Glover,  .        _  . 

„     w.AiniiUe,  Can   most  conveniently  execute  the 

^*  same ;  but,  under  special  circum- 
stances, the  commission  may  be  issued  to  any  other  person  or 
persons  whom  the  Court  issuing  the  commission  may  think 
proper  to  appoint." 

2.  The  privilege  of  obtaining  such  commissions,  in  respect 
of  which  no  fee  is  at  present  levied,  is  largely  used,  and  the 
duty  of  acting  under  such  commissions  is  often  a  serious  addition 
to  the  duty  of  the  various  Judges. 

3.  At  the  same  time  the  business  of  the  Civil  Courts  has 
almost  universally  so  increased  that  they  ought  not  to  be  called 
upon  to  perform  this  additional  duty ;  and  notoriously  from 
their  frequent  inability  to  perform  it,  great  delay  and  incon- 
venience arise. 

4.  The  High  Court  is  of  opinion  that  this  state  of  things 
should  be  held  to  constitute  '^  special  circumstances,"  under 
which  it  is  competent  to  the  Civil  Courts  to  issue  commissions 
to  other  persons. 

5.  The  High  Court  considers  further  that  the  proper  persons 
to  execute  such  commissions  will  usually  be  the  Pleaders  of  the 
District  Court,  or  those  Pleaders  of  the  Moonsiflfs  Court  who 
have  passed  examinations  under.  Act  XX  of  1865.  The  Court 
therefore  directs  that — 

I.  When  such  commission  is  applied  for,  the  Court  issuing 
the  same  shall  make  choice   of  some  Pleader  practising  in  the 
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Court  within  whose  jurisdiction  the  witness  resides;  and  issue       1873 
the  commission  accordinffly.  Ciucclar 

II.  For  the  remuneration  of  the  commission  so  appointed^ 
the  Court  shall  require  the  party  applying  to  pay  in  a  fee  of 
Bs.  4  for  each  witness  to  be  examined,  if  the  Court  be  that  of  a 
Moonsiff ;  or  of  Bs.  10  for  each  witness  in  the  case  of  any 
higher  Courts ;  and  the  commission  shall  not  issue  until  such 
fee  be  paid. 

III.  The  commission,  together  with  the  amount  of  the  fee^ 
shall  be  sent  to  the  Court  in  which  the  commissioner  is  a 
practising  Pleader,  and  the  commission  shall  be  immediately 
delivered  to  him  (unless  he  refuse  to  act).  If  the  witness  or 
witnesses  appear  before  him  and  are  examined  so  that  he 
can  make  a  return  within  the  time  limited,  on  his  returning  the 
commission  duly  executed,  the  fee  shall  be  paid  over  to  him, 
otherwise  it  shall  be  sent  back  together  with  the  commission 
to  the  Court  which  issued  it. 

IV.  Every  District  Judge  shall  furnish,  on  application,  to 
the  Judge  of  any  neighbouring  district  a  list  of  all  Pleaders 
attached  to  tlie  several  Courts  in  his  district,  who  are  qualified 
and  willing  to  execute  such  commissions  under  these  rules. 

y.  The  foregoing  rules  do  not  apply  to  cases  coming  under 
Section  176,  Code  of  Civil  Procedure. 

VL  Every  subordinate  Court,  including  the  Mofussil  Courts 
of  Small  Causes,  shall  furnish  to  the  District  Court,  at  the 
close  of  each  quarter,  a  return  of  the  commissions  which  it  has 
issued  during  such  quarter  in  the  form  annexed :  and  the 
District  Court  shall  furnish  a  general  return  in  the  same  form 
to  the  High  Court. 

By  order  of  the  High  Court, 

(Sd.)        W.  M.  SOUTTAR, 

llegUtrar, 


B— 4 
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CIRCULAR  ORDER  No.  11.  i878 

To 

All  Civil  Courts  Subordinate  to  the 

High  Court. 

Dated  Calcutta,  the  ZUt  May  1873. 

At  the  instance  of  His  Honor  the  Lieutenant-Governor  of 

HIGH  court,  Ac,  Bengal,      and    in    continuation    of 

Civil  SiDB.  Circular   Order    No.    7,    dated    the 

Present : 

The  Hon.  Sir  R.  Couch,  ^t,  7th   March  last,   the   Court  hereby 

Chtef  Juslice,  ,  ,      ,  , 

The  Hon.  Louis  s.  JackBOD,  prescribes   11    o  clock   A.M.   as    the 

„  F.  A.  Glover,  t  •  i      -r     i  ^      «i 

„       w.  AiuBUe,  latest  hour  at  which  Judges  of  all 

classes  should  be  on  the  Bench; 
exception  being  made^  the  case  of  districts  where,  and  at 
seasons  when,  it  is  usual  to  hold  early  morning  sittings. 

2.  The  District  Judge  will  be  held  responsible  for  seeing 
that  this  order  is  carried  out  by  his  subordinate  Courts. 


By  order  of  the  High  Court, 


(Sd.)       W.  M.  SOUTTAR, 

Regisirar. 


CIRCULAR  ORDER  No.  13. 

To 

District  Judges  and  Judicial  Commissioners. 

Dated  Calcutta,  the  19 th  June  1873. 

It  has  recently  come  to  the  knowledge  of  the  Court  that  a 

HIGH  court  Aa  Subordinate  Judge,  now  dead,  had 

Civil  sidb.  b^en  accustomed  to  show  as  decided. 

The  Hon.  Sir  R.  Couch,  Kt,,  in  hjg  monthly  and  quarterly  returns. 

The  Hon.  Louis  s.  Jackson,  cascs  lu  wbich  no  judgment  had  been 

„  F.  a.  Glover,  ^i.  i        ii  i  •%     •  •         •■•• 

„       w.AinsUe,  delivered,  although   a    decision   had 

^^'  been  announced  and  noted    in   the 

diary ;  the  judgments  in  such  cases  being  afterwards  prepared 
and  signed  as  leisure  permitted. 
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'^^  2.     The   Court  find    it    necessary  to   point  out  that    such 

OiiDKKsr  pi'&ctice  is  reprehensible,  as  being  not  merely  opposed  to  law, 
but  productive  of  mischief  in  various  ways,  and  idso  amountiiig 
to  a  misrepresentation  of  facts. 

3.  It  is  the  duty  of  District  Judges  to  take  care  that 
no  such  practice  prevails  in  the  Courts  under  their  control ; 
and  the  means  of  prevention  are  simple.  The  Judge,  whenever 
he  inspects  an  inferior  Court,  should  examine  the  diary,  and 
calling  for  some  of  the  cases  last  decided,  should  satisfy  himself 
that  the  judgments  have  been  given  in  correspondence  with  the 
diary  entries. 

4.  But  the  Court  believe  that,  where  the  District  Judges* 
control  is  perfectly  maintained,  such  irregularities  will  not  occizr 
at  all,  and  that  such  mechanical  checj^wili  need  only  formal 
observance. 

By  order  of  the  High  Court, 

(Sd,)        W.  M.  SODTTAR, 

Registrar. 
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1873 


CIRCULAR  ORDER  No.  9. 

To 

All  District  Judges  and 

Judicial  Commissioners. 

Dated  Calcutta,  the  2^th  May  1873. 
The  Court  is  pleased  to  rescind  paragraph  3  of  Circular 

fflGH  court,  4a,  ^^^^^  ^^-  ^^>  ^^*^*  ^^*^  ^^^  ^^f  ^* 

Civil  Side.  and  to  replace  it  by  the  following 

Present:  '^  j  ,  o 

The  Hod.  Sir  R.  Couch,  Ki,  rule^   which  should  be  read  as   a 

Chief  Justice,  *.   i       r^.        i       • 

The  Hon.  Loais  s.  Jackson,  part  01  the  Circular  in  question. 

„  F.  A.  Glover,  ^        -r^  .  •  n      -xr 

„       W.  AinaUe,  *  2.     Every  inspection  of  a  Moon- 

^'  siffs  Court,  under  Circular  Order 

Ko.  15  of  1864,  when  completed,  is  to  be  reported  to  the  High 

tJourt     The  report  should  comprise 

C.  0.  No,  15,  dated  14th  May  1864      .,  ..      ,  u«     *  x«        ;i 

(para.  4).  the  particular  subjects  mentioned 

;;    ;;  '^'^^  ut^F/bifiS^     in    the    several    Circular    Orders 
„     „     6,da!S?7thManAi87i.     ^^^^\  ^^  ^^^  margin,  and  should 

contain  the  result  of  the  Judge's 
observations  on  the  Moonsiff 's  mode  of  doing  business  in  respect 
of  ability,  temper,  vigor,  discretion,  and  punctuality ;  the  state 
of  his  office  including  "  accounts,"  and  the  absence  or  frequency, 
as  the  case  may  be,  of  complaints.  The  Judge,  however,  will 
doubtless  remember  that,  while  his  mission  is,  on  the  one  hand, 
to  observe  and  correct  errors,  he  is  also  to  encourage,  assist, 
and  advise;  he  should  clearly  and  courteously  explain  all 
difficulties  occasioned  by  inexperience,  change  of  system,  or 
possible  ignorance  of  the  English  language,  and  should  invite 
the  freest  conununication  ou  all  topics  of  mutual  concern. 

By  order  of  the  High  Court, 

(Sd.)        W.  M.  SOUTTAR, 

Registrar. 


Circular 
Obdebs. 
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_  _'!!! CIRCULAR  ORDER  No.  12. 

Circular     rw%^ 

All  Civil  and  Cbiminal  Authobities, 

Beoulation  and  Extba-Beoulation  Fboys. 

Dated  Calcutta,  the  1th  June  1873. 

The  following  forms  of  oaths  and  affirmations  are  prescribed 

HIGH  COURT,  Ac,  ^^  *^®  High  Court  of  Judicature 

Civil  ahd  Crimihal  Sidbs.  at  Fort  William  in  Benoral    ander 

Prueni:  ^ 

The  Hon,  Sir  R.  Couch.  Kt.,  Section  7,  Act  X  of  1873. 

Chi^Jutiiee, 

The  Hon.  Loais  s.  JackBon,  2.     The  Same  forms  will  be  used 

„        F.  A.  Glover,  .     ^  .     .      ,         •      ^-    -i 

„      w.  AiiuUe,  m  Orimmal  as  m  Civil  cases. 

3.  Christian  witnesses^  inter- 
preters, and  jurors,  to  whom  oaths  are  administered^  are  to  be 
sworn  upon  the  New  Testament. 

4.  In  other  cases  the  oaths  ar^to  be  administered  upon  such 
symbol,  or  accompanied  by  such  act  as  may  be  usual,  or  as  such 
witness,  interpreter,  or  juror  may  acknowledge  to  be  binding  on 
his  conscience. 

By  order  of  the  High  Court, 

(Sd).        W.  M.  SOUTTAB, 

Regisirar, 


FOB  WITNESSES. 

Oath. 

1  swear  that  the  evidence  which  I  shall  give  in  this  case  ehail 

be  true,  that  I  will  conceal  nothing,  and  that  no  part  of  my 

evidence  shall  be  false. 

So  help  me  God. 

Affirmation. 

I  solemnly  declare  that  the  evidence  which  I  shall  give  in 
this  case  shall  be  true,  that  I  will  conceal  nothing,  and  that  no 
part  of  my  evidence  shall  be  false. 
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FOR  INTERPRETERS.  ists 

Oath.  Circular 

OSDBIW. 

I  swear  that  I  will  well  and  truly  interpret^  tran8late>  and 
explain  all  questions  and  answers,  and  a^l  such  matters  as  the 
Court  may  require  me  to  intei'pret,  translate,  and  explain. 

So  help  me  God. 
Affirmation, 

I  solemnly  declare  that  I  will  well  and  truly  interpret,  trans- 
late, and  explain  all  questions  and  answers,  and  all  such  matters 
as  the  Court  may  require  me  to  interpret,  translate,  or  explain.. 


FOR  JURORS. 

Oath. 

I  swear  that  I  will  justly  and  truly  try  and  determine  the 
questions  submitted  to  the  Jury  in  this  case,  and  will  give  a 
true  verdict  according  to  the  evidence. 

So  help  me  Grod. 

Affirmation. 

I  solemnly  declare  that  I  will  justly  and  truly  try  and  deter- 
mine the  questions  submitted  to  the  Jury  in  this  case,  and  will 
give  a  true  verdict  according  to  the  evidence. 


CIRCULAR  MEMO.  No.  4. 

Dated  Calcutta^  the  7th  June  1873. 

Sessions  Judges  and  Magistbates  of  Distbicts 

Abe  hereby  directed  to  submit   their    Quarterly  Criminal 

HIGH  COURT,  Ac,  Returns  D    and    E    in   duplicate 

Criminal  Side.  '  (copics  being  required  for  Govern- 

The  Hon.  Louis  S.  Jackson,  Jue^e.  ment),    beginning    with    those     of 

the  current  quarter. 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAR, 

Reffiitrar. 
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187S  No.  798. 

ClHCULAK       _ 

Ordkbs.     From 

W.  M.  SouTTAR^  Esq., 

Registrar  of  the  High  Court 

of  Judicature  at  Fort  William  in  Bengal^ 

To 

Thb  Sessions  Judge  of  Rajshahte. 

Dated  Calcutta,  the  lOth  June  1873. 

SiR> — HaviDg  laid  before  the  Court  jour  Criminal  Returns 

D  and  £  for  the  Ist  quarter  of  ^873, 
^J^^Mi^L  sL*"" '  I  M»  directed  to  observe,  with  refer- 

TheHon.LolTjitoon,J«*e.      «°««   *<>    **^«   ^^^^    P^^^    US    tO  the 

manner  in  which  the  time  of  the 
Deputy  Magistrates  was  employed*  that  the  Court  only  requires, 
in  the  case  of  officers  whose  duties  are  partly  judicial  and  partly 
executive,  the  number  of  days  devoted  to  the  former,  specifying) 
where  there  is  judicial  duty  of  more  than  one  kind,  the  time 
given  to  each  kind. 


CIRCULAR  ORDER  No.  14. 


Dated  Calcutta,  the  9th  July  1873. 

The  Court  think  it  necessary  to  be  informed  whether  any 

HIGH  COURT,  Ac,  Subordinate   Judge  or  Moonsiff,  or 

CitilSidib.  the  wife  of  any  such  officer  (whether 

Pretmt:  ^  .  ,  / 

The  Hoo.  Sir  R.  Coach,  JTi.,  in  her  ovm  right  of  inheritance,  or 

The  Hon.  Louis  s.  Jackson,  purchase,  or  by  gift,  Or  by  assignment 

"       £g.  Birch,*  in  licu  of  dowcr)  holds  any  immove- 

^^'  able  property,  or  is  a  tenant  under 
any  zemindar,  resident,  or  holding  property  in  the  district  in  which 
the  officer  serves,  or  to  which  it  may  be  proposed  to  appoint  him. 
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2.  The  Court  accordingly  direct  that  the  fact  of  holding 
such  property^  or  being  such  tenant^  be  reported  in  every  case, 
and  that  a  return  in  the  annexed  form  be  submitted  annually  by 
every  District  Judge  with  the  yearly  statements. 

3.  Circular  Order  No.  11,  dated  12th  June  1865,  is  hereby 
rescinded. 


1873 


Circular 
ObdkRS. 


DiSTBIOTB. 


Nature  o! 
Property 
and  Extent 
of  Interest 
held. 


Whether 
held  in  his 
own  Name, 
or  in  the' 
Name  of 
another,  or 
by  Wife. 


Mode  of  Acquisi- 
tion, whether  by 
Inheritance,6ift, 
Purchase,  or 
other?nse,  with 
Date  of  Acquisi- 
tion, if  otherwise 
than  by  Inherit- 
ance. 


If  held  under 
su  p  er  i  0  r 
Landlord,  his 
Name  and 
Place  of  Re- 
sidence with 
District 


Rbmarks. 


By  order  of  the  High  Court, 

(Sd.)        W.  M.  SOUTTAR, 

Registrar, 
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1878 CIRCULAR  ORDER  No.  15. 

Swill"  Dated  Calcutta,  the  \9th  July  1873. 

The  following  Resolotion  of  the  GoTemment  of  India,  in  die 

HIGH  OO0RT,  Ac.,  Financial  Department,   bearing  date 

^pii^T  20th  Jane  1873,  No.  1079,  is  circu- 

•n«  Hob.  Sir  B.  Couch^^^^^     j^^^  ^^^  ^^  informaton  and  guidance 

•n..  H«o.  ^.^u  a^J~k«».  of  aU  CiTil  Courts  subordinate  to  the 

"       ^■^■'^'  J^.     High  Court:- 

*'  Resolution. — In  order  to  avoid  the  incoaveninee  and  rbk 
which  accompanies  the  payment  of  money  upon  proceedings 
recorded  in  the  vernacular  languages^  and  to  ensure  caution  ia 
the  issue  of  such  orders,  the  Governor-General  in  Council  is 
pleased  to  direct  that  every  order  issued  by  a  Court  or  office  for 
the  payment  of  money  from  a  Government  treasury  shall  be  in 
English,  unless  the  presiding  officer  is  not  acquainted  with  the 
English  language. 

*^  Where  'the  disbursing  officer  does  not  understand  English, 
and  the  officer  ordering  the  payment  does,  the  order  for  payment 
shall  be  both  in  the  vernacular  and  in  English." 

By  order  of  the  High  Court, 

(Sd.)        W.  M.  SOUTTAK, 
RegtMtrar. 


CIRCULAR  MEMO.  No.  13. 

Dated  Calcutta,  the  2Ut  July  1873. 
Whbneyeb  a  District  Judge,  on  the  occurrence   of  any 
HIGH  COURT.  vacancy   in  the   office   of   Moonsiff, 

Eholmh  Departmbkt,  appoints  a  person  to  act  in  such  office, 

the  appointment  should  be  distinguish- 
ed in  the  Pay  Abstract  by  words  such  as  **  Temporary,  officiat- 
ing by  order  of  District  Judge,  Section  9,  Act  YI  of  1871,"  and 
every  such  appointment  should  be  reported  to  the  Accountant- 
General>  as  well  as  to  the  Court. 

By  order  of  the  High  Court, 

(Sd.)       W.  M.  SOUTTAR, 

Registrar. 


CiB.  Obdibb. 
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CIRCULAR  ORDER  No.  16.  ws 

Dated  Calcutta^  the  30/A  July  1873. 

In  modification  of  the  rules  contained  in  paragraphs  9  and  10 

of  Circular  Order  No.  49,  dated  20th 
HIGH  COURT.  r^  r  ^         /  , , 

Ekolisu  Depabtmbnt,  September     1839,    for    the    monthly 

transmission  of  records  from  the  Courts 
of  Principal  Sudder  Ameens  (now  Subordinate  Judges)  and 
Moonsiffs  for  deposit  in  the  District  Judge's  office,  the  Court  is 
pleased  to  direct  that,  with  the  exception  of  contested  cases,  the 
records  in  question  be  sent  in  quarterly,  by  such  dates  as  the 
District  Judge  may  prescribe,  instead  of  once  a  month.  The 
records  of  contested  cases  will  be  forwarded  monthly  as  here- 
tofore. 

By  order  of  the  High  Court, 

(Sd.)        W,  M.  80UTTAR, 

RegUtrar. 


REVENUE  CIRCULARS. 


REVENUE  CIRCULAR  ORDERS. 


JUNE,  1873.  1873 


Rkv.  Cir. 


Hon'bLE   V.   H.    SCHALCH. 


No.  1. 

Thb  following  N.  B,  should  be  inserted  at  the  foot  of  the 
Table  in  Clause  12^  paM  43  of  the  Board's  Bules — 

''  N.  B. — The  Statement  should  include  stamp  fees  in  pauper 
suits/' 


No.  2. 

In  the  list  of  returns  at  page  262  of  the  Board's  Rules, 
for  No.  '^  14  Irrigation  Statistics/'  among  the  annual  ones  to  be 
furnished  by  all  District  Officers,  substitute  *^  14A.  Report  on 
Wards '  Estates.  Due  20th  May,  under  Government  Circular 
No.  8  of  6th  March  1873." 

In  the  annual  returns  to  be  furnished  by  Commissioners  to 
the  Board,  after  *^  Commissioners'  Administration  Report "  add 
"  Due  30th  May  under  Government  Circular  No.  8  of  6th 
March  1873;"  and  insert,  as  the  last  entry  under  this  heading, 
"  A  Report  on  Wards'  estates.  Due  20th  June,  under  Govern- 
ment Circular  No.  8  of  6th  March  1873." 


No.  3. 

The  heading  of  column  2  of  Return  No.  XXI Y,  as  originally 
prescribed  by  the  Accountant-General,  was  '^  Amount  of 
probable  cost  of  land  for  each  worky^  but  in  the  edition  of 
the  Return  now  in  use,  the  word  ^^  year  "  has  been  substituted 
for  '^  work"^'  in  column  2.  This  has  occurred  through  a  typogra- 
phical error^^  and  should  be  corrected  at  once. 

c— 1 


Krv.  Ciu. 


DENG  A  L  LAW  REPORTS.  [VOL,  XI. 

1873  No.  4. 

In  estimating  tlie  figures  to  be  entered  in  column  8  of  the 
Statement  prescribed  by  Circular  Order  No.  2  for  July  1872, 
andy  as  a  general  rule,  in  calculating  a  Wavi's  net  iucome. 
Commissioners  and  District  Officers  are  directed  to  take  as  assets 
of  the  estate  all  that  would  properly  appear  under  headings  II 
to  y  of  Table  VI  of  Return  No.  XXXI,  and  as  charges  those 
which  would  appear  under  headings  VI  to  X  and  XII  to  XIV 
of  the  same  Table. 


No.  6. 

In  continuation  of  Circular  Order  No.  1  of  February  1872, 
it  is  hereby  notified  that  the  whole  of  Chapter  X  of  the 
Board's  rules  is  superseded,  except  ^Rtions  I  and  VI  and 
Clause  5  of  Section  VIII,  which  are  still  in  force  in  regard  to 
territorial  and  political  pensions  only. 


No.  6. 

The  following  has  been  added  as  Clause  5  A  to  Section  V^ 
page  24  of  the  Board's  Rules — 

An  application  for  an  extra  budget  grant  should  in  no  case 
be  sent  up,  until  the  budget  allotment  of  the  Office  or  Depart- 
ment making  the  application  has  been  exhausted,  under  the 
particular  head  of  expenditure  to  which  it  is  proposed  to  debit 
the  disbursement  for  which  funds  are  required.  A  certificate 
should  be  appended  to  each  such  application,  that  the  balance  in 
the  Collector's  hands  at  the  time  of  submitting  the  application 
is  less  than  the  amount  asked  for. 


JSrratum, 

In  lines  3  and  4  of  Circular  Order  No.  2,  for  the  current  month,  for  the 
words  "  14  A.  Report  on  Wards'  Estates;^  read  •*  14.  A  Report  on  Wards' 
Estates?'     The  same  alteration  should  be  made  in  the  slip. 


J 
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1873 
JULY,    1873.  Rev.  Cir. 


Hon'ble  v.  H,  Schalch. 


Srraium, 

Tor  the  words  ^^  as  per  column  5,"  in  the  heading  of  column  II,  Appendix  Hy 
of  the  Land  Acquisition  Instructions,  read  "  as  per  columns  5  and  6." 


No.  I- 

In  Table  I,  column  1  of  Return  No.  XXVIII,  for  1873.74y 
and  future  years,  between  headings  ^*  Shares  held  in  common 
tenancy "  and  "  Railway  C.  plots,"  insert  the  following  addi« 
tional  heading,  '*  Railway  B.  plots."  And  in  the  note  at  the 
top  of  Table  I,  directing  that  the  original  price  of  C.  lands 
should  be  shown  on  the  back  of  the  Return,  insert  the  words 
«  B.  and  "  before  "  C.  plots." 


No.  2. 

In  the  preparation  of  future  Returns  No.  XXXI,  District 
Officers  are  requested  to  exclude  all  excess  payments  of  revenue 
or  rent, — t.e.,  payments  made  during  the  year  under  report  on 
account  of  ensuing  years. 


No.  3. 

S£GTI0N*23,  Regulation  II  of  1793,  having  been  repealed  by 
Act  XXVI  of  1871,  clause  18,  page  189  of  the  Board's  Rules, 
is  hereby  cancelled. 

c— 2 
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'^^  A.  Monet,  Esq.,  C.B. 

RST.  CiR. 


No,  4. 

In  continaation  of  Circular  Order  No.  fli  of  January  1873, 
District  Officers  are  informed  that,  with  reference  to  an  enquiry 
whether  Subdiyisional  Officers  might  be  empowered  to  sign  the 
certificate  contemplated  in  the  Government  notification  of  25tli 
March  last/  issued  under  Section  27  of  Act  YII  of  1870  (the 
Court  Fees'  Act),  the  Qovernment  has  ruled  that  it  will  be 
enough  if  the  Collectors  of  Districts  and  the  Subdivisional 
Officers  are  very  careful  that  all  the  lower  and  more  commonly 
used  Stamps  are  alway$  available  at  Subdivisions^  so  as  to 
obviate  the  necessity  of  issuing  the  required  certificate. 

2.  The  Member  in  Charge  now  draws  the  attention  o{ 
District  and  Subdivisional  Officers  to  the  necessity  of  strict 
compliance  with  the  wishes  of  Qovernment,  and  requests  tbat 
Commissioners  will  at  once  report  any  neglect  of  these  orders, 
should  such  occur. 

^  YidM  page  431  of  the  CalcntU  Gasette,  dated  2nd  April  1873. 


VOL.  XI.]  '  REVENUE  CIRCULARS. 


AUGUST,  1873.  im 

Key.  Citt. 


.  Hon'bLE  V.  H.  SCHALCH. 


No.  1. 

As  some  diversity  of  practice  has  occurred  in  the  preparation 
of  Returns  Nos.  XXXI  and  XLI,  the  Member  in  charge  directs 
that  they  shall  in  future  be  made  strictly  financial^  and  not 
administrativei  returns^  i.e.f  that  sums  paid  and  received  within 
the  financial  year,  and  those  only,  shall  be  entered  in  them. 


Hon'ble  H.  L.  Dampieb. 


No.  2. 

With  advertence  to  the  new  Rules  for  the  custody, 
distribution,  and  sale  of  Postage  Stamp  Labels  sanctioned  by 
the  Government  of  India,  the  following  alterations  are  necessary 
in  the  Board's  Rules : — 

In  Section  5,  Chapter  XXI,  page  307,  expunge  Clause  4,  and 
after  the  word  '^  time"  in  Clause  6  add,  as  a  new  sentence — For 
the  discount  allowable  on  purchases  of  Postage  Stamps,  vide 
Rules  published  at  pages  350 — 371  of  India  Gazette^  dated  12th 
July  1873. 


No.  3. 

The  attention  of  Divisional  and  District  Officers  is  drawn 
to  the  following  Resolution  by  the  Government  of  India,  in  the 
Financial  Department,  No.  1763,  dated  24th  July  1873,  regard- 
ing the  cancellation  of  adhesive  Court  Fee  Stamps,  and  they 
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are  rei^ueeted  to  lee  that  the  orders  of  Govemment  are  iuv&ri- 
ably  carried  out : — 

The  Governor-General  in  Council  has  recently  had  ander 
conaideration  the  best  method  of  cancelling  adhesive  Court  Fee 
Labels,  so  that  they  may  not  be  frandulently  used  again. 

2.  Under  Act  VII  of  1870,  Section  30,  Court  Fee  Labels 
are  cancelled  by  punching  out  the  figure  head.  But  this  does 
not  perhaps  afford  sufficient  protection,  and  pendiDg  further 
consideration  of  the  subject,  the  Governor-General  in  Council 
directs  that  the  record-keeper  of  every  Court  shall,  when  a  case 
is  decided,  and  the  record  consigned  to  his  custody,  punch  i 
second  bole  in  each  label,  distinct  frona  the  first,  and  note  the 
date  of  bis  doing  so  at  tbe  same  time.  The  second  punchioj 
should  not  remove  so  much  of  the  stamp  as  to  render  it  impos- 
sible or  difficult  to  ascertain  its  value  or  nature. 


HoN'bLE   V.   H.    SCHALCH. 

No.  4. 
The  following  alterations  are  to  be  made  in  Circular  OrJer 
No.  8  of  April  last- 
Under    heading    e,    "  Govemment    Estates   under    farming 
leases,"  for  "  farming"  substitute  "  temporary." 
For  the  first  clause  of  the  N.  B.,  substitute^ 
"Under  present  Rules  all  Government  Estates,   settled  for 
terms  of  years  with  purchasers  of  tbe  proprietary  right,  pas? 
out  of  the   category  of  Government  EflL-ites,  and   become  the 
property  of  the  settlement-holders.    Such  estates  will,  therefore, 
be  included  under  Class  c. 

"All  Government  Estates,  settled  for  terms  of  years  with 
persons  to  vrhom  the  proprietary  right  bas  not  been  transferred 
by  sale,  even  though  the  right  to  conditional  re-settlement  has 
been  conceded  to  the  settlement-holders,  nuist  be  regarded  ^ 
temporarily  settled  estates,  and  be  included  in  Class  e.  This 
class  nill  also,  of  course,  include  Govemment  Estates  settled  in 
farm, — i.e.,  for  a  definite  term,  without  the  concession  to  tl)« 
settlement-bolder  of  a  right  to  re-settlement." 


VOL.  XI.]  REVENUE  CIRCULARS, 

It  will  be  necessary  for  Collectors  to  revise  their  Quarterly        ^S7S 
Returns  No.  X  for  the  first  quarter  of  1873-74,  in  accordance     ^"^-  ^^^• 
with  the  above  instructions. 

The  Superintendent  of  Stationery  will  be  directed  to  issue 
revised  forms  and  slips,  but  meanwhile  the  necessary  alterations 
must  be  made  in  manuscript  in  the  forms  and  slips  already 
supplied. 

No.  5. 

Discrepancies  between  the  Quarterly  Statements  of  Land 
Kevenue  Receipts  submitted  to  the  Board  by  the  Accountant- 
General  and  the  figures  of  Return  No.  X  have,  in  several 
instances,  been  traced  to  the  fact  that  estates  upon  which  revenue 
liad  been  paid  in  advance  into  the  treasury  of  one  district,  had, 
before  the  instalments  which  such  advance  was  intended  to  meet 
fell  due,  been  transferred  to  the  Revenue  Roll  of  another  district 
To  obviate  the  necessity  of  calling  for  frequent  explanations, 
the  Member  in  charge  directs  that,  whenever  any  such  payments 
in  advance  stand  to  the  credit  of  an  estate  at  the  time  of 
transfer,  the  transferring  Collector  shall,  in  all  cases,  carefully 
notify  to  the  Collectors  of  the  districts  to  which  the  mehals  have 
been  transferred  the  exact  position  of  each  mehal  in  regard  to 
realization  of  revenue.  And  the  exact  facts  as  regard  such 
transferred  mehals  should  be  noticed  in  the  Return  No.  X 
both  for  the  district  from,  and  the  district  to,  which  they  are 
transferred* 


No.  6. 

The  Member  in  charge  requests  that  District  Officers,  when 
submitting  their  final  reports  in  connection  with  cases  under  the 
Land  Acquisition  Act  X  of  1870,  will  be  careful  to  note  in 
column  3  of  Appendix  F  whether  the  general  notice  required 
under  Section  9  of  the  Act  has  been  issued. 


VOL.  XI.]  REVENUE  CIROULARa 


SEPTEMBER,  1873.  tars 

Bey.  Cir. 


HoN'BLE  V.  H.  SCHALCH. 


No.  1. 

With  a  vie-w  to  obviate  frequent  references  which  the 
Accountant-General  now  finds  it  necessary  to  make,  District 
Officers  are  requested,  in  fiiture,  when  submitting  their  final 
proceedings  in  connection  with  the  acquisition  of  lands  taken 
up  for  public  purposes  under  Act  X  of  1870,  to  furnish,  on  the 
reverae  of  Appendix  I,  the  numbers  and  dates  of  vouchers  on 
which  the  ^mounts  of  compensation,  &c.,  shevm  therein  have  been 
drawn  from  the  Treasury. 


No.  2. 

In  continuation  <^  the  Board's  Circular  Orders  marginally 
No.  8  of  Augt.  1871.  cited.  District  Officers  are  requested,  in 
No.  7  of  Novr.  1872.  future,  when  submitting  their  annual  report 
on  the  working  of  the  Indian  Coinage  Act,  to  shew  the  treatment 
of  4-anna  and  2-anna  pieces  under  clause  Id  of  the  revised 
rules,  published  with  the  Circular  Order  of  November  1872, 
separately  from  the  treatment  of  pieces  of  higher  value. 


No.  S. 

A-  CASE  has  recently  come  before  the  notice  of  the  Member  in 
Charge,  in  which  a  Deputy  Collector,  entrusted  with  the  conduct 
of  the  operations  for  acquiring  certain  land  for  public  purposes, 
was  shewn  to  have  utterly  disregarded  the  procedure  prescribed. 
The  Member  in  Charge  desires,  therefore,  that  no  officer  may  be 
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1878       recommended  for  investment  with  powers  undsr  Act  X  of  1870, 
Bet.  Cib,    unless  the  Collector   to   whom  such   officer    is    subordinate  is 
satisfied  that  he  is  well  acquainted  with  the  proviBions  of  that 
law  and  the  rules  promulgated  thereunder. 


No.  4. 

The  following  extract  from  the  orders  of  the  Government  of 
India,  No.  317,  of  12th  August  1873,  is  published  for  the 
information  of  Commissioners  as  Courts  of  Wards — 

Para.  3.  —  "As  regards  Wards'  estates  His  Excellency  in 
"  Council  considers  that,  when  such  an  estate,  -which  is  in  a 
solvent  condition,  is  being  administered  by  Grovernment  officers, 
whatever  sum  it  is  found  possible  to  set  aside  for  educational 
purposes  should  be  employed  in  supplying  the  recognized 
"  needs  of  simple  primary  education  to  the  poorer  classes  resi- 
"  dent  on  the  estate ;  but  it  is  not  within*  the  competency  of 
"  Government,  in  its  character  of  trustee,  to  make  any  educational 
"  arrangements  supported  from  the  funds  of  the  trust  which  shall 
"  be  of  a  permanent  character,  or  binding  upon  the  Ward  after 
"  the  estate  shall  have  passed  out  of  the  hands  of  Oovemment." 


€t 
tt 
it 


No.  5. 

In  modification  of  Circular  Order  No.  6,  of  May  1872,  District 
Officers  are  hereby  informed,  that  notices  of  relinquishment  and 
notices  of  enhancement,  served  by  orders  of  the  Collector,  under 
Sections  14  and  20,  Act  VIII  (b.c.)  1869,  should  be  shewn,  each 
class  under  a  separate  head  of  its  own,  in  Return  No.  VIH. 

The  Superintendent  of  Stationery  will  be  directed  to  issue 
revised  forms  of  the  Return,  but,  meanwhile,  the  additional 
headings  must  be  entered  in  manulscript  in  the  forms  now  in  uaa 
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OCTOBER,  1873.  '^s 

Bbv.  Cir. 


Hon'BLE  V.  H.  SCHALCH. 


Errata, 

In  (he  foot  note  of  page  36  of  the  Memo,  on  the  Revenue  Administration  of 
Bengal,  lately  distributed  by  the  Board,  for  "  1857,'*  read  "  1837.*' 

Page  38,  para.  45,  line  2,  for  "  rather  more  than  1900,"  read  "  about  720." 
Pnge  124,  line  19,  transfer  the  word  "  Company''  to  the  next  line  after  the 
tcord  "  Dochr 

Appendix,  page  xvii,  line  21,  for  "  copsuloris,''  read  "  capsularis.'* 
„        page  xviii,  line  \\,for  "  aculiata,'"  read  "  aeuleata'* 
„        p^z^^  jcoiii,  Zinc  36,  ybr  "  muerba,"  read  "  mur^a.* 
M       />age  xix,  ZtiM  16,  for  <* Limun^'  read  '* Linum* 


It 

t» 


No.  1. 

All  reports  and  orders  connected  with  island  formiations, 
which  have  been  taken  possession  of  by  Government  under 
Act  IV  (b.c.)  of  1868,  should  be  treated  as  confidential.  Divi- 
sional and  District  Officers  are,  accordingly,  prohibited  from 
granting  copies  of  such  communications  to  private  individuals 
without  first  obtaining  the  orders  of  the  Board- 


No.  2. 

To  the  rules  already  made  and  promulgated  by  the  (Jovem-* 
ment  of  Bengal  under  the  provisions  of  Section  59  of  Act  X, 
1870  (the  Land  Acquisition  Act),  the  following  additions  have 
BOW,  by  the  same  authority,  been  made ;  and  these  additional 
rules  will,  accordingly,  have  the  force  of  law,  vide  Calcutta 
Gazette  of  10th  September  1873,  page  1059— 

BULE  IX. — On  the  date  on  which  payment  of  compensation  in 
any  case  may  become  due  under  Section  41  of  the  Act,  the 
Collector  shall  tender  the  amount  to  such  of  the  persons  entitled 
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i«78 to  receive  it  aa  may  be  present  at  his  office  in  person  or  by  agent 

K«v.  ciR.  duly  authorized  to  receive  the  same.  Should  any  such  person 
be  absent  and  have  no  authorized  agent  at  the  dollector's  Court, 
the  Collector  shall  serve  a  notice  upon  him,  calling  upon  him  to 
attend  in  person,  or  by  agent,  within  one  week  of  his  receipt  of 
the  notice,  to  receive  the  amount  due  to  him ;  and  "warning  him 
that,  on  failure  to  appear,  the  money  will  be  invested  in  Govern- 
ment securities,  and  that  no  interest  will  be  allowed  in  excess  of 
the  interest  payable  on  such  securities.  Should  such  person 
neglect  to  appear  within  the  time  specified,  the  Collector  shall, 
on  being  satisfied  of  the  due  service  of  the  notice,  invest  the 
amount  of  the  compensation-money  due  to  such  person  in 
Oovemment  securities,  and  hold  the  same  in  deposit,  untQ  the 
amoun£  shall  be  applied  for  by  the  person  entitled  to  it. 

On  the  application  oi  such  person,  the  Collector  shall  make 
over  the  (Government  securities  to  him,  or  shall  sdl  the  securities 
and  make  over  the  amount  realized  to  him,  and  at  the  same  time 
pay  to  him  any  cash  balance  which  has  been  too  snmU  for  invest- 
ment, together  with  interest  on  such  balance  calculated  at  four 
per  cent.    The  Collector  shall  follow  the  same  course  in  regard 
to  any  compensation-money  which  may  be  refused  by  a  person 
entitled  to  receive  it,  provided  that  such   investment  shall  he^ 
limited  to  even  sums  of  Rs.  500,  or  multiples  of  Ba  500.    The 
amount  of  compensation,  if  less  than  Rs.  500,  and  any  fractional 
parts,  if  the  compensation  is  above  that  sum,  shall  be  held  by 
the  Collector  in  deposit,  bearing  interest  at  four  per  cent. 

Rule  X. — From  and  afler  the  date  of  investment  of  compen- 
sation-lnoney  under  the  last  preceding  rule,  no  interest  on  the 
.  amount  so  invested  shall  be  allowed  in  addition  to  that  due  on 
the  said  securities. 

Rule  XI. — Similariy,  when  a  Collector  has  referred  a  case  to 
the  Civil  Court  under  Sections  15,  38,  or  43  of  the  Act,  he  shall 
at  once  invest  the  amount  of  compensation  awarded  by  him  in 
Government  securities.  In  all  cases  of  reference  under  Section  38, 
and  in  cases  of  reference  under  Sections  15  or  43,  in  which 
the  Collector's  award  shall  be  confirmed  by  the  Couri;>  no 
interest  on  the  amount  so  invested  shall  be  allowed  inaddi* 
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tion  to  that  due  on  the  investment.  Whenever,  in  a  case  of  1S78 
reference  under  Sections  16  or  43,  a  higher  sum  than  was  awarded  Kby.  Cib. 
by  the  Collector  shall  be  awarded  by  the  Court,  the  Collector 
8hall  pay  to  the  persons  entitled  to  receive  it  the  difference 
between  the  amount  of  interest  which  may  have  accumulated  on 
the  Qovemment  securities  from  the  date  of  investment,  and  the 
amount  of  .interest  calculated  at  six  per  cent,  under  Section  42  of 
the  Act^  from  the  date  of  the  taking  possession  of  the  land. 


Hon'ble  H.  L.  Dahpier. 


No.  a 

In  continuation  of  Circular  Order  No.  3  for  August  last,  and 
under  instructions  from  Grovemment^  heads  of  all  offices  in 
which  stamps  are  used  or  filed  are  required  to  cause  an  occasional 
inspection  to  be  made  of  documenfs  that  have  been  filed,  in 
order  to  ascertcdn  that  the  stamps  have  been  properly  punched 
and  defSused,  and  have  not  been  subsequently  removed  from  the 
documents  on  which  they  were  used.  The  inspection  should  be 
made  at  least  once  a  quarter. 

:  2.  If  the  hole  which  is  first  pui^ched  on  a  used  stamp  be 
round,  the  second  hole,  which  is  to-be  punched  on  it  under 
Circular  Order  No.  3  of  3rd  August  last,  should  be  either  square 
or  triangular^ 

Hon'BLE  V.  H.  SCHALCH. 


No.  4 

The  question  having  been  raised  as  to  the  proper  mode  of 
exhibiting,  in  Betum  No.  XXXI,  the  financial  position  of  such 
poitions  of  a  ward's  estate  as  may  be  or  may  have  been  leased 
out  under  the  arrangement  known  in  Behar  as  zar-i-peshgi, 
whereby  a  creditor  is  placed  in  possession  of  a  certain  tract  rent- 
free  till  he  shall  have  recouped  himself  for  a  loan  to  the  estate, 
the  Member  in  charge  is  pleased  to  issue  the  following  instruc- 
tions on  the  subject. 

C— 5  • 
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lars  For  the  porpoBes  of  Table  I  of  the  Retom,  the  portion  of  the 

Bsv.  CiB.    estate  affected  by  each  transaction  of  the  kind  described  should 

be  treated  as  a  separate  estate  or  tenure  and  entered  in  a  sepaiste 

and  separately  numbered  series  Aj,  or  B^^  according  as  it  would 

fiEkll  under  heading  A  or  B  if  not  leased  out  in  zBx-i-peshgi« 

If  the  whole  of  an  estate  borne  upon  the  revenue-roll  of  the 
.  district^  or  the  whole  of  a  revenue-firee  estate,  or  of  an  estate  or 
tenure  leased  from  a  private  proprietor,  be  so  treated,  there  will 
be  no  difficulty  in  filling  up  Table  I  for  such  estate  or  tenure. 
But  if  only  a  portion  of  an  estate  or  tenure  be  so  pledged,  it 
will  be  necessary  to  divide  such  estate  or  tenure  into  two  parts, 
one  of  which  will  appear  under  the  head  A,  or.B,  the  other 
under  A^,  or  B^.  In  this  case  the  revenue  or  rent  dxxQfrova  such 
estate  or  tenure  should  also  be  divided  into  two  portions,  so  that 
the  revenue  or  rent  due  from  the  portion  shewn  under  beading  A|, 
or  Bj,  shall  bear  the  same  ratio  to  that  due  from  the  ^ole 
estate  or  tenure  as  the  income  of  tlie  portion  bears  to  the  income 
of  the  whole.  The  factors  necessary  to  work  the  proportion 
must  be  known  to  the  Collector,  for  in  the  case  of -an  estate  borne 
on  the  revenue-roll  the  taujth,  or,  in  case  of  a  tenure  leased  from 
a  private  proprietor,  the  deed  of  lease,  will  shew  the  whole 
revenue  or  rent,  the  accounts  of  the  estate  will  shew  the  income 
of  the  unpledged  portion,  and  the  zar-i-peshgi  deed  wiU  shew 
the  income  of  the  portions  made  over  to  the  zar-i-peshgidar. 

The  entries  in  colurons  2 — 9,  inclusive,  of  Table  I  will  all 
have  to  be  distributed  in  these  proportions. 

In  Table  IV  debts  incurred  on  the  security  of  zar-i-peshgi 
leases  should  be  entered  imder  a  separate  heading  B,  and  ihv& 
shewn  separately  from  other  debts,  which  would  be  entered  under 
head  A.  The  parenthetical  instruction  against  XIY,  Table  VI, 
should  accordingly  now  run  "  (Table  IV,  heading  A,  columns  6 
and  7)." 

Each  zar-i-peshgi  lease  should  be  noticed  in  the  explanation, 
and  the  tenures  or  estates  affected  by  it  named^  the  term  and 
conditions  of  the  lease  being  also  stated. 
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No.  5.  ^8^» 

In  submitting  explanatioiis  of  remissions  of  revenue  in  Table  IV 
of  Return  No.  X,  District  OflScers  are  requested  to  specify- 
separately,  in  future,  the  amount  of  revenue  written  off  as  a 
matter  of  right,  and  the  amoimt  remitted  as  a  matter  of  grace. 
The  former  should  comprise  remissions  granted  under  any  law 
in  force  for  the  time  being,  or  under  existing  orders  of  Qovem- 
ment  or  under  written  agreements  held  by  the  parties  concerned, 
while  the  latter  should  include  the  amounts  remitted  for  such 
causes  as  deterioration  of  land,  insolvency  of  farmers,  or  death  or 
desertion  of  ryots,  and  full  explanations  in  these  instances  should 
always  be  furnished. 


No.  6. 

In  continuation  of  Circular  Order  No.  2  of  August  1872,  the 
Member  in  charge  is  pleased  to  rule  that,  in  effecting  the 
partitipn  of  an  estate  less  than  100  acres  in  extent.  District 
Officers  may  incur  any  necessary  expenditure  on  account  of 
establishment  not  exceeding  the  charge  (Bs.  36)  laid  down  in  the 
Circular  Order  cited  above,  as  the  mayimum  for  an  estate  of 
100  acres* 


No.  7. 

The  following  addition  and  correction  are  made  in  the  Board's 
Rules — 

Clause  12,  Section  IV,  Chapter  VI,  page  119,  after  the  word 
"  employed,"  add  "  or  in  any  other  District." 

Section  IV,  Chapter  XIV,  page  225,  in  the  heading  of 
Register  No.  71,  erase  the  words  "  in  the  District." 


Errata* 


At  page  131,  line  22  of  para.  19S  of  the  Memo,  on  the  Revenue  Administra- 
Hon  of  Bengaljfor  «*  states;*  read  "  estates.'* 

Page  183,  line  10  of  para.  200,  for  **  Provinces^**  read  "  Lower  Provinces.** 

Page  140,  tine  5  of  para.  209, /or  "  all^*  read  "  an.** 
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NOVEMBER,  1873.  i878 

^_______  Rkv,  Cir. 

Hon'ble  v.  H.  Schaloh, 


No.  1. 

From  Clause  4,  Section  VI,  Chapter  XIII  of  the  Board^s 
Rules,  omit  the  words — "  The  copies  may  be  on  unstamped 
paper,  but  cannot  be  authenticated  with  reference  to  Article  32, 
Schedule  A,  Act  X  of  1862,  '*  and  substitute  the  following— 
'^  The  copies  must  be  on  stamped  paper  under  Clause  9  of 
Schedule  I  of  the  Court  Fees*  Act  VII  of  1870,  and  the  words 
composing  such  writing  as  they  contain  must  be  computed  in 
order  that  the  copies  may  be  made  on  stamped  paper  of  proper 
value." 


No.  2.  . 

The  Government  of  India  having  directed  the  disconti- 
nuance of  the  annual  report  on  the  working  of  the  rules  for  carry- 
ing out  the  provisions  of  the  Indian  Coinage  Act  (XXIII  of 
1870),  and  directed  the  submission  in  future  of  half-yearly 
returns.  District  Officers  are  hereby  informed  that  a  half-yearly 
report  should  be  submitted  in  the  same  form  and  giving  the 
same  information  as  the  annual  one  prescribed  by  the  Board's 
Circular  Order  No.  8  of  August  1871,  supplemented  by 
Circular  Order  No.  2  of  September  1873.  The  report  for  the 
first  half  of  the  calendar  year  1873  should  be  submitted  at 
once,  and  that  for  the  second  half  as  soon  after  the  year  closes 
as  possible. 

No.  3. 

The  following  addition  is  made  to   Clause   1,  Section   12, 
Chapter  VIII  of  the  Board's  Rules— 

.  "  But  in  Assam  and  Chota  Nagpore,  the  revenue  of  land* 
Vrithin  the  limits  of  a  sub-division  may  be  paid  into  the 
sub-divisional  treasury." 

c— 6 
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'«»  No.  4. 

In  the  Resolation  upon  the  Board's  Land  Revenue  Report 
for  1872-73^  His  Honor  the  Lieutenant-Ooremor  has  recorded 
the  following  observations  on  the  subject  of  the  working  of  the 
provisions  of  Act  XI^  1859,  for  the  realization  of  revenue  bj 
sale  of  estates — 

''  13.     Paragraph  53  of  the  present  report  shows  that  no  lea 
''  than  762  estates  were  sold  for  arrears  of  revenue  during  the 
'' jear   under  review.      The  Lieutenant-Governor   woul^  here 
take  the  opportunity  to  express  his  dissent  froia   the  broad 
statement  (paragraph  116  of  the  memorandum)  that  'there 
*' '  can  be  no  manner  of  doubt  that,  on  the  whole,  the  working  of 
'' '  the  Sale   Law  has  been  most    beneficial   and    satisfactorj.' 
Paragraph  115  of  the  memorandum  seems  to  show  that  estates 
often  go  to  sale  for  what  the  Lieutenant-Governor  must  think 
illegitimate  reasbns ;  and  he  wholly  doubts  the  advantage  set 
forth  in    paragraph    118    of   the    memorandum,  of     giving 
proprietors,  who  take  advantage  of  the  Sale  Law,  the  means  q( 
realizing  the  very  highest  value  for  a  property  which  would 
<'  not  fairly  sell  for  so  much.      The  enhanced  price  in  fact  is 
*' gained  because  the  sale' of  an  estate  for  arrears  of  revenue 
''  obliterates  and  defeats  many  private  rights   and  liens  on  the 
**  land  sold.     It  amounts  to  creating,  an  Encumbered  Estates 
Court  at  the  option  of  the  present  possessors  and  for  their 
benefit    only.       The    Lieutenant-Governor    doubts    if   such 
stringent  sale  laws  are  now  required.     At  any  rate  he  records 
''  these  remarks  as  a  caution  against  the  broad  statement  that 
'^ '  there  can  be  no  manner  of  doubt '  regarding  the  conclusions 
"  summed  up  at  paragraph  123  of  the  memorandum." 

The  Member  in  charge  desires,  therefore,  that  every  care  may 
be  taken  to  watch  and  record,  as  far  as  they  can  be  ascertained, 
the  true  causes  which  lead  to  sales  of  estates  for  arrears  of 
revenue ;  and  with  that  view  directs  that,  at  the  time  of  sale,  s  * 
note  should  be  appended  to  the  sale  papers  of  each  estate  sold 
for  arrears  of  revenue  showing  the  probable  cause  of  sale, 
whether  such  cause  be  diluvion,  quarrels  among  sharers  or  other 
circumstance.     The    notes   thus   recorded   at    the    time   each 
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Collector  should  analyse  when   noticing  the  subject  of  sales  for        1878 
arrears  of  revenue  iu  his  annual  Land  Be  venue  Report*  ^"^*  ^^^- 

No.  5. 
Clauses  2  and  3,  paragraph  2,  Section  XII,  page  155  of  the 
Soard's  Rules,  are  amended  as  follows — 

2.  In  addition  to  the  amount  of  revenue,  a  fee  of  two  annas 
on  each  hundred  rupees  or  fraction  thereof  to  be  charged  up.  to 
Hs.  500,  and  one  rupee  upon  any  larger  sum  up  to  Rs.  1,000 
and  for  every  further  fraction  of  Rs.  1,000. 

iVbfe. — The  Railway  Companies  are  exempted  from  this  charge  when  they 
bave  to  remit  rents  of  C.  Claas  lands. 

3.  Only  one  such  receipt  is  to  be  granted  to  one  remitter  for 
each  instalment ;  the  particulars  of  the  properties  on  account  of 
which  the  remittance  is  made  must  be  carefully  detailed  on  the 
reverse,  and  the  form  filled  up  thus — 

Received  from  A.  B.,  on  account  of  C.  D.,  proprietor,  the  sum 
of  Rs.  on  account  of  land-revenue  demands  to  be  trans- 

ferred to  his  credit  under  land-revenue,  as  per  particulars  on 
reverse,  at  the  Treasury. 

No.  6. 

The  Government  having  directed  the  discontinuance  of  the 
Board's  Land  Revenue  Preliminary  Report,  Return  No. 
XXVIII  has  been  amalgamated  with  Return  No.  XLI.  An 
amended  form  of  the  latter  return  will  hereafter  be  supplied 
by  the  Superintendent  of  Stationery  to  all  District  Officers. 
This  return  must  be  carefully  filled  up  and  submitted  to  the 
Board  on  the  due  date. 

Return  No.  XXVIII  should  be  expunged  from  the  "  list  of 
returns  "  at  page  262  of  the  Board's  Rules^ 

No.  7. 
Section  VII,  Chapter  XVIII  of  the  Board's  Rules  is  hereby 
cancelled,  and  the  following  substituted  in  its  place : — 

Section  VII. 

Annual  Land  Revenue  Report 

1.  Each  Commissioner's  divisional  report  should  begin 
by  giving  a  memorandum  of  the  date  of  the  district  reports  and 
the  date  of  their  receipt. 
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^ i<>7<  2.     This   tud   any  other   preliminary  matters  which  it  may 

Ubv.  ciB.  1)0  necessary  to  touch  upon^  having  beea  briefly  disposed  of, 
the  report  should  proceed  to  its  first  main  section,  setilememt 
and  collection  of  land  revenue* 

3.  Under  this  head  should  be    described   the    classification 

•  I.    Permanentlj-Bettled  ^1"  f «^*««'  according  to  tlie  four-foW 

cf^tAten.  division  laid  down   by    GoTernment, 

2.    EBUtes,  the  property  of  ; 

iudividaaU,  tempo-     the    relative    predominance     of    the 

rarilv  settled.  i      i  •    •  4.-      ji  a 

a.    Government  cstotes.        Several  classes  being  noticed.       Any 
4.    Ujrutwari  tracts.  important  changes  in  the  revenue-roU, 

whether  within  any  class,  or  between  class  and  class,  shoald   be 
accounted  for.     The  state  of  the  collections  should  then  be  briefly 
noticed.     It  is  not  necessary  to  go  into  every  detail  of  arrear,  real 
or  factitious.     The  statements  from  each  district  enable  the  Board 
to    analyse  these.      But    any    arrears  of   moment   should   be 
explained,  and  the   state  of  collections  in  estates  belonging  to 
each  of  the  four  classes  should  be  compared.     Under  this  head, 
too,  the  balances  of  Government  revenue  on  Wards'  and  attached 
estates    should  be  commented  ou   and   explained.     Here   also 
should  be  noticed  the  remissions  allowed  ;  those  written  off  as  a 
matter  of  grace,  as   distinguished   from   those   claimable   as   a 
matter  of  right,   being    fully   accounted    for     {vide    Circular 
Order  No.  6  of  October  1873).     Irrigation,  so  far  as  it  need  be 
noticed  in   the   land  revenue  report,   should   form  a  sub-head 
of  this   section.     It   must   be   borne   in   mind  that  in  supply* 
ing  the   particulars  required  by  this   paragraph,   it  will  not  be 
necessary  to  give  information  that  is   apparent  on  the  face  of 
Return  No.  X.     Statistics  as  such  should  be  excluded  ;  but  any 
special  features  of  the  year's  operations  may  be  illustrated  by 
figures.     This,    however,    can    be    done    without  the   lengthy 
analysis  of  demands,  collections,  and  balances  at  present  given*. 

4.  Then  should  follow  an  account  of  the  settlements  in 
progress,  with  any  observations  that  may  suggest  themselves  as 
to  the  rates  of  settlement,  the  tei*m,  the  persons  settled  with, 
the  rights  of  tenants,  and,  generally,  the  policy  pursued.  Here 
also  may  be  noticed  any  peculiarities  in  regard  to  malikana 
allowances. 

5.  Next  should  be  noticed  the  management  of  Government 
estates  held  under  khass  management,  and  of  ryotwari  tracts.    Il 
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has  already  been  laid  down  that  Government  estates^  wliich  1373 
yield  no  rent,  Bhotild  nevertlieless  be  included  in  Return  XLL  ^*^'  ^*^*' 
Where  there  are  many  such  unassessed  estates,  the  causes  of 
non-settlement  should  be  explained.  The  working  of  tahsildari 
and  other  establishments  of  the  kind  should  be  specially  reported 
on,  as  also  the  efficiency  for  this  portion  of  their  work  of  the 
recently  sanctioned  sub-divisional  establishments  of  sub-deputies, 
kanungos,  and  surveyors,  with  their  subordinates.  Here,  too, 
will  be  the  place  to  introduce  any  remarks  on  local  peculiarities 
of  settlement  or  tenure. 

6.  So  far  of  the  first  main  section.     The  subjects  noted  in 
„    „    .      ^.      .    ^  ^  the  margin  should  then  be  separately 

2.  Kegiscration  of  estates.  ^        °  . 

3.  0|)enition  of  the  sale-laws,     noticed  in  the   order  in  which  they 

A      PRrtition  of  estates 

5,   Redemptioa     of     land     ^^e  numbered,    but    only  so  far  as 
'^'®''''®-  illustrated  by  the  figures  of  the  year. 

It  will  not  be  necessary  in  each  annual  report  to  repeat  de  novo 
facts,  or  discussions  of  facts,  already  fully  on  record.  The 
causes  which  have  led  to  estates  coming  to  the  hammer  during 
the  year,  should,  as  far  as  possible,  be  explained.  Under  the  head 
of  Partitions,  all  cases  pending  more  than  two  years  should 
be  noticed  and  accounted  for. 

7.  The  subjects  marginally  named  should  then  be  noticed  each 

...        .  ,    ,  .        in  a  separate  section.     The  raanaore- 

6,  Acquisition   of  land  for  t      r^  n  n 

pablic  purposes.  ment  by  Collectors  of  cases  under  Act 

7.  Settlement  of  wastelands.       -«-      -   ta^rr\    i_      1 1   l  •   ii 

8.  Kanungos  and  patwaris.     X  of  1870  should  be  Specially  com- 

10.  ^:!^o::i"^Lnts  of     ^lentedupon.    Under  the  head  of  rent- 

rent  laws,  in  districts  where  Act  X  of  1859 

11.  Rent-laws.  .  ,  .      «  -^      mi  i_ 

IS  no  longer  m  force,  it  will  be  necea* 
sary  to  detail  any  facts  connected  with  the  service  of  notices  of 
enhancement  or  relinquishment,  and  this  will  be  the  place  for 
any  observation  on  the  general  relations  between  landlords  and 
tenants.  Circular  Order  No.  5,  September  1873,  prescribes  the 
maintenace  of  an  accurate  record  of  notices  of  enhancement  and 
relinquishment  issued  under  Act  VIII  (B.C.)  of  1869. 
8.     The  report  should  conclude  by  noticing  the  minor  subjects 

12.  Office  inspections.  specified  in  the   margin,  the  standing 

13.  Securities  and  transfer  _  ,  .  ,  ,  « 

of  ministerial  ofl^iers.      Orders  on  which  are  here  lor  conve- 
^*'   ^a^fel!'"'"''*^       ^'^'     nience  collected  and  republished. 

15.  Records. 

16.  Merits  of  officers. 
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1B78  9.    Circular  Order  No.  8  of  August  1870  thus  lays  down  the 

Kkv.  cik.     instructions  for  district  office  inspections— 

*'  With  a  view  to  ensuring  a  more  careful  supervision  by  Dis- 

^^    ,  trict  Officers  of  the  details  of   oflSce 

Office inipectioiii.  %     -n       -,  ■,.  ,        • 

management^  the  Board  direct  that  m 

future  every  District  Officer  shall  make  a  half-yearly  inspection 

of  all  branches  of  his  office,  guiding  his  enquiries  by  the  rules, 

so  far  as  they  are  applicable,  contained  in  Clauses  2  to  17,  pages 

174,  175,  Board's  Rules,  which  point  out  the  principles  on  which 

Commissioners'  inspections  are  to  be  conducted. 

**  Each  District  Officer  will  report  the  result  of  his  examinatioD 
in  detail  to  the  Commissioner  on'  the  1st  days  of  April  and 
October,  respectively. 

''Commissioners  will  notice  these  reports  in  their    Annual 

Administration  Reports,  stating  their  opinions,  in  respect  to  each 

District  Officer  subordinate  to  them,  respectively,  as  to  the  care 

'  and  efficiency  with  which  his  half-yearly  inspections  have  been 

carried  out." 

It  has  recently  been  ordered  that  these  inspections  "should  not 
be  made  at  fixed  times,  but  irregularly  and  without  notice. 

10.  The    following    passage    occurs     in    Circular    Order 
Secnritici     of     miniafcerUl     No.  2  of  September  1871  with  refer- 

^ffi*^"-  ence  to  Return  No.  XXXVL 

'*  This  return  should  in  future  be  made  to  the  Commissioners 
only,  who*  should  certify  in  their  Annual  Land  Re?enue 
Administration  Reports,  that  the  orders  of  Grovernment  regarding 
securities  have  been  carried  out  in  each  of  the  districts  of 
their  divisions,  respectively,  explaining  fully  every  case  of 
failure." 

11.  If  any  transfers  of  Ministerial  Officers  are  made  under 

the  provisions  of  Clauses  14  to  16, 
Tranaiers  of  ditto. 

page  119,  Board's  Rule^,  they  should 
be  mentioned. 

12.  A  return  for  the  year  in  the  form  of  Return  No.  VII, 

Corami8sioner*8  annual  reye-     ^^^  ^  memorandum    of  receipts  on 
nne  statement.  account  of  record  fees   in  the  Com- 

missioner's office,  as  required  by  Clause  2,  Section  VII,  page 
211,  Board's  Rules,  should  be  appended. 
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13.     In  an    Appendix  to    each   District  Report  is  to  be  a        1878 
Merita  of  officers  in  Colle©-     Btatemeut  with   the  following  head-    K^-  Cib. 

tor's  opinion;  j         . 

1.  Names  of  subordinate  officers,  arranged,  in  each  class, 
in  order  of  their  merits  from  a  purely  revenue  point  of  view, 
according  to  Collector's  judgment. 

2.  Dates  from  and  to  which  employed. 

3.  Nature  of  employment. 

4.  Collector's  opinion. 

The  names  of  all  the  officers  subordinate  to  the  Collector 
are  to  be  entered  in  this  statement  classified  as  follows : — 

(a).  Covenanted  officers  who  have  passed  the  second 
standard  examination. 

(&).  Covenanted  officers  who  have  passed  the  first  standard 
examination. 

(c).  Covenanted  officers  who  have  not  passed  any  examina- 
tion. 

{d).  Uncovenanted  officers  who  have  passed  the  second 
standard  examination. 

{e),  Uncovenanted  officers  who  have  passed  the  first  standard 
examination. 

(f)»  Uncovenanted  officers  who  have  not  passed  any  examina- 
tion. 

14.  In  like  manner,  as  an  Appendix  to  the  Divisional  Report, 

the  Commissioner  is  to  furnish  a  state- 
optuL  '"^      Co°^n»i«i<>»«'«     ment,  with  the  following  headings,  for 

the  whole  division  without  distinction 
of  districts;  the  classification  of  names  is  to  be  as  in  the  district 
statement,  the  District  Officers  being,  however,  placed  at  the 
head  of  all — 1.  Names  of  all  officers  in  the  division,  arranged, 
in  each  class,  in  order  of  their  merit,  from  a  purely  revenue  point 
of  view,  according  to  the  Commissioner's  opinion ;  2.  District 
in  which  employed ;  3.  Date  from  and  to  which  employed ; 
4.  Nature  of  employment ;  5.  Abstract  of  Collector's  opinion ; 
6.  Commissioner's  opinion. 

15.  The  instructions  in  the   preceding  clause  have    been 
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187$        modified,  but  not  superseded  by  Circular  Order  No.  6  of  Decem- 
Bsv.  CiR.    ber  1870,  which  runs  as  follows: — 

**  The  Board  observe  that  Commissioners  are  freqaentlj  apt 
to  recommend  officers  for  favorable  notice,  in  their  Yearly  Liand 
Revenue  Report,  on  insufficient  grounds.  In  all  such  fature 
Reports,  every  gazetted  officer  employed  in  revenue  work  under 
a  Commissioner  should  be  placed  by  him  in  one  of  four  classes, 
headed  Bad,  Average,  Good,  Very  Good.  In  this  last*  class 
only  officers  of  exceptionally  good  qualifications  should  be 
entered,  and  remarks  should  be  made  only  as  regards  those  in 
the  first  and  the  last  classes.  As  regards  these,  it  should  also  be 
stated  in  detail  what  kind  and  what  general  amount  of  revenue 
business  each  officer  has  done  during  the  year  under  report." 

16.  When  either  a  Collector  or  a  Commissioner  quits  office 

towards    the   close  of   the   year,   he 

mel'^SL."®**'   **   '*"•     ™"8t  Fepare  the  statement  required 

from  him^  under  Clause  13  or  14  and  15 
as  the  case  may  be,  before  he  makes  over  charge  to  his  successor. 
The  duty  of  his  successor,  under  such  circumstances,  is  confined 
to  a  general  expression  of  opinion  upon  the  statement,  unless  he 
has  sufficient  ground  for  offering  any  detailed  opinion. 

17.  Circular  Order  No.  17  of  March  1869  is  as  follows  : — 

''  The  Board  consider  it  exceedingly  desirable   that  young 
officers  should  be  encouraged  to  make  themselves,  as  soon  as 
possible,   fully     and    practically    acquainted    with    everytliing 
relating    to    the     survey    maps    and    records    (including    the 
melialwar    and    mauzawar    registers),    particularly    with   the 
manner  in  which  property  is  sub-divided  and  shewn  in  the  maps. 
A  great  deal  of  most  useful  information  as  to  the  tenure  of  land,' 
&c.,  is  contained  in  these  documents.     They  are,  moreover,  con- 
stantly filed  as  exhibits  and,  if  thoroughly  understood  by  the 
Presiding  Officer,  are  often  of  great  assistance  in  the  disposal 
of  cases  of  many  kinds.      The  Board,  therefore,   desire   that 
Collectors  and  Commissioners  will  at  once  take  such  measures 
as  will  ensure  the  above.     Commissioners,   when  on  circuit,  will 
carefully  ascertain  how  far  this  Circular  has  been  attended  to, 
and  will  mention  the  subject  in  their  Annual  Report" 


p: 


VOL.  XI.]  REVENUE  CIRCULARS.  25 

18.  Divisional  Reports  need  not  notice  thefollowiug  subjects: —        ^878 

(a).     Mofussil  tours  of  Commissioners  and  Collectors.  ^*^-  ^'"* 

(i).  Crops  and  weather,  except  in  so  far  as  the  land  revenue 
has  been  affected. 

(c).     Tea  cultivation,  with  the  same  reservation. 

(rf).  Conduct  of  Government  suits, — this  subject  being  sepa- 
rately reported  on  by  the  Legal  Kemembrancer. 

(e).  Development  of  Paper  Currency,  now  fully  treated  by  the 
Accountant-General.  * 

(/)•  CoUectorate  libraries,  except  as  a  branch  of  office 
inspection,  to  be  noticed  if  anything  calls  for  special  remark. 


No.  8. 

The  following  alterations  in,  and  additions  to,  the  ''  Instruc- 
tions for  the  administration  of  the  Xiand  Acquisition  Act  X  of 
1870,"  have  been  approved  by  the  Member  in  charge : — 

^'9A.  The  special  attention  of  Collectors  is  drawn  to  the 
necessity  for  making  their  initial  estimates,  (whether  under  Kule  6 
or  Rule  9),  of  the  cost  of  land  to  be  taken  up,  as  accurate  as 
possible.  Careless  estimates  not  only  throw  out  the  calculations 
of  the  department  for  which  the  land  is  to  be  acquired,  but,  if 
they  err  by  excess,  are  likely,  though  in  no  way  binding  on 
Government,  to  prejudice  the  public  interests  by  giving  colour  to 
extravagant  claims  at  a  later  stage  of  the  proceedings. 

*'  9B.  If  at  any  time  before  award  or  reference  to  the  Civil 
Court,  the  Collector  shall  have  reason  to  believe  that  the  cost  of 
acquisition  will  considerably  exceed  the  estimate,  he  should  at 
once  stay  proceedings  and  report  the  probability  of  such  excess 
to  the  Executive  Engineer,  in  the  case  of  land  required  for 
Public  Works  purposes,  or,  in  the  case  of  land  required  for  other 
departments  or  for  a  company,  to  the  chief  local  representative 
of  the  department  or  company  for  which  it  is  required,  with  the 
view  that  it  may  be  ascertained  whether  the  object  sought 
cannot  be  otherwise  secured,  either  by  obtaining  some  other  plot 
of  land  than  that  originally  contemplated,  or  in  any  other  way.** 

For  the  first  five  lines  of  Rule  19 A,  substitute  the  following: — 
"  Whenever  proceedings  under  the    Act  are  conducted  by   an 

c— 7 
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jC|7> Asaifltant  or  Deputy  Collector  empowered,  onder  the  proYidons 

Krv.  cin.  of  Section  3,  to  act  as  a  Collector,  such  officer  ahall,  before 
making  any  tender  of  compensation  to  persons  interested  under 
Section  II,  report  Lis  proceedings  in  view  to  obtain  the  approTal 
and  confirmation  of  the  Collector  of  the  District  to  the  amonnt 
of  compensation  which  he  proposes  to  tender." 

'*  19B.     In  cases  where  the  amonnt  of  compensation  which  it 
is  proposed  to  tender  exceeds  Bs.  10,000,  a  reference  should  be 
*       made  to  the  Commissioner,  whether  the  officer  condncting  the 
proceedings  be  the  Collector  himself  or  a  subordinate  empowered 
under  Section  3  of  the  Act.     In  the  former  case,  the  Collector 
should,  after  making  the  requisite  enquiries  under  Section   II, 
postpone  his  final  award  under  the  provisions  of  Section  12,  and 
report  his  opinion  on  the  case  to  the  Commissioner,  forwarding 
at  the  same  time  all  documents  which  may  seem  necessary  to 
enable  that  officer  to  judge  of  t)ie  propriety  of  the  proposed  award. 
Similarly,  in  the  second  case,  the  necessary   papers  should  be 
forwarded  to  the  Commissioner  with  the  Collector's  own  opinion 
on  the  propriety  of  the  tender  proposed  by  the  officer  empowered 
under  Section  3.     The  Commissioner  may  either  confirm   the 
proposed  tender,  or  call  for  further  information,  if  necessary,  on 
any  point." 

.  'M9C.  Commissioners  and  Collectors  will  beheld  respon- 
sible for  these  references  being  disposed  of  with  despatch.  Any 
unnecessary  delay  ia  dealing  with  such  cases  not  only  embar- 
rasses the  department  for  which  the  land  is  required,  but  may 
seriously  enhance  the  price;  for  it  has  been  ruled  that,  on  a 
reference  to  the  Civil  Court,  the  Judge  and  Assessors  are  bound 
to  consider  the  market- value  of  the  land  at  the  time  of  the  award 
of  compensation  by  the  Court  Hence  if,  from  any  cause,  the 
market-value  rises  in  the  interval  while  the  papers  are  under 
consideration  of  the  Commissioner  or  Collector,  as  the  case  may 
be,  the  original  estimate  may  be  greatly  exceeded.  *  And  the 
knowledge  that  proceedings  are  pending  may  of  itself  tend  to 
enhance  the  market-value  of  land." 


Rbv.  Cir. 
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No.  9.  1878 

The  certificate  required  from  disbursing  officers  on  their 
coutingent  bills>  under  the  orders  of  Government  published 
ill  Accountant-General's  Circular  Order  No.  268  of  25th 
March  1873^  must  in  future  be  enfaced  on  bills  debitable  to 
the  Wards'  Rate  Fund,  where  the  bills  include  charges  for 
postage,  stationery,  contingencies,  &c. 

It  is  also  necessary  for  disbursing  officers  to  give  the  details 
of  expenditure,  under  the  above  heads,  both  in  the  vouchers, 
^vhich  must  accompany  the  bill,  and  in  the  bills  themselves. 

Indents  should  at  once  be  made  on  the    Superintendent  of 
Stationery  for  the  form  of  Wards'  bill,  revised  in  accordanc 
with  this  ruling. 


A.  Money,  Esq.,  C.B. 


No.    10. 

The  following  order  of  the  Government  of  India,  in  the 
Financial  Department,  No.  3767,  dated  23rd  October  1873,  is 
published  for  the  infoimation  and  guidance  of  all  officers  in  the 
Kevenue  Department : — 

*^  Frauds  were  lately  committed  in  the  Stamp  Department  of  a 
certain  District  Treasury,  under  circumstances  which  render  it 
expedient  for  the  Governor-General  in  Council  to  publish  the 
facts  as  a  caution  to  all  District  and  Treasury  Officers. 

"  In  pursuance  of  a  conspiracy  between  the  Stamp  Accountant, 
several  office  clerks  and  the  Treasurer's  subordinates,  and  owing 
to  the  lax  supervision  of  the  Treasury  Officer  and  Collector, 
stamp  papers,  sometimes  endorsed  with  fictitious  sale  entries, 
and  sometimes  obtained  from  the  Court  records,  were  presented 
by  one  of  the  treasury  officials  under  fictitious  names  with 
petitions  for  refund,  and  refunds  were  granted  by  the  Treasury 
Officer.  The  stamps  were  then  withdrawn  from  the  records,  not 
transmitted  to  the  Commissioner  of  Stamps,  but  used  over  and 
over  again  for  the  purpose  of  obtaining  refunds.  Remarks  on 
the  Accountant-General's  objection  statement  were  drafted  by 
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Rkv.  Cib. 


the  head  clerk  to  the  effect  '^  that  the  Stamp  CommissioBer's 
receipt  had  not  yet  reached  the  office,^  or  "  that  it  would  follow^" 
and  perfunctorily  signed  by  the  Treasury  Officer. 

'*  The  Governor-General  in  Council  would,  therefore,  take  this 
opportunity  to  draw  attention  to  Section  45,  Act  XVIII  of 

1869>  under  the  provisions  of  whiclvthe  Collector  of  the  district 
alone  can  grant  refunds  of  the  value  of  stamps.  Officers  in 
charge  of  treasuries  must  accordingly  refer  to  him  for  separate 
orders  in  every  such  case. 

**  His  Excellency  in  Council  also  directs  that  when  the  Collector 
of  a  district  sanctions  a  refund  or  renewal,  he  shall  then  and 
there  record  his  reasons  for  granting  such  refund  or  renewal, 
shall  punch  or  mark  the  stamped  paper  in  such  a  way  that  it  can 
never  be  presented  again,  and  shall  then  forward  it  Tor  destruction 
to  the  Commissioner  (or  Superintendent)  of  Stamps." 
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■,  38. 92,  246 — Injunction — AUachmenl  in  Execution 


of  Decree — Procedure.! 

Kor  LucHMiPUT  Singh  Bahadoob  v.  The  Secbetabt  of 

Statk  fob  India      ...         -  •<.  ...  ...  App.    27 

*,  8.  %fo  ...  •••  ...  •••  ...      o/O 


See  Mahomedan  Law. 


',    a.     1  I  «7  ...  ...  ...  (ta  ...  I 


See  Act  X  or  1859,  ss.  47,  56,  &  58. 
-*-,  s.  172  ...•  ...  ...  ,,,  ,„     230 


See  Land  Acquisition  Act  (X  or  1870),  bb,  30,  35. 


*f  8.  aKJo  ••.  ...  ...  «••  ..,      14!^ 


See  Act  XXIU  or  1861,  s.  11. 


-  — — »  9.    230 —  Possession  —  IHfle  —  Limitation,']     The 

defendant  purchased  in  1856  from  the  Official  Assignee  certain 
property  belonging  to  one  D.  In  1867  he  bi;ought  a  suit  against 
the  heirs  of  D  for  possession  of  the  property  purchased ;  he  ob- 
tained a  decree  in  May  1 869,  under  which  he  obtained  possession 
in  May  1870.  In  June  1870  the  plaintiff  filed  a  petition  under 
8.  230,  Act  VIII  of  1859,  alleging  that  he  had  purchased  the  pro* 
perty  claimed  from  the  heirs  of  D  in  1864,  and  had  been  in  posses* 
sion  until  he  was  ousted  by  the  defendant,  and  that  he  was  not  a 
party  to  the  suit  brought  by  the  defendant  in  1867.    Held^  that 
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tlie  title  of  the  defendant  wm  barred,  more  than  12  jean  haTiiig 
elapsed  from  the  date  of  hb  purchase ;  and  that  the  plaintiff  waa 
entitled,  on  mere  proof  of  bona  fide  posaession  and  that  he  was 
not  a  partj  to  the  suit  bjr  the  defendant  in  1 867,  to  put  the 
defenuant  to  proof  of  his  own  title,  and,  on  the  defendant's  failing 
to  prove  his  tttU,  to  bf  restored  topossession. 

Brirdabun  CHCmDBB  ItOT  V.  Ta»acbaiii>  Bohik)fadhta.      •••    .237 

ACT— 1859— VIII,  ss.  349,  284,  285,  &  286  ...  ...  ...       56 

See  ExRCUTioN   or    DKcaas  our    or    JoaisDicrios   or 
Couar  WHICH  passbd  it. 


,  ss.  304-306  ...  ...  App.  23,  &  ib.  Note 


See  So  IT  m  Forma  Pauperis, 


-,  88.  876—378  ...  ...  ...  ...     4iS 


See  Ubvibw. 


•,  s.  377  ...  •••  ...  ...  427  Note 


See  Ubvibw. 

*^k  .••  •••  ••«  •«•  ...  ...  ZVW 

See  Dbclabatobt  Dbcbbb. 


^^         0.  **^,  Cl«  O  ...  ...  .«•  ...  ...        4v4 

See  Ree  Judicata, 

,  ss.  47,  56,  &    58 — Suit   for    Rent — Service    of 


Summons  on  Defendant  resident  in  another  District — IrregularUy- 
Benami'-Act  VIII  of  1859,  «.  119.]  In  a  suit  for  rent  under  Act 
X  of  1859,  service  of  summons  on  a  defendant,  whose  abode  is  in 
another  district,  by  a  peon  from  the  Court  of  the  Collector  of  the 
district  in  which  the  suit  is  brought,  instead  of  through  the  Col- 
lector of  the  district  in  which  the  defendant  resides,  as  required 
by  s.  47  of  the  Act,  is  not  such  an  irregularity  as  vitiates  the 
whole  proceedings  and  renders  the  decree,  and  a  sale  in  execution 
thereor,  void. 

Per  Jacksoh,  J.— The  words  m  8.  ^6,  "  upon  proof  that  the 
summons  or  proclamation  has  been  dulv  served  according  to  the 
provisions  of  this  Act,**  refer  to  the  moae  in  which  a  summons  is  to 
be  served,  and  not  to  the  agency  by  which  it  is  to  be  served. 

A.  B.  Mackintosh  o.  Eai.lt  Dobs  MuItLIcx 


■^■■■""^■^^ A. I V ,  S,  2X3  ...  •••  .«•  ,,,  ^^^        23 

See  ExBCUTioH  or  Dbcbbb. 
—1860— XliV.    See  Fbnal  Codb. 

— 1861— XXin,  s.  W'-Decree— Representative^ Act  VIII  of 
1859,  s.  203.]  The  decree  of  the  High  Court  affirmed  under 
the  circumstances  of  the  case :  but  held  (contrary  to  the  opinion  of 
the  majority  of  a  Full  Bench) : — Where  a  decree  against  a  person 
in  a  representative  capacity  has  been  properly  passed,  and  pro- 
ceedings have  been  taken  under  it  to  obtam  execution  against  the 
party  in  his  representative  character,  he  is  a  party  to  the  suit  with 
respect  to  any  qnestion  which  may  arise  between  him  and  the 
other  parties  relating  to  the  execution  of  the  decree  within  the 
meaning  of  Act  XXIII  of  1861,  s.  11. 

CuowiMtT  Waubd  Au  V.  MussAMDT  Jumabb  ^..     149 
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ACT— 1861— XXIII,  8.  11       ...  ....  ...  ...  .«      42 

See  ExKccTiov  op  Dbcxbb. 


XXV  AND  ACT  VIII    OF  1869,  ss.  308,  810,  &  311  .,.         9 

See  Rbmoval  of  Hodse  by  Order  of  Maoistbata. 

1863— V  (B.C.),  88.  4  &  8  ...  ...  ...  ...     256 

See  Nazir,  Liability  of. 

loDO*'~AiXL  •••  ...  ...  •«•  ...  ...      912S 

See  Fleadbbs*  Fees. 

-1867— XXIV,  8.  15  .;.  ...  ...  ...        App.  6 

See  IllIsgitimaot. 

X869— V.IJI  AND  ACT  XXV  of    1861,  ss.  308,  310,  &  811  ...        9 
See  Kemoval  of  Bouse  bt  Obj>be  of  Magistrate. 


— — (B,C.\  8.  29 — Limitation^ SuU  for  Arrears  of  Rent 

— Pro  Forma  Defendants.^ 

GuNGA  GoBiNO    Sen   v.  Gobind  Chondbb  Dobs.  App.  31 

Prosonno  Coomae  Paul  Chowdort  e.  Muoden  Mohun  Paul 
CuowDHRT  ...  ...  ...  ...        App.  31  Note 

— 1870— VIL    See  Codbt  Fees  Act.  • 


X,  88.  30  &  35        ...  ...  „.  ...  ...     230 

See  Lard  Acquisition  Act. 

1871 — VIII.  "  See  Registration  Act. 

1872 — I.     See  Evidencb  Act. 

— — — X.    See  Criminal  Pbocbooee  Codb. 


1873— III  (B.C.),  J.  1  ...  ...  ...  ...     250 

See  Mandamus. 

ADMINISTRATION...  ...  ...  ...  ...  App.  39 

See  CouBT  Fees  Act  (VII  of  1870),  Sch.  I,  Abt.  2. 

,LP/rTERSOF     ...  ...  ...  App  6 


See  Illbqitimact. 

ADMINISTRATOR-GENERAL  App.  6 

See  Illegitimact. 

ADMlNISTRATOR-GENERALSACT(XXrVofl867),  8.  15  ...  App.  6 
See  Illegitimacy. 

ADOPTION.  ...  ...  ...  ...  ...     86, 391, 171 

See  Hindu  Law.    See  Declabatobt  Decbbb. 

AGENT         ...  «•.  ...  ...  ...  •••  App.  26 

See  Summons,  Srbyice  of. 

AGREEMENT  TO  TRANSFEll-2>ccd  of  Sale  -  Ejectment— Spe- 
cific  Performance — Breach  of  Contract'^ A  Uegations.']  Where  it 
ivas  agreed  between  A  and  B  that,  in  consideration  of  certain 
proceedings  to  be  instituted  jointlj^  by  A  and  B,  and  payments 
to  be  made  by  B,  for  the  recovery  of  certain  property  claimed  by 
A,    against    C,   A  would  make  over  the  half  of  the  property 
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recovered  to  B;  bat  A,  ooaVnrj  to  th«  term*  ff  the  ftfrre^raent. 
wilbout  the  content  of  B,  compromiied  bia  claim  witb  C,  aud 
obluned  puncaaion.  Held,  tbe  agreement  did  not  operate  >3  a 
traDsfer  of  tlie  property  to  B ;  she  cnnid  not  gne  tn  i-ject  A. 

Semble.—B't  proper  remedy  wm  a  iiiit  for  (pecific  petfcnnknce 
or  Tor  damaffci  for.  breftch  of  the  contract,  to  :?upport  which  U 
would  have  beeo  neceuarj  to  allege  perforiitaai;i>  of  ber  part  tt' 
tbe  contract,  or  at  leait  readineu  and  wlUingnesa   to  perforoi,    but 


prevention  liv  A. 


See  HiKDU  Law. 


OaMIAB  t.  lOStlB  CHt'NUBII  DcTT         ...  3 

...      337  Note;    418  Xot 


-.SUIT  BY  SON  TOSET  ASIDE      J\pp.  29 


ALlSrONY,    NON-PAYMENT    OV~Attachmenl   of  RttpoK,Unl— 
Inioheitt Aetlu    If    12  Fi'cf.,   e.  21),   f.  A%—Petilion     ia     IhsoI- 

'Ueoboi  D.  Gboboi        ...  ...  „,  ...  Ap 


APPEAL        ...  ...  ...  ...  ...         33 ;  530 ;  3^3 ;  423 

See  CooB  Of  Cbiuinai.  Piocrddib  (Act  X  ok  1S7-2\  a.  -I-^a, 
See  Land  AcQU[9tTio:i  Act  (X  or  1S70\  as.  30,  35. 
See  Dbcbxb,  Ebbob  in.     See  Bkview. 

App,  31 
29. 

App.  8 
129 

131  Note 


See  Hiiisir  Law. 


See  HlNDD  Law, 

ASSEaSORS    AND    JUDGE,     DIFFERENCE     OP     OPINION 

BETWEEN  230 

See  Laub  Acodihtior  Act  (X  or  1870\  as.  30,  35. 

ATTACIfRD    I'ROPERTY,     FAILURE    TO      RETURN,     ON 

SATISFACTION  OF  DECltEE 25G 

See  Nazi*,  Liabilitc  or. 
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ATTACHMENT  m  EXECUTION  OF  DECREE  ...  App.  27 

See  Act  Vlil  or  1859,  88.  92,  246. 

rOF  PROPERTY  IN  EXECUTION  OF  DECREE    256 


iSee  Nazis,  Liability  of. 
— OF  RESPONDENT App.  2 


See  Alimony,  Non-paymbmt  or. 

AUCTION-SALE,  PURCHASER  AT 71 

See  Ghatwal. 

BAIL,  ORDER  FOR...  ...  ...  ...  ...  App. 8 

See  High  Court,  Powebs  of. 

BASTARD'S  ESTATE,  RIGHT  TO 144 

See  Illegitimacy. 

B£NAMI       ...  ...  ...  ...  ...  ...  1 ;  56 

See  Act  X  of  1859,  ss.  47,  56^  &  58.  See  Exrcction 
OF  Decree  out  of  Jurisdiction  of  Court  which 
PASSED  it. 

BENGALI  BILL  OP  SALE 459 

See  Hindu  Widow,  Estate  of,  as  Heiress  of  her  Son. 

BOND         ...  ...  «..  ...  ...  •••        138  Note 

See  Interest,  Rate  of. 


PAYABLE  BY  INSTALMENTS  ...  135,  137  Note,  138  Note 

See  Interest,  Rate  of. 

BOUNDARY— JBi^arian  Proprietors^  Custom— Proof -^Reg.  XI  of 
1825,  s,  2.]  The  plaintiffs  sued  to  obtain  possession  of  land  on 
the  ground  of  the  existence  of  a  custom  in  the  district  that  where 
land  whicli  had  once  been  alluvial  lies  between  two  branches  of  a 
river,  or  two  rivers,  and  from  time  to  time  the  volume  of  water 
shifts,  so  that  alternatelj  one  of  those  channels  is  deep,  and  the 
other  is  fordable,  then  the  whole  of  such  intermediate  land  belongs 
to  the  land-owner  on  the  side  of  the  channel  which  at  any  given 
time  is  fordable.  Held  (without  deciding  whether  such  a  custom 
falls  within  s.  2,  Reg.  XI  of  1825),  no  clear  and  definite  usage  had 
been  established. 

A  fluctuating  boundary  between   zillas  does   not  necessarily 
flfiect  the  rights  of  landed  riparian  proprietors. 

An  ikramama  between  two  zemindars  as  to  the  mode  of  deter- 
mining the  boundaries  of  their  estates,  in  the  event  of  changes  in 
the  channel  of  a  river,  cannot  bind  persons  claiming  under  one 
with  whom  the  perpetual  settlement  jRras  subsequently  made  as  to 
the  lands  in  his  possession,  he  being  a  stranger  to  that  ikramama. 
Baboo  Bissbsscrnatu  v.  Maharajah  Mohsssur  Box  Sinq 
Bahadoor  ...  ...  ...  •••  ...  ...     265 

BURDEN  OF  PROOF  ...  193,  201  Note 

See  Hindu  Law. 


See  Malicious  Prosecution. 


321 


CASE  ON  THE  PLgADINGS  391 

See  Hindu  Law. 
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1 


CKUTIFiCATB  OF  NON-BXliCUTIUS 
Sre    ExKciniOH    or    Uicama   o 

CuUBT  WHICH  PAUaV  IT. 


JoBiuiiCTioM  or 


-PROCEDURE  CODE.    Stt  Acw  VIU  or  18S8  am  XXia  or  I86I. 


UOMMl'I'MRNT     TO     CUSTODY 

TAKKN 

^'««  High  Codbt,  Powcka  aw. 

COMMON  OBJECT  ... 

Set  pBMii.  CoDi  (Act  XLV  o 

KKCBFT.  2. 


WITHOUT     EVIDENCE 

App.  8 


1S70},  B.U9  &■.  SOO, 


COMPENSATION 

See  Lard  AcftDisiTiDH  Act  ^X  o 

T  mo),tB.so,s5. 

COMPROMISE           

Sm  Mabonbdaii  Law. 



CONSENT-DE'KEE 

Set  lliHDD  Widow,  Estati  of,  a 

A  Hbibbu  or  HBB  Son' 

OF  SON 

Set  lliHDD  Law. 



i-.i>ncii  m  tiM?  nv 

Sea  EiECirtioN  or  DscMfc 

... 

CONTRACT,  BREACH  OP 

See  AaBEKMiHT  to  tbahspbb. 

,  VOID 

See  lIiBSD  Law. 



CONTRIBUTION,  SUIT  FOR— Can**  of  arfion.]     The  mere  «ist- 
enca   of  a  decree    sgainst  one  of  several  joint  debtors   does   not 
aSonI  gruunil  for  a  suit  for  contribution  agatuot  the  Other  debtors. 
Ram  Pbbsuad  SiNoa  c.  Nesbbbot  SiHoH 

— ^ Wrong-dotrt—Co'lt — Damagt$,'] 

The  plaintiff  and  dctendantu  jointtj  opposed  and  prevented  the 
auieeii  of  a  xeiniodar  troiu  meaguriii<;  ccrtniu  lands,  Tlie  zemin- 
dar thereupon  brought  a  suit  agiunst  them  to  hare  his  right  to 
ineneure  declare<l,  and  obtained  a  joint  dt^crec  with  coata.  In  exe- 
cutiun  of  the  decree  for  cosU,  tlie  property  of  the  plaintifi  was 
attached,  and  he  solely  paid  the  whole  amount  due  for  costs.  The 
platntiQ  now'sued  the  defeadaiita  for  coutributtoo : 
iletd,  that  such  a  suit  would  lie. 

UUTTBIJ  &aI>AB  v.  SaJOO  PoBAMAHICK         ...  Ht 
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COSTS— //iWti  Widow^Partmon  Suit\  In  a  suit  by  a  cliiWless 
Hindu  widow  for  partition  of  her  late  husbnnd^s  estate,  from 
which  she  alleged  that  she  had  been  ejected  by  the  defendant,  the 
reversionary  heir,  the  widow  consented  to  a  decree  for  partition, 
whereby  a  moiety  of  the  property  wns  allotted  to  her  for  the  estate 
of  a  Hindu  widow,  and  the  parties  were  ordered  to  pay  their  own 
costs  respectively.  There  was  nothing  in  the  decree  to  show  that 
the  defendant  had  been  guilty  of  any  misconduct,  or  that  there 
was  any  necessity  for  the  suit.  An  application  by  the  widow  that 
her  costs  of  suit  might  be  paid  by  the  sale  absolutely  of  the  share 
allotted  to  her  was  refused. 

KiSTOKAMIMT  DOSSBE  V.  MlBTOOIIJOT  DUTT  -      ...  ^pp.  35^ 

■  •••  •••  ...  ...  ...  M.  345;  875;  415 

See  Cantbibotion,  Suit  fob.  See  Ma  homed  an  Law.  See 
Small  Gausb  Goubt  Ubfbbsmcb. 


-OF  OPPOSITION         ...  254 

See  iNSOLVBfiT  Act  (U  &  12  Vict.,  c.  21),  s.  5. 


SEVERAL  RESPONDENTS  158 

See  Res  Judicata, 

,    ORDER   FOR    PAYMENT    OF,    BY    PERSON    NOT 

PARTY    TO      SUIT      AND     AFTER      DISMISSAL      OF 

oUJLX        ...  ...  ...  ...  ...  •••  ^pp.  37 

See  MoFDssii»  Coubt,  Fowbbs  of. 

COUNSEL    ...  ...  ...  ...  ...  ...  App.  33 

See  IifsoLYBNT  Act  (II  &  12  Vict.,  c.  21)  s,  36. 

COURT  FEES  ACT  (VII  of  1870)      .„  870 

See  Stamp  Duty. 


-,  ScH.  1,  Abt.  2'^  Financial  ResO" 


lution  No.  2004,  I4th  July  l^lX-^Administratian—Trttst  Property. 1 

In  the  Goods  of  Brindad^n  Gfioss,  Degeasbd     ...  App.  39 

CRIMINAL  PROCEDURE  CODE  (Act  X  of  1 872),  ss.  64,  1 42, 297, 

389,  390,  391,  398  ...  ...  ...  ..,  .*.  App.  8 

See  High  Coitbt,  Powebs  of. 


— ,  8.    228  —  MagiS' 


trcUe — Summary  Trial — Appeal."]  If  on  appeal  from  a  summarj 
trial  under  Cbap.  XVIII  of  the  Crirainai  Procedure  Code,  the 
evidence  before  the  Judge  is  not  sufficient  to  reasonably  satisfy  hira 
that  the  prisoner  has  been  rightly  convicted,  he  ought  to  acquit 
him. 

ThB  QtEKN  V.  E^EBAJ  MVLLAH...  .<•  .».      ^         ...        33 


.,  ss.  263, 271,  287, 


oC    <moo  ...  ...  ...  ..•  ...  ..*•         14 

See  Vebdict  of  Jubt  set  asibb. 


•, ».  .280— ^n- 


hancement  of  Sentence,'] 

The  Queen  v.  Goojbbb  Panbat...  ...  „.  App.  3 

•,ss.  308,  310,  311  9 


5«^  Remoyax.  of  House  bt  Oedeb  of  Maoistbate. 

,  S8. 332,  333,  334^ 


&  5^0^  Mode  of  recording  Evidence,] 

Khbttbb  Monbe  Dassee  o.  Seeenath  Sibcar        •«•  •^PP*  ^ 


1 
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CROWN,  NON-ASSERTION  OP  CLAIM  BY  ...  ...    144 

See  Illbqitimact. 

CUSTOM      •••  ...  ...  •••  ...  •••  •—    *W 

See  BocRDAET. 

DAMAQES    ••  ...  ••.  •••  •••  •••  •••    v4d 

See  CoNTRiBUTtoH,  Suit  fob. 

,  LIQUIDATED ...    IM 

See  Imtbebst,  Ratb  or. 

— ,  SUIT  FOR  ...        9 

See  Rbmotal  of  Housb  bt  Obdbb  op  Maoutbatb. 


OR  FOR  RESTORATION  OF  LAND  TO 


ORIGINAL  STATE         App.  40 

See  Landlobd  ahd  Tbhabt. 

DEBUTTBR  PROPBRTIT      337  Note 

See  Sbbait. 

DECISION  BY  DEPUTY  COLLECTOR  434 

See  Rea  Judicata, 

DECLARATORY  DECREE— ilrt  VIII  of  1859,  *.  \5—Defendanf— 
Guardian — Minor — Adoption-'—SudraM.']  A  declaratorj  decree 
cannot  be  made,  unless  the  plaintiff  would  be  entitled  to  conse- 
quential relief  if  he  asked  for  it.  It  is  discretionary  with  a  Court 
to  grant  a  declaratory  decree,  and  the  Courts  in  India  ought  to  be 
most  careful  in  exercising  such  discretion. 

A,  widow  of  a  Hindu,  sued  B  as  father  and  guardian  of  C  to 
have  it  declared  that  the  deeds  executed  by  A  and  J9,  one  of 
giving  C  in  adoption,  the  other  of  receiving  him  in  adoption,  were 
null  and  void,  on  the  ground  that  thej  were  agreements  to  give 
and  take  in  adoption,  and  that  B  did  not  give  his  son  according  to 
agreement.  Held  (reversing  the  decision  of  the  Courts  below), 
that  such  suit  was  not  maintainable. 

Quare. — Whether  religious  ceremonies  are  necessary  to  make 
an  adoption  valid  among  Sudras  ? 

SmBBMABAm  Mittbb  0.  Sbbbhuttt  Kishbr  Soondbbt  Dassbb    171 


'  •»•— XtmiVaAoB — 


Payment — Act  X  of  \  859 — Enhancement^  A  declaratory  decree 
may  be  made  only  where  the  declaration  of  right  may  be  the 
foundation  of  relief  to  be  got  somewhere.  Thus,  a  suit  to  establish 
a  title  to  land,  with  a  view  to  taking  proceedings  in  the  Collector's 
Court  under  Act  X  of  1859  to  enhance  the  rent,  is  one  in  which  a 
declaratory  decree  may  be  made. 

The  Judicial  Committee  will  not  on  light  grounds  interfere  with 
the  exercise  by  a  High  Court  of  its  discretion  in  granting  a  declar- 
atory 'decree,  the  suit  being  one  in  which  a  declaratory  decree 
may  be  made. 

Sadut  Ali  Khan  v.  Khajbh  Abdool  Gitnubt,  and  Khajbh 
Abdool  Gunnbt  0.  MussAMUT  ZAMOoBaDooMiBSA  Khanum...    209 

DECREE       ...  ...  ...  ...  ...  •..  •••     149 

See  Act  XXUI  or  1861,  8.  11. 


AGAINST  SEBAIT  382 

See  Sbbait. 
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DTOREE,  AMENDMENT  OF  ...  ...  ...  ...    363 

See  Decree,  Ehrob  in. 


Power  of  correcting  Error  in.'] 


ZiJHooB  HossBiN  V.  MussAMUT  Stedun     ...  ...  367  Note 


Power  to  amend.'\ 


Chowdhrt      Goluck     Chundbr      v.     Chowdhrt      Gunga 
Narain        ...  ...  ...  ...  •!.         368  Note 

BY  CONSENT         459 

See  Hindu  AVibow,  Estate  of,  as  IIeibbss  or  her  Son. 

^  ERROR  IN"—  Power  to  amend  Decree — Mistake — Appeal — 

Review.']  A  obtained  a  decree  for  costs  in  a  suit  brought  by  B 
against  A^  and  the  decree  waa  confirmed  on  appeal  to  the  High 
Court  on  18th  June  1869.  On  13th  December  1871,  A  applied 
for  execution  of  the  decree,  but  it  was  found  that  the  decree  omit- 
ted to  specify  from  whom  A  was  to  obtain  his  costs,  and  it  was  held 
that  no  execution  could  be  taken  out  under  the  decree.  A  there- 
fore applied  to  the  Judge  who  passed  the  original  decree  to  amend 
the  decree,  and  the  decree  was  amended  on  21st  August  1872  by 
inserting  B  as  the  party  who  was  to  pay  As  costs.  A  then  m^de  a 
fresh  application  for  execution,  which  was  allowed.  Held^  that  the 
Judge  had  power  to  amend  the  decree  notwithstanding  it  had  been 
appealed  from  and  confirmed  by  the  High  Court,  and  such  order 
was  appealable. 

Chowdhrt  Goluck  Chunder  v.  Chowdhrt  Gong  a   Narain    363 

,  EXECUTION  OP 23,42 

See  Execution  of  Decree. 


,  FORM  OF  ...  ...  ...  ...  ...     375 

See  Mahombdan  Law. 

DEED  OF  SALE       ...  ...  ...  ...  ...  ...      36 

See  Agbeement  to  tbansfeb. 

DEFENDANT  ...  ...  ...  ..,  ...  ...     171 

See  Declabatobt  Dbcbeb. 


PRO  FORMA,,,  ...  ...  ...  App.Sl 

See  Bengal  Act  YIII  of  1869,  s.  29. 

DEPUTY  COLLECTOR,  DECISION  BY         434 

See  Res  Judicata, 

DIFFERENCE    OF    OPINION     BETWEEN     JUDGE      AND 

ASSESSORS         ...  ...  ...  ...  ...  ,...    230 

See  Land  Acquisition  Act  (X  of  1870),  ss.  30,  35.  ' 

DOCUMENT,  UNREGISTERED         405 

See  Equitablb  Mobtoage. 

DyJW  VjKi         ...  ...  ...  ...  ...  *..  ...     0/5 

See  Mahomed^n  Law. 

EJECTMENT  ...  ...  „.  ...       *     ...  ...      36 

i^ee  Agbefment  to  tbanstkr. 

ENDOWED  LANDS ...      86 

See  Hindu  Law. 


X  OENEBAL  INDEX. 

ENHANCEMENT ..^^08 

See  DiCLAEATOET  Dicmxi. 

OF  SENTENCE       ... App.3 

See  Ckimikai.  Pkocbduib  Codi  (Act  X  or  1872),  8. 280. 

EQUITABLE  DOCTRINE  OP  SECRET  OWNERSmP  ...      46 

See  VsNPOK  and  Pubchasbb. 


MORTGAGE — UnregUtered  Document^  Evidence  Act 


rZo/ 1872 J,*.  dl-^RegUtration  Act  (VIII  of  IS7 IX  «-  ^7.] 
The  defendant  depositea  certain  title-deeds  with  the  plaintiff  aa 
security  for  the  repayment  of  Rs.  1,200  lent  him  bj  the  plaztitiff  at 
the  time  when  the  deposit  was  made.  On  the  evening  ot  the  same 
day,  the  defendant,  by  way  of  further  security,  gave  to  the  plaintiff 
a  promissory  note  for  the  amount  of  the  loan,  and  endorsed  thereon 
the  following  memorandum: — *^  For  the  repayment  of  the  loan  of 
Rs.  1,200  and  the  interest  due  thereon  of  the  within  note  of  hand, 
I  hereby  deposit  with,**  the  plaintiff,  **  as  a  collateral  security  bj 
way  of  equitable  moHJfta^e,  title-deeds  of  my  property,**  &c.  Held^ 
that  the  memorandum  did  not  require  registration. 

The  equitable  mortgage  was  complete  without  the  memoraQduxn ; 
the  memorandum  was  not  a  Writing  which  the  parties  had  made  as 
the  evidence  of  their  contract,  but  only  a  writing  which  was  evi- 
dence of  the  fact  from  ^ich  the  contract  was  to  be  inferred. 

Kbdabnath  Dutt  p.  Shabu^oll  Khjsttbt...  ...  ...    ^OS 

EQUITY  TO  A  SETTLEMENT,  WIFE'S        144 

See  Illeoitihact. 

E8v»ri  ti  A  J.     t*.  ..•  .••  •••  •*•  •••  •..     iv* 

See  Illbgitimact. 

ESTATE  GIVEN    TO    BE    HELD    IN    SEVERALTY    ABSO- 

LUTELY  ...  ...  ...  ■«.  ...  •..    4oy 

See  Hindu  Widow,  Estate  or,  as  Hbirbss  of  hbb  Son. 

ESTOPPEL  ...  •••  *..  ...  •«.  ••.  ...     144 

See  Illboitihact. 

EVIDENCE...  ...  ...  ...  ...  ...  ...    321 

See  Malicious  Pbosecution. 


-  Judgment  in  Rem — Legitimcuiy.']    In  a  case  of  disputed 


succession  to  a  raj,  A^  one  son  of  the  Kaja,  deceased,  was  put  into 
possession  under  Act  XIX  of  1841,  and  a  suit  brought  against 
him  on  behalf  of  another  infant  son  B,  failed  on  proof  of  the 
legitimacy  of  A,  A  third  son  C  now  claimed  to  be  entitled  against 
A*s  son,  on  the  ground  that  A  was  illegitimate,  or  was  the  ofispnng 
of  an  inferior  marriage.  Held^  the  decree  in  the  former  suit  was 
not  a  bar  to  the  further  prosecution  of  this  suit,  nor  would  it  have 
been,  had  the  issues  in  the  two  suits  been  precisely  the  same. 

Quare. — Does  there  exist  in  India  (exclusive  of  the  particular 
jurisdictions  which  are  exercised  by  the  High  Courts  in  matters  of 
probate  and  the  like,  and  which  in  thj  case  of  war  might  be  exer- 
cised in  matters  of  prize)  any  Court  capable  of  giving  a  judgment 
in  rem  f 

JUGENDBO  DrB  RoT  KuT  V.  FuNlNDRO  DeB  RoT  EuT  ...      244 


.,  MODE  OP  DEALING  WITH  86 

See  Hindu  Law. 
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EVIDENCE,  MODE  OF  RECORDING  App.5 

See  Criminal  Pbocbdijbe  Codb  (Act  X  or  1872),  ss.  332, 
333,  334,  &  630. 

-,  NEW 424  Note,  427  Note,  428  Note 

See  Rbvibw. 

OP  TITLE  434 

See  Res  Judicata, 


,  TAKING  DOWN  230 

See  Land  Acquisition  Act  (X  or  1870),  S8.  30,  35. 

,  WEIGHT  OF 86 

'See  Hindu  Law. 

ACT  (I  of  1872),  8.  91       406 

See  Equitablb  Mobtgaqb. 

EXAMINATION       ...  ...  ...  ...  ...  App.33 

See  Insolyent  Act  (U  &  12  Vict.,  c.  21),  8.  36. 

EXECUTION  OF  DECREE,  ATTACHMENT  IN         ...  Apjf.  27 

See  Act  VIII  of  1859,  ss.  92,  246. 


OF    PROPERTY 


Ajli  ...  ...  ...  •«.  ...  *•*■  ...       iSwO 

See  Nazib,  Liability  of. 


LimUaHon-^Act  XIV  of  1859,  *,  20.] 

An  execution-sale  was  stayed  by  consent  for  two  months,  and  the 
execution -suit  was  struck  off  tne  file.  During  such  period  the 
execution-creditor  applied  to  the  Court  to  restore  his  execution* 
suit,  and  to  pay  to  him  certain  moneys  in  deposit  in  Court  to  the 
credit  of  the  judgment-debtor  in  another  suit,  alleging  that  he  (the 

5<r 


execution-creditor;  had  attached  then} ;  but  it  turnea  out  that  he 
had  attached  them  in  another  suit.  Held^  the  application  being 
bona  fide  J  the  period  of  limitation  began  to  run  from  the  date  of 
the  disposal  of  the  application  by  the  Court. 

Rot  Dhunput  Simgh  Rot  fi ah adoob  o.  Mubhomoteb  Dabia      23 


'Sale ^Separate   Suit — 


Act  XXIII  of  iS6l,  «.  11.]  A  sued  for  possession  of  certain 
lands  to  which  he  alleged  he  was  entitled  as  wussee  (executor) 
under  a  wusseeutnamah  (will),  and  which  B  had  fraudulently, 
during  the  minority  of  himself  and  his  brother,  caused  to  be  put 
up  for  sale  under  a  decree,  the  execution  of  which  was  barred  by 
lapse  of  time.  B  had  become  the  purchaser  at  such  sale.  Held^ 
that  a  suit  would  not  lie  for  the  purpose  of  having  it  determined 
that  the  execution  of  Re  decree  was  barred. 

NojABUT  Ali  Chowbbt  i;.  Shbikh    Moha    Bussbbboolah 

^mOWDBT      •*•  •.«  ...  ..  ...  ...         *]<6 


OUT  OF  JURISDICTION  OF  COURT 

WHICH  PASSED  lY-^Sale  of  Estate  partly  within  and  partly 
without  the  Jurisdiction^  Civil  Procedure  Code'  (Act  VIII  of 
1859J,  M.  249,  284,  285,  ^  286— "i^ar/  of  an  EstaW'^ Certifi- 
cate of  Non-execution — Jurisdiction — Nominal  Purchaser — Benami 
—Non'joinder.2  A  money-decree  was  made  by  the  Judse  of  the 
24-Pergunnahs  against  a  mortgagor  who  was  possessed  of  property 
in  the  24-Pergunnah8,  and  also  of  an  estate  called  Eismut  Kosdaha) 


sit  GENERAL  INDEX. 
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18  moazahs  of  whidi  lay  in  Zillah  24-Perganiiah8,  and  42  mouzalu 
in  ZUlali  Nuddea.  The  whole  estate  was  entered  in  the  tatgih  of, 
and  the  GoTernraent  revenue  wan  payable  in,  the  Collectomte  of 
Nuddea.  The  Judge  of  the  24-Pergunnahs,  without  aelling  the 
property  of  the  judgment-debtor  which  was  within  his  jurisdiction, 
transmitted  a  certificate,  under  as  285  of  the  Civil  Procedure  Code, 
to  the  Judge  of  Nuddea,  stating  that  no  portion  of  the  amount  of 
the  decree  had  been  realized  by  the  Court  of  the  24-Pergannalis. 
Thereupon,  Kismut  Kosdaha  was  attached  and  sold  by  order  of 
the  Nuadea  Court.  In  a  suit  brought  agunst  the  purchaaer  for 
possession  of  the  18  mouzahs  lying  in  the  24-Pergunnafas  by  a 
person  who  claimed  to  have  bought  the  right,  title,  and  interest  of 
the  judffment-debtor  in  those  mouzahs,  but  who,  in  fact,  was  not 
the  real  purchaser : 

Held,  that  the  suit  ought  to  have  been  dismissed,  because  of  the 
non-joinder  as  plaintiff  of  the  real  purchaser. 

neU  further,  that  "  part  of  an  estate*'  in  s.  249,  Act  YIII  of 
1859,  means  an  aliquot  part  of  an  estate. 

Held  also  that,  although  the  Court  of  the  24-PerganDahs 
strictly  ought  not  to  have  granted  the  certificate  imtil  the  property 
in  the  24-rer^unnahs  had  been  sold,  the  error  in  so  doing  did  not 
make  the  certificate  void,  or  avoid  the  proceeding  in  the  Nuddea 
Court,  Kismut  Kosdaha  being  substantially  in\he  Nuddea  District. 
The  Maharajah  of  Burdwan  v.  Sreenarain  MitUr  commented  on. 

Kallt  Pbosono  Bosb  v.  Dinonath  Mullick  ...  ...      56 

EXECU  riON  OF  DECREE— i2«w»tttf-«afo  aet  oiide—Refimdo/  Pur- 
chase'tnoney.']  In  execution  of  a  decree,  A,  the  decree- holder, 
caused  the  right,  title,  and  interest  of  B,  the  judgment-debtor,  in 
certain  surphis  proceeds  of  revenue-sale  then  in  the  hands  of  the  . 
Collector  to  be  sold,  and  C  became  the  purchaser  thereof.  On 
confirmation  of  the  judicial  sale,  A  took  out  from  the  Court  a  por- 
tion of  the  amount  paid  by  C  in  satisfaction  of  his  decree.  The 
balance  was  taken  out  by  other  decree-holders  in  satis&ction  of 
their  decrees  against  B.  B  instituted  a  suit  for,  and  obtained  a 
decree,  setting  aside  the  revenue-sale.  C  applied  to  the  Collector 
for  payment  to  him  of  the  surplus  proceeds  of  the  revenue-sale, 
but  was  refused  on  the  ground  that  the  sale  had  been  set  aside. 
In  a  suit  brought  by  C  against  A  and  B  for  recovery  of  the 
amount  paid  by  him  for  the  purchase  of  the  surplus  proceeds  of 
the  revenue-sale : 

Held^  that  B  was  liable  to  refund  the  amount  and  interest 
Soudaminee  Chowdrain  v.  Krishna  Kishore  Poddar  distinguished. 
BissEssuB  Lall  Sahoo  0.  Ramtuhul  Singh  ...  ...     1*21 


- — ' — Variation — Order  made  hy  Consenf] 

The  High  Court,  on  appeal  from  a  judgment  of  the  Recorder  of 
Rangoon,  directed  that  an  account  should  be  taken  between  the 
parties,  and  that  in  default  of  payment  of  the  amount  thereby 
found  to  be  due  from  the  defendant  to  the  plaintiff*  within  three 
months,  a  sale  of  the  mortgaged  property  should  be  effected.  On 
the  18th  March  1872  an  order  was  passed  by  the  Recorder  of 
Rangoon,  which  was  as  follows  : — "  hy  consent  the  property  sub- 
ject to  the  equitable  mortgage  to  be  given  up  to  the  plaintiff  in 
satisfaction  of  all  claims  and. demands  against  the  defendant  under 
the  decree  of  the  High  Court."  On  the  3rd  July  1872  the  Re- 
corder directed  the  defendant  to  execute  within  six  days  a  convey- 
ance of  the  mortgaged  property  to  the  plaintiff'.  On  the  11th 
July  1872  the  Recorder  declared  that^  if  the  conyeyance  was  not 
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executed  within  twenty-four  Iiours  by  the  defendant,  the  Court 
would  execute  it,  and  accordingly  on  the  12th  July  1872  the 
Court  executed  the  tsonveyance.  Held^  that  the  Recorder  had  no 
power  to  pass  the  order  of  the  18th  March  1872,  and  that  the 
defendant  could  not  be  required  to  execute  the  conveyance. 

AZIMNULLAH  MoODEEN  V,  W.  D.  CrUIKSHANK  ...  ...         67 

FAMILY  ARRANGEMENT 459 

See  Hindu  Widow,  Estath  of,  as  HstBESs  of  heb  Son. 

FATHER,  ALIENATION  BY  397 

See  Hindu  Law. 


See  Hindu  Law. 


«•• 


App.  29 


Jj  liiJCiO  ...  •••  ...  >..  .*•  ...  •••        vkJu 

See  Flbadbbs*  Fees. 

I?  XiM  A 1 J  ...  ••.  •••  ...  •*•  .«•  .**•      4^tS 

See  Review. 

FINANCIAL  RESOLUTION  No.  2004,  14th  JULY  1871  App.  39 

See  CouET  Fees  Act  (VII  of  1870),  See.  1,  Abt  2. 

FORECLOSURE,  SUIT  FOR  ...    301 

See  MoBTQAOB. 

GH.A.TW Ah— Resumption — Hereditary  Tenure — Purchaser  cU  Auction' 
sale."]  A  purchaser  at  an  auction-sale  cannot,  where  lands  are 
held  under  an  hereditary  ghatwali  tenure  originally  created  before 
the  decennial  settlement  and  at  a  fixed  rent,  resume  those  lands  on 
the  suggestion  that  the  ghatwali  services  are  no  longer  required. 

The  omission  of  words  of  inheritance  does  not  show  conclu- 
sively that  a  sanad  is  not  hereditary :  it  being  shown  that  a  ghatwali 
tenure  had  descended  from  father  to  son,  it  was  held  that  it  was  an 
hereditary  tenure. 

Kooldeep    Nabain  Singh  v.   The  Goyebrment  of   India, 
Mahadeo  Sinqh,  and  othebs 


GUARDIAN... 

See  Declabatobt  Decbee. 

GYA,  PILGRIMAGE  TO       

See  Hindu  Law. 

SRADH 

See  Hindu  Law. 

HEREDITARY  TENURE      

See  Ghatwal. 

HIGH  COURT,  JURISDICTION  OF  ... 
See  Mandamus. 


»*. 


71 
171 

416 

118 

71 

250 


,  NON-COMPLIANCE  WITH  ORDERS  OF  App.  8 


See  HiQH  CouBT,  Powebs  of. 

,  POWERS  OF— Non-compliance  with  Orders  of  High 

Court — Transfer  of  Froceedings — Jurisdiction — Criminal  Proce^ 
dure  Code  (^Act  X  of  1872),  98.  64,  142,  297,  389,  390,  391,  398— 


ziT  GENERAL  INDEX. 

Petition  of  interlocutory  Proceedings  be/ore  MogiMtraU'^SHSpen' 
»ion  of  Proceedings — Order  for  Bail — Non^bailable  Offence — 
Wmrrani  of  Arrest-^ Commitment  to  custody  iaithout  Sridence 
taken — Remand  without  Evidence  taken.l 

In  thb  Mattse  or  Moonshsb  Stod  Abdool  Kadis  Ksah  v, 

TbE  M AG18TBATB  OP  PuSRBAU  ...  ...  App.  8 

HINDU  LAW  —  Adoption  —  Inheritance -- Practice -- Case  on  ike 
Pleadings,^  A  second  adoption  cannot  take  place  in  the  lifetime 
of  the  first  adopted  son. 

Where  the  sou  of  the  son  first  adopted  sued  as  heir  of  the 
second  adopted  son  to  obtain  the  property  left  bj  him,  aod 
the  suit  throughout  was  contested  with  respect  to  his  claim 
as  heir  of  that  second  adopted  son :  Ileldj  the  plaintiff  could 
not,  on  appeal,  ^hift  his  ground  and  r«'gard  tlie  second  adopted 
son  ns  a  trespasser,  and  seek  to  recover  the  property  on  the  ground 
of  its  having  belonged  to  the  ancestor. 

GopBB  Loll  0.  Mcbsamct  Sbbe  Chuudbaolbb  Buhoojbb      ...     391 


Nattore  Raj — Stridhan — Endowed  Lands 


— Sheha — Presumption^ Mode  of  Dealing  with  Evidence — Weight 
of  Evidence.']  In  a  suit  as  to  the  validity  of  the  adoption  of  a 
claimant  to  the  Nattore  rnj,  held^  notwithstanding  a  finding  of 
the  Judge  of  first  instance  that  the  adoption  was  not  proved,  that 
the  evidence  fully  supported  the  adoption. 

The  pretiumption  is  that  the  object  of  an  endowment  by  a  Hindu 
for  the  worship  of  idols  is  to  preserve  the  sheba  in  the  family, 
rather  than  to  confer  a  benefit  on  an  individual ;  but  if  there  are 
in  the  deed  of  gift  no  words  denoting  an  intention  of  the  donor 
that  the  gift  should  belong  to  the  faimly,  that  preaamption  will 
not  arise. 

KaJAH  ChONDBBHATH  Rot  0.  KoOAR  GOBINDIfATH  BOT. 

The  Collectob  op  Moorshedabao  0.  Karbb  Shibessusbb 

AyAJBliA        •*.  ...  ...  ...  ,,,  .,-  00 


Alienaaon-^Sradh — Limitation.'] 


Cbowdbt  Junmbjot    Mullick  0,  Sbbbmuttt    Russomotbe 
D08SEE        .••  ...  .••  ...  ...  418  Note 


'Alienation    by    Hindu    Widow ^ Legal   Necessity^- 


Performance  of  Huxband's  Sradh  at  Gya.]  The  performance  by 
a  widow  of  her  husband's  sradh  at  Gya  is  a  reasonable  necessity 
for  which  she  may  alienate  at  least  a  portion  of  his  estate. 

MOHAMED  USHRUF  0.  BrOJESSURBE  DoSSEB  ...  ...       118 

— — /im/>ar/i6/«    Rm—Mitakshara    Law — Alienation    by 

Father — Consent  of  Son.]  Where,  in  a  part  of  the  country  the 
general  law  of  which  is  the  Mitakshara,  a  custom  exists  with 
regard  to  ancestral  immoveable  property,  that  it  is  not  partible 
among  the  members  of  the  joint  family,  but  descends  from  the 
father  to  his  eldest  son,  the  father  cannot  alienate  such  property 
without  the  concurrence  of  his  son,  unless  such  alienation  is  justi- 
fied by  family  necessity. 

Rajah  Kam  Narain  Sing  0.  Pebtum  Sinq  ...  •..    S97 


•Inheritance — Mother — Stridhan.]     According- to  the 


Hindu  law  as  current  in   Bengal,   the   mother  succeeds  to  the 

Eroperty  of  her  daughter  bequeathed  to  her  by  her  father  before 
er  marriage  in  preference  to  her  husband.     Such   property  falls 
within  the  category  of  stridhan. 

JUDOONATH  SiBCAR  0.  BuBSCNT  GOOMAB  RoT  CHOWDHBr         ...      286 


« 

J 


GENERAL  INDEX.  zv 

Page. 

HINDU  LAW — Joint  Family    Property — Presumption — Burden    of 
Proof,} 

Ehilut  Chundbb  Ghosb  p.  EoohjLall  Dhub      ...         194  Note 
Dhunookdhabee  Laix  0.  GuziPnT  Lall  ...  ...        201  Note 


^Joint  Family — Separate  Acquisition — Presumption — 


Burden  of  Proof]  The  pinintiffs  sued  to  have  their  rights  declared 
under  a  mokurari  maurasi  lease  obtained  by  /,  father  of  the  defend- 
ant, but  it  was  said  with  joint  funds  and  for  the  joint  family,  which 
consisted  of  /  and  his  two  brothers,  fathers  of  the  plaintiffs.  The 
defence  was  that  the  lease  was  granted  to  /  after  the  dissolution  of 
commensalitj.  The  existence  of  any  nucleus  of  joint  property  was 
not  proved.  Held  that,  where  one  member  of  a  joint  family  is  found 
to  be  in  possession  of  any  property,  the  family  being  presumed  to 
be  joint  in  estate,  the  presumption  is,  not  that  he  was  in  possession 
of  it  as  separate  property  acquired  by  him,  but  as  a  member  of  a 
joint  family.  Therefore  the  burden  of  proof  vras  on  the  defendant 
to  show  that  /  had  acquired  the  property  separately,  and  that  it 
was  property  which  could  by  law  oe  treated  as  a  separate  acquisi- 
tion. 

Tabuck  Chundeb  Poddar  v.  Jodeshub  Chundbb  Koondoo...     193 


•Marriage — Public  Policy — Void  Confy-act-^AssamJ 


A  contract  entered  into  by  Hindus  living  in  Assam  by  which  it  is 
agreed  that,  upon  the  happening  of  a  certain  event,  a  marriage 
is  to  become  null  and  void,  is  contrary  to  the  policy  of  the  law, 
and  a  suit  cannot  be  maintained  upon  it. 

SlTABAM  V,  MUSSAHUT   AhBBREE   HbBBAHNEB  ...  ...       129 


'Mitdkshara — Sale  by  Father — Suit  by  Son  to  set  aside 


Alienation  by  Father --Refund  of  Purchase -money,'} 

Subub  Nabain  Chowdhby  o.  Shew  Gobind  Pakdet  -^PP*  29 


Widow — Limitation — Assam .] 


Dbepo  Dabba  o.  GoBiNPo  Deb  ...  ...  ...  131  Note 


Widow's  Power  to  alienate  her  Husband's  Property — 


Pilgrimage  to  Gya  —  Sradh  —  Necessity  —  Spiritual  Purposes."] 
Expenses  incurred  by  a  Hindu  widow  for  a  pilgrimage  to  Gya  and 
for  the  performance  of  sradh  are  legitimate  expenses  for  which 
she  can  alienate  her  husband's  property. 

Where  the  amount  expended  was  Rs.  1,700,  and  the  property 
was  sold  for  Rs.  4,000,  held,  in  a  suit  by  the  heir  against  the 
purchaser  to  have  the  sale  set  aside,   that  the  plaintiff  not  having     • 
offered  to  repay  Rs.  1,700  and  interest,  his  suit  must  be  dismissed. 

MUTTBEBAM  KoWAB  V.  GOPAUL  SaHOO         ...  ...  ...       416 

WIDOW       ...  ...  ...  ...  ...  App.  35 

See  Costs. 

ESTATK  OF,  AS  HBIRESS  OF  HER  SON— 

Suit  for  Partition-  Consent-decree— Family  Arrangement^ Estate 
given  to  be  held  in  severalty  absolutely — Bengali  Bill  of  Sale,} 
M,  a  member  of  a  joint  Hindu  family,  died,  leaving  three  sons, 
K^  O,  and  /),  and  a  widow,  i2,  who  was  mother  of  G  and  D. 
G  having  died,  i2,  claiming  as  mother  and  heiress  of  G,  joined 
with  D  in  bringing  a  suit  for  partition  against  K  and  the  other 

I  members  of  the  joint  family.     The  decree  in  the  suit,  which  was 

made  by  consent  of  all  parties,  declared  R  and  D  entitled  to  two 

I  equal  twelfth  parts  of  the  joint  estate,  and  K  to  one-twelflh  share, 


tl 
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Page, 
and  referred  it  to  certain  persons  aa  arbitrators,  and  not  as  eom- 
mitsioncra  only,  to  make  the  award.  The  arbitrators  allotted 
certain  land  to  R  and  D  as  their  two-twelfths  of  the  joint  immove- 
able property,  **to  be  held  b^  them  in  severalty  absolttteljr ;  **  to  K 
the  J  allotted  other  land  as  his  one- twelfth  share ;  and  in  pursuance 
of  an  arrangement  come  to  between  K  and  R  and  />,  they  directed 
K  to  sell  and  convey  Win  one- twelfth  share  to  R  and  Z>,  on  receiv- 
ing from  them  the  sum  at  which  it  was  valued.  R  and  D  paid 
the  money,  and  K  conveyed  his  share  to  them  by  a  Bengali  bill 
of  sale,  in  which,  after  statin^r  that  he  conveyed  it  in  accordance 
with  the  award,  he  added : — "Becoming  from  this  day  invested  with 
my  rights,  you  have  become  proprietors  of  the  right  of  gift  and 
snie.  I  have  no  further  connexion  with  the  said  land.  Paying  the 
taxes,  revenue,  &c.,  to  Government,  and  causing  mutation  of 
name?,  you  will  continue,  with  your  sons  and  grandsons  in  succes- 
sion, to  enjoy  possession  in  perfect  peace." 

In  a  suit  brought  by  A  against  the  executor  of  i2,  to  recover 
a  moiety  of  the  property  awarded  to  her  and  />,  and  of  the  pro- 
perty conveyed  to  them  by  the  bill  of  sale,  upon  an  olWation 
that  R  took  this  property  only  as  mother  and  heiress  of  &,  and 
that,  upon  her  death,  it  devolved  upon  him  as  O'i  next  of  kin  : 

Held  (reversing  the  decision  of  Macpherson,  J.\  that  R  took 
an  absolute  estate,  and  not  merely  a  life-interest,  both  in  the 
property  awarded  to  her  and  in  the  property  conveyed  by  the  bill 
of  sale. 

BOLTB  ChUND  DuTT  0.  KBETTBftPAUL   BtsACK  ...  ...     459 

HUSBAND'S  SRADH  AT  GYA,  PERFORMANCE  OF l" 

See  Hindu  Law. 

IDOL  •••  •••  •••  •••  •••  •••  ••• 

See  Sebait. 

ILLEGITIMACY— Z«tor«  of  Admini8tratifm--AdminUtrator'Oene' 
ral—Act  XXTV  of  1867  (  The  Administrator- OeneroTs  Act)y  #.15.] 

Joshua  Stephbh  DeMello  v.  L.  P.  D.  Broughton  App.  6 


Right  to  Bastard's  Estate— Escheat-^ Non-asser- 
tion of  Claim  by  Crown— Possession  —  Limitation  —  Estoppel— 
Tenant-at-icill —  Wife's  Equity  to  a  Settlement — Account — Re- 
ceiver.'] M,  the  widow  and  administratrix  of  a  bastard,  who  had 
died  intestate  and  without  issue,  received  a  letter  in  1841  from 
the  Lords  Commissioners  of  the  Treasury  stating  that  they  did  not 
deem  it  expedient  to  take  any  steps  for  the  assertion  of  the  ri^ts 
of  the  Crown  with  regard  to  her  late  husband's  estate.  Previous 
to  this  AT  had  obtained  possession  of  that  estate,  and  two  months 
before  the  receipt  of  the  letter,  she  had  contracted  a  second 
marriage.  No  settlement  was  made  upon  this  marriace,  and  since 
the  time  of  the  marrigc,  M's  second  husband  had  had  the  exclusive 
management  of  the  property.  In  execution  of  a  decree  against 
the  husband,  his  right,  title,  and  interest  in  and  to  a  portion  of 
the  property  were  put  up  for  sale,  and  purchased  by  the  plaintiff. 
The  plaintiflTs  right  to  possession  was  disputed  by  Af,  who  con- 
tended that  her  husband  took  no  interest  in  the  two-thirds  of  the 
property  which  went  to  the  Crown  which  could  be  attached  and  sold 
in  execution.    In  n  suit  by  the  plaintiff  to  establish  her  rights  over 

the  property : 

lie  My  that  the  Crown  would  be  estopped  by  the  line  adopted  by 
the  Commissioners  of  CIjc  Treasury  in  1841  from  asserting  its  claim 
to  the  two-thirds ;  that  M  had  a  good  title  to  the  whole  estate 
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even  aa  against  the  Crown  (  and  that  the  rights  of  heir  husband 
extended  over  the  whole  estate,  and  were  rights  which  could  be 
seized  in  execution  and  sold. 

Held  further,  that  Ats  husband  being  without  property  and  in 
great  difficulties,  and  subsistiug  only  on  a  life-pension  of  Es.  il8 
a  month,  M  was  entitled  to  a  settlement. 

TooLSEBMORBT  Doss&B  tj.  Masia  Masobbt  Cobnblius        ...     144 

IMPARTIBLE  RAJ , 397 

See  Hinnn  Law. 

Jr-i^i  1- ^'^J^  JL         •*•  •••  •  *  »h%  itt  *«k  •\»      o73 

See  Snit  In  Fobma  Pacp^bis^ 

INHERITANCE .,.  286,  391 

See  Hindu  Law. 

INJUNCTION  w  .w  ...  App.  27 

See  Act  VIII  of  1659,  ss.  92,  246. 

INSOLVENCT,  PETITION  IN  ^  ...  .,.  App.    2 

See  Alihomt,  Non-patmbbt  o)r. 

INSOLVENT,  ABSENCE  6f ,.  App.  34 

See  Sc&bdulb,  Vebification  op,  Ht  AmbAVit. 


I  !■  ■ 


.  ACT  (11  &  12  Vict.,  c.  21)  ...  ...  App.  34 

See  SCHBDULB,  VbBIFICATION  of,   BT  AFFIDAVltk 


•>  *    6 — Jurisdiction'-*^ Ins(d* 


vent  Trader^-^^^  Reside'**^ Cosie  of  Oppositiotk^  The  word 
*'  reside**  in  s.  5  of  the  Insolvent  Act,  when  applicable  to  the  insol- 
vency of  traders,  includes  an  occupation  for  the  purpose  of  trading, 
whether  or  not  accompanied  by  sleeping  or  dwellings 

in  n?  HowABD  Bbotrbbs  .».  ...  .k.  .,.    254 


-,  «.  36 — Ptactice'^Examin*' 


aiion — CounseLI  A  person  from  whom  property  is  sought  to 
be  taken  under  8.  36  of  11  &  12  Vict.,  c.  21,  is  entitled  to  be 
represented  by  Counsel        .».  ...  ...  ...  App.  33 

In  tUB  MATtKB  OF  THB  PbTXTION  OF  NoLlTMOHAN  DoSS. 


«lfc 


,  8.  49     ...  ...  App.  2 


See  Alimomt,  Non-]^ayMknt  of. 

I 

TRADER  „     254 

See  Insolvent  Act  (11  &  12  Vict.,  c.  21),  s.  5. 

INTEREST^  RATE  OlP-^Bondpapable  by  InstalmenU.'] 

Rashbssob  SoBMAH  V,  KalBbkamath  SuBMAtt         ...  138  Note 


Penalty."] 


Pbtahbub  CHAtTBB^BB  o.  Kalbechubn  Rot  .w         137  Noto 


m*m 


■  Liqui" 

dated  Df images,']  The  defendant  executed  a  bond  in  favor 
of  the  plaintiff,  by  which  he  agreed  to  pay  ^*  interest  at  8  annas 
per  cent,^  month  after  month,  and  to  repay  the  principal  money 
within  the  period  of  thi^ee  years.'*  It  was  further  stipulated  in 
the  bond  that,  "  should  I  fail  to  pay  the  principal  and  interest  aa 
agreed  upon,  I  shall  >pay  interest  at  4  per  cent,  per  mensem  from 

c 
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tlie  dftte  of  tbii  bond  to  tbkt  of  liquidation."  The  defendant 
made  defiKilt  in  pajment.  Held,  ■■  a  suit  bmugbt  oa  the  bond, 
that  the  itipnUtioD  in  the  bond  for  the  pB7ment  of  interest  al  4 
jier  cekt.  per  mtntem  wai  in  the  nature  of  a  penaltj,  and  tbe  plaint- 
iff  wat  odIj  entitled  to  recorer  interest  at  a  reasunxble  tale. 
Id  this  caie  I  per  cent,  per  mensem  wiib  ^iren. 

SiCBDCKNaTHPAHi>ATe.  SaiiLocutiR  SuiGB       ...  ...     lU 


INTERLOCUTORY  PBOCEEDINQS  BEFORE    MAGLSTKATE. 

REVISION  OF App.  S 

See  UioB  CoDkT,  Fowiu  or. 


p  1859,  M.  47,  5S,  k  5S. 


Set  lltnDir  Law. 

JUDGE    AND    ASSESSORS,    DIFFERENCE     OF     OPINION 

BETWEEN  

See  La«D  AcQDiaiTiov  Act  (X  of  1s70),  bs.  30,  35. 


JUaiSDlCTION  

Set  ExBCDTioN  or  Dicsce 
CooRT  WHICH  rasaiD  it.  £ 
12  Vict.,  c.  31)  a.  5.    See  Mobigaqe. 

9 

r  MAGisiaAiB, 

HIGH  COURT.    See  IIioh  Coubt. 

INSOLVENT     COURT-flond    Fide    Beai- 

1h  tbb  MATTBKor  Tabisxt  CHiiRn  GoHo  ...  App.  36 

REVENUE  COURTS       «4,  437 

.S'««  Rn  Judicata. 


LAND  ACQUISITION  ACT  (X  of  1870),  u.  80,  S5— Appeal— 
Difference  of  Opinion  between  Jtidge  and  Attesiora — Compemaiion 
—-JEvidence,  taking  down— Act  fill  of  1859,  e.  172.1  Under 
B.  30,  Act  X  of  IS70,  an  oppeallies  from  tbe  decision  of  tlie  Judj^ 
where  he  diflerB  &om  tihe  ABseBSora,  whediei  the  Assetsora  agree 
with  one  another  or  noL 

In  tbm  hatteb  or  tbb  Lard  Acquisition  Act  (X  or  1S70). 

Hetshak  v.  Bholahath  MtrixiCK. 

Ebolakatk  Hduicx  t>.  HiTSHAM 


J 
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LAND,    BUIT     FOR    RESTORATION    OP,    TO    ORIfilNAL 

STATE  OR  FOR  DAMAGES       ...  App.  40 

See  Landlord  and  Tbk ant. 

LANDLORD  A!ND  TH^^A^T-^Sub-ienant-^Excavatum  of  Tank-~ 
Suit  for  restoration  of  land  to  original  state  or  for  damages.'] 
MoNiND&o    Chuhdbb     Sibcab    v.      Monebbuddbbn     Bis- 

w  As  •••  •••  ••• 

LEGAL  NECESSITY  

See  Hindu  Law. 

LEGITIMACY 

See  Eyidbncb. 

LETTERS  OF  ADMINISTRATION  ... 
See  Illbqitimact. 


PATENT,  1865,  cl.  12 

See  MOBTGAGB. 


•  •• 


LLdEL  •••  •••  •••  ••• 

See  Malicious  Pbobbcution. 

LICENSE  TO  SELL  LIQUOR 
See  Mandamus. 

LIMITATION  

See  Execution  or  Dbcbbb.  See  Illbgitimact.  See 
Dbclaratobt  Dbcbee.  See  Act  YIII  of  1859,  s.  230. 
See  Mahombdan  Law. 


t«« 

••• 

App.  40 

••• 

• 

...     118 

•  •• 

••• 

...    244 

•  •• 

••• 

.  App.  6 

•  *. 

a  •  * 

...    301 

t.« 

•  .• 

« 

...    321 

•  •• 

••• 

...     250 

23,  42; 

144;  203; 

237;   876 

See  Hindu  Law. 


•t« 


••• 


131  Note,  418  Note 

f 

App.  1 ;  App.  31 
See  Special  Appbal,  Point  allowed  to  be  baisbd  in. 
See  Bengal  Act  YIII  or  18G9,  s.  29. 

LIQUIDATED  DAMAGES    .  .  ...  135 

See  Intebest,  Rate  or. 

LIQUOR,  LICENSE  TO  SELL  ..,  250 

See  Mandamus. 

MAGISTRATE  •••  •••  ...  »..  ,«•  ..,      33 

See  Code  or  Cbiminal  Pbocbdubb  (Act  X  or  1872), 
s.  228. 


.,  INTERLOCUTORY  PROCEEDINGS   BEFORE, 


REVISION  OF App.  8 

See  High  Coubt,  Powbbs  or. 

.,  REMOVAL  Off  HOUSE  BY  ORDER  OF  ...        9 


See  Removal  or  House  bt  Obdeb  or  Maqistbatb. 

MAHOMEDAN  LAW  —  Dower  —  Amount  —  Limitation  —  Regula- 
tion HI  of  1793,  «.  14 — Practice^^Form  of  Decree — Costs — Act 
VIII of  1859,  *.  98 — Compromise."]  Where  dower  is  "prompt," 
limitation  does  not  begin  to  run  until  the  dower  is  demanded,  or 
the  marriage  is  dissolved  by  death  or  otherwise. 

The  amount  claimed,  otz.,  Rs.  16,25,000,  not  having  been  disputed 
in  the  Court  of  original  jurisdiction,  was  allowed. 


u  QENBBAL  INDEX. 

Qiuert.—WhtthtT,  in  the  caM  of  a  diroroe,  a  c»h«  of  acb'on 
aecraei  in  nspect  of  deferred  dower  before  tbe  repndiatioa  has 
beoone  irrevooable,  or  tbe  dower  hat  been  demanded. 

Mdhuidt  Udij.bbka  *.  Muhuidt  Jcnssu,  ...  ...    37S 

MALICIOUa  PROSECimON— X»el— Wihe*****  Pritibge—Et^i- 
denee—Omiu  Pnibaiidi.']  Witnestei  cinnot  be  sued  for  damages 
in  reapMt  of  endence  given  bj  them  in  a  judicial  proceeding.  If 
their  evidence  be  fsUe,  they  thonld  be  prooeeded  againat  oj  ma 
indictment  Ibr  prejorj. 

In  an  action  for  dam*|;eR  for  a  malidoaa  proMcation,  it  ia  not 
•afflcient  to  prove  morel;  the  dismlual  p(  tbe  charge.  It  tnosC  be 
proved  that  the  protecutlon  wai  without  reaionable  and  probable 
cauM. 

BiBoo  Gmrans  Don  StMSH  ■.  MmBEUUf  Chowdbkt     ...    321 

MANDAMUS— Jfofter  etmetntii^  Stvtnite—Lieenit  to  mil  Liaaor — 
Juriidielion  of  Bigk  Com't—Aet  XI  of  18*9,  t.  9— fl»«y.  Act  Itl 
of  1873,  t.  1—21  Ota.  Ill,  e.  TO,  i.  S.]  Under  Act  XI  of  1S49^ 
1.  9,  MA  amended  bj  Bens.  Act  Itl  of  1ST3,  i.  1,  whenerer  a  license 
ii  granted  for  the  retail  sale  of  intoxioating  liquors,  the  Collector 
ii  anthoriied  to  demand  "auoh  fee,  tax,  or  dutj  as  may  &om  tima 
to  time  be  fixed  with  the  tanction  of  the  Board  of  Kerenue,  or  s 
fee,  tax,  or  duty,  adjusted  or  t«gulated  in  luch  manner,  and  in 
accordance  with  mch  rule*  as  the  Board  of  Hevenue  maj  pre- 
■cribe."  The  Board  of  Rerenae  having  notiSed  that  liqaor  licensefl 
for  the  year  ending  March  Slat,  1874,  woold  be  put  up  to  poblic 
auction,  certain  Uoenied  liijuor  veadora  moved  the  High  Court  fer  a 
mandnmiu  to  compel  the  Board  of  Revenue  to  iaaue  rules  prescrib- 
ing the  fee  payable  for  licenses.  Htid,  that  the  matter  whoUj 
rerated  to  the  rerenne,  and  therefore,  by  31  Geo.  Ill,  C  70,  a.  8, 
liigh  Court  had  no  juriadiction. 

In  THB  Mattbb  op  Arcmia  Ckdkdsa  Sh*w,  awd  iw  tb« 

MaiTBa  or  Act  XI  or  1S49  Ai  ambmdkd   iit  Bbsq. 

Act  ni  OP  18T3  ...  ...  ...  ...    250 


See  DaoL&B^TOET  Dkub. 

MISTAKE 363 

Ste  Dbckib,  Erbok  in. 

397,  App.  29 

MOFUS'IL  COURTS,  POWER  OP,  TO  MAKE  ORDERS  /,V 
PfENAM  AGAINST  PERSONS  NOl'PARTIliS  TO  A  SUIT— 
Order  for  Payment  of  Court  on  Pfrsoii  nol  Part^  to  Ihe  Svit,  and 
afler  Hiimital  of  Suit] 

RuntoaT  Koohi>oo  v.  Bajah  Ojooshiaban  Kkan  App.  37 

,^ .PROPERTY  PAUTLY  IN        301 

See  MoBTOAGK. 
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MORTGAGE,  EQUITABLE  ...  ...  ...  ...  ...     405 

See  EauiTABi.B  Mobtgagb. 


•^Jurisdiction — Suit  for  Foreclosure — Portion  of  PrO' 


perty  in  M of ussil— Letters  Patent,  1865,  cl.  l2-^Reg.  XVII  of 
1806.]  Where  a  plaint  prayed  for  foreclosure  of  a  mortgage,  in 
ilie  English  form,  of  certam  land,  situated  partly  in  Calcutta,  and 
partly  in  the  mofussil,  and  for  an  account,  held  that  leave  to  sue 
naving  been  obtained  under  cl.  12  of  the  Letters  Patent,  the  Court 
had  power  to  make  a  decree  with  respect  to  the  whole  of  the 
property. 

The  Court  in  such  a  case  has  no  power  to  follow  the  procedure 
prescribed  by  Reg.  XVII  of  1 806,  which  relates  to  the  foreclosure 
of  property  in  the  mofusftil,  but  it  is  bound  to  see  that  the  defend- 
ant is  not,  by  reason  of  the  suit  being  brought  in  the  High  Court, 
deprived  of  any  substantial  advantage  which  he  would  have  had  if 
the  suit  had  been  instituted  in  the  mofussil  Court. 

Thb  Bank  of  Hindustan,  China,  ani>  Japan  v.  Nunbololl 

D£N  •..  •*•  >••  .*•  •.•  •..      wvJ 

SdOTHER     0«t  *•«,  •••  •••  •••  0«t  ...     286 

iSdtf  Hindu  Law. 

MUjKDER    ...  ...  •••  •..  •.•  •••  ••.     347 

See  Pbnal  Cods  (Act  XLY  or  1870),  a.  149  &  a.  300, 
bxgbft.  2. 

NATTORE  RAJ         ...  ...  ...  ...  ...  ...      86 

«  See  Hindu  Law. 

NAZIR,  LIABILITY  OF-^Attachment  of  Property  in  Execution  of 
Decree — Failure  to  return  Property  attached  on  Satisfaction  of  the 
Decree—' Beng,  Act  V  of  1863,  ss,  4  Sf  8.]  In  a  suit  brought 
against  the  plaintiff  in  the  Collector's  Conrt  for  arrears  of  rent,  a 
decree  was  obtained,  and  a  warrant  was  issued  for  the  attachment 
of  certain  moveable  property  belonging  to  the  plaintiff.  The 
warrant  was  addressed  to  the  Nazir  of  the  Collector's  Court,  and 
was  by  him  delivered  to  one  of  the  registered  peons  of  the  Court 
for  execution.  The  peon  reported  to  the  Nazir  that  he  had 
attached  the  property  in  question,  and  had  placed  it  in  charge  of 
certain  persons  whose  receipt  for  it  he  produced  and  filed.  Sub- 
sequently the  plaintiff  paid  the  amount  of  the  decree  into  Court, 
and  an  order  was  made  releasing  his  property  from  the  attachment. 
A  peon  was  sent  to  restore  the  property  to  the  plaintiff,  but  the 
persons  in  whose  charge  it  was  said  to  have  been  left  alleged  that 
they  had  never  taken  possession  of  the  property,  and  the  peou 
was  unable  to  restore  the  property  to  the  plaintifl.  In  a  suit 
brought  by  the  plaintiff  agamst  the  Nazir  to  recover  the  property 
or  its  value,  held  that  the  Nazir  was  not  liable,  Bengal  Act  V  of 
1863  having  altered  the  relation  which  formerly  existed  between 
the  Nazir  and  the  peons  of  the  Revenue  Courts,  and  put  them  in 
the  position  of  paid  servants  of  Government. 

Raises  Coomar  Chattbbjbb  r.  Siddhbssub  Muhdul  ...    256 

NECESSITY  ..I  4 ...    416 

See  Hindu  Law. 

NEW  EVIDENCE 424  Note,  427  Note,  428  Note 

See  Review. 
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NEXT  FRIEND  A  PAUPER ... 

See  Suit  m  Fubma  PAUPBSit. 


••• 


••t 


••• 


973 


NON-APPEARANCE  BEFORE  HIGH  COURT  OP  PARTY  AT 
WHOSE    REQUEST  SMALL  CAUSE  COURT  HAS  REFER- 
RED  CASE  •••  ...  ...  M.  •••  ••• 

See  Small  Causb  Court  Rcfbrbvcx. 


415 


WITHIN  PRESCRIBED  TIME,  EFFECT 


See  Rboibtbatiob  Act  <YIII  of  1871),  ss.  23,  34,  m] 
71,  &  73. 


NON-BAILABLE  OFFENCE 

See  UioH  CouBT,  Powbbs  op. 


••• 


••• 


Appi  8 


NON-JOINDER        •».  ...  ...  ...  ...  ...       56 

See  EzBCUTfON  of  Dbcbbb  out   of   Jubisdictioh    or 

COUBT  WHICH  PAMBD  IT. 


NOTICE 


•  •• 


••• 


See  Vbbdob  ahd  Fubchasbb. 


OFFENCE,  NON-BAILABLE 

See  High  Coubt,  Powbbb  op. 


ONUS 


See  Malicious  Pbobbcution. 


§  •• 


...       46 

App.  8 
...     321 


ORDER  IN  PCS  NAM  AGAINST  PERSON  NOT  PARTY  TO 

THE  SUIT  App.      37 

See  MorussiL  Coubt,  Powbb8  op. 


MADE  BY  CONSENT 

See  ExBcuTioH  of  Dbcbbb. 


••• 


67 


OWNERSHIP,  SECRET,  EQUITABLE  DOCTRINE  OF  «.      46 

See  Ybhdob  and  Pubchasbb. 

PARTIES— jSlfl/tf  of  Land^Benami — Nan-joinder  of  real  Pwrcluuer 
—  Vakeel  and  Client'] 

Fczbblub  Bbbbbb  v.  Obidah  Bbbbbb        •••  •••  60  Note 


PARTITION  SUIT 

See  Costs. 

PARTNER   ... 

See  SuMMOHs,  Sbbvicb  op. 


App.  35 
App.  26 


"PART  OF  AN  ESTATE'' • 56 

See  Exbcutiob  op    Dbcbbb  out  op    Jubisdictioh  op 
Coubt  which  passbd  it. 


PAUPER,  NEXT  FRIEND    ... 

See  Suit  in  Fobma  Paupbbis. 


•«• 


•t« 


...    873 


SUIT  ...  ...  V,  ...       App.  23  &  ib.  Note 

See  Suit  ib  Fobma  Paupbbis. 


PAYMENT 

See  Dbclabaiobt  Dbcbbb 


...    208 
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PENAL  CODE  C^ctXLV  o/ise0),i.  149,  A-  #.  300,  Except  2— tTn- 
lawful  Assembly-^Common  Object — JMurder,']  One  member  of  an 
unlawful  assembly,  whose  common  object  was  to  eject  certain 
persons  from  a  piece  of  land,  the  title  to  which  was  disputed,  fired 
at  and  killed  one  of  such  persons.  Held  by  Couch,  C.J.,  and 
Jackson,  Phbab,  and  Pontif£X,  J  J.  (Ainslib,  J.,  dissenting)  that 
the  act  being  sudden  and  unpremeditated,  the  other  members 
of  the  assemblj  were  not  guilty  of  the  ofience  of  murder  under 
8.  149  of  the  Penal  Code,  but  of  rioting  armed  with  a  deadly 
ireapon  under  s.  148. 

QuEBN  V,  Sabed  Alx    ...  ...  ...  •••  ...    34? 

PENALTY 185,  137  Note,  138  Note 

See  Ihtebest,  Rate  or. 

FIIiGRTMAGE  TO  GYA         416 

See  Hindu  Law. 

PliEADERS*  FEES^  Unpro/eisional  Conduct-^  Commisnan  to  Mook* 
tears — Act  XX  of  l^^SJ]  il,  a  pleader,  was  engaged  by  B^  who 
was  acting  on  behalf  of  C,  to  defend  certain  persons  charged  with 
tlie  offences  of  rioting  and  of  having  caused  grievous  hurt.  Two 
of  the  accused  persons  were  relatives  of  C.  A  agreed  with  B 
that,  if  all  the  accused  were  acquitted,  his  fee  was  to  be  Rs.  500 ; 
if  the  two,  who  were  the  relatives  of  C,  were  acquitted,  then  he 
was  to  receive  Rs.  250 ;  but  in  the  event  of  non^  of  the  accused 
being  acquitted,  he  was  to  receive  only  Rs.  40.  Before  the  trial  B 
paid  A  KSk  475 ;  this  having  come  to  the  knowledge  of  C,  he 
telegraphed,  saying  that  the  fee  was  exorbitant,  and  A,  upon  bein^ 
*  remonstrated  with,  handed  over  Rs.  250  to  a  banker  to  be  placed 
to  his  {A^e)  credit.  A  alleged  that,  out  of  Rs.  225  which  remained 
with  him,  he  paid  Rs.  140  to  ^  as  commission,  and  that  Rs.  25 
was  paid  to  his  mohurir.  Held  that  A  was  guilty  of  fraudulent 
and  grossly  improper  conduct.  He  was  suspended  from  practis- 
ingfor  the  period  of  one  year. 

jPer  PoNTiFBx,  J. — If  a  mooktear,  paid  for  his  services  by  his 
employer,  were  to  receive  in  addition,  without  the  knowledge  of 
his  employer,  a  percentage  or  commission  from  the  pleader,  he  would 
be  answerable,  not  only  in  the  Civil  Court,  but  also  in  the  Criminal 
Court,  to  a  charge  of  obtaining  money  improperly  from  his  em- 
ployer. 

In  THE  MATTES  or  Fbabt  MOHUN  GooHo.*.  •••  •..    812 

FLEADINGS,  CASE  ON         391 

See  Hindu  Law. 

POSSESSION  144;  237 

See  Illegitimacy.    See  Act  YIU  or  1859,  s.  230. 


. ,  SUIT  FOR      ...  9 

See  Rbmoval  or  House  bt  Obdeb  or  Maqistbatb. 

POWER  TO  AMEND  DECREE  368 

See  Decbbb,  Ebboe  ie. 

PRACTICE  375;  391 

See  Mahomedan  Law.  See  Hindu  Law. 


••• 


...  •  •  ^PP*  ^^ 

See  Iesolteht  Act  (11  &  12  Yict.,  c.  21),  s.  36. 


xxiv  GEl^RAL  INDBIC. 

PRESUMPTION M  86, 199,  201  Note 

See  niKDU  Law. 

PROCEDUBE  ...  ...  ...  .,.  ...  App.27 

See  Act  VIII  or  1859,  m.  92»  246. 

PROOF  ...  ••.  ••«  •••  ...  •••  ■••     265 

See  BouHDAST. 

PROPERTY  ATTACHED,  PAILCRE   TO  RETURN,  ON  SA- 
TISFACTION OF  DECREE  256 

See  Nakib,  Liabiutt  or. 

PARTLY  IN  MOFUSSIL  301 

See  MOKTGAQB. 

PUBLIC  POLICY      ...  .«  ...  ...  ,„  ^.     129 

See  HiRDu  Law. 

PURCHASER  ...  ...  •«.  •••  •••  •••       46 

See  Vkrdob  akd  Pobcraseb. 


AT  AUCTION-SALE 71 


See  Qhatwai*. 


*  ,  NOMINAL      ...  ...  ..  ...  ...      66 

See  ExEcoTioif  or    Dbcbbb  out  or   Jubudictioh   or 

COUBT  WHICH  rASSEB  IT. 

PURCHASE-MONEY,  REFUND  OF 121 

See  ExBctTioH  or  Djbcbbb. 


-     .«*  •».  ••» 

See  HiRDD  Law. 


App.29 


RAJ,  IMPARTIBLE...  ...  *..  ...  ...  ...    897 

See  HiNBt;  Law. 

RECEIVER  •••  ...  •.»  •»*  .••  •••  •••     144 

See  Illboitimact. 

REFERENCE  BY  SMALL  CAUSE  COURT ••    415 

See  Small  Causb  Coobt  RefirbnCb. 

REFUND  OP  EXCESS  OF  STAMP-DUTY 370 

See  SxAMr-DuTT. 


.-PURCHASE-MONEY 121 

See  EzBcuTioiT  or  Dbcbbb. 


See  Hindu  Law. 


.*. 


App.  29 


REFUSAL  TO  REGISTER 30 

See  RjEQisTBATioR  Act,  1871,  as.  28,  34,  35,  71,  &  73. 

REGISTRATION  ACT  (VIII  of  1871),  s.  17 405 

See  Equitable  Mobtgaqb. 


. 1  M.  28,  34,  35,  71,   Sr  73— 

Effect  of  Non-appearance  within  prescribed  Time — Refusal  to 
register,"]  When  a  document  has  been  presented  for  registration  in 
due  time  bj  one  of  the  executants,  but  the  others  have  failed  to 
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appear  within  the  time  prescribed,  tLe  registering  officer  must 
*'  refnse  to  register/'  ns  in  cases  falling  under  tlie  latter  claases  of 
6.  3^,  and  must  record  the  reasons  for  his  refusal. 

U'he  party  desiring  registration  ought  to  npplj  to  the  Registrar 
before  the  period  for  registration  has  gone  by,  either  to  register  or 
to  refuse  to  register,  so  as  to  enable  him,  in  case  of  refusal,  to  take 
further  proceedings  under  s.  73.  So  soon  as  it  appears  that  the 
prescribed  time  has  gone  by,  and  the  executing  parties  have  not 
appeared,  the  order  of  refusal  should  be  made  at  once. 

In  the  Matter  of  the  Registration  Act,  1871,  and  in  thb 
Matter  of  Bdttobbhart  Banbbjeb 


Pag«. 


••• 


REGULATION— 1793— HI,  s.  14 
See  Mauomkdan  Law. 


*•• 


••• 


-1806-XVir... 


See  Mortgage. 


-1825— XI,  8.  2 


••• 


••• 


20 
376 


301 


265 


See  Boundary. 


REMAND  WITHOUT  EVIDENCE  TAKEN  .,. 
See  High  Court,  Powers  of. 


App.  8 


REMOVAL  OF  A  HOUSE  BY  ORDER  OF  MAGISTRATE- 
JSuit/or  Possession  and  for  Damages —Jurisdiction  of  Civil  Court 
-^Criminal  Procedure  Code  (Act  XXV  of  1861,  and  Act  V III  of 
1S59J,  M.  808,310,  ^  Sn—Act  VIII of  1859,  s.  I. }  A  Ma- 
gistrate issued  an  order  under  s.  308  of  Act  VIII  of  1869  calling 
upon  A  to  remove  his  hut  as  being  an  obstruction  to  a  public 
.highway,  il  claimed  a  jury  under  s.  310,  the  majority  of  whom 
found  that  the  Magistrate's  order  was  reasonable  and  proper.  A 
refused  to  obey  the  order,  and  his  hut  was  removed  under  s.  311. 
A  sued  the  Magistrate  for  possession  of  the  land  and  for  damages. 
Held  that  such  suit  would  not  lie. 

Mbsghoo  Chundbr  Sarcab  v.  J.  H.  Ravenshaw    ,.. 


BENT,  SUIT  FOR  

See  Act  X  of  1859,  as.  47,  56,  &  58. 


ARREARS  OF 


See  Bengal  Act  VIII  of  1869,  8.  29. 

REPRESENTATIVE 

See  Act  XXUl  of  1861,  s.  11. 


♦*  RESIDE" 


••• 


••• 


••• 


••• 


••• 


See  Insolvent  Act  (11  &  12  Vict.,  C.  21),  s.  5. 


RESIDENCE,  BONA  FIDE 

See  Insolvent  Court,  Jurisdiction  of. 


...        9 
1 

s 

App.  31 

...     149 

...     254 

App.  26 


RES  J  UDICATA-^Act  VIII  of  1859,  s.  2-^Costs  of  several  Bespond- 
ents."]  Whereaparty,  failing  to  obtain  judgment  for  the  possession 
of  land  claimed  by  her  in  her  first  suit  as  taufir,  brought  afresh  suit 
cluming  the  land  as  property  belonging  to  her  talook  according  to 
the  true  boundary  line,  held  that  her  suit  was  barred  by  s.  2  of 
Act  Vm  of  1859. 

Where  respondents  were  in  the  same  interest,  but  severed  in  their 
defences,  only  one  set  of  costs  was  allowed,  and  that  to  the  respond- 
ent who  first  entered  appearance. 

WOUMATARA  D£BIA  0.  UnNOPOORNA  DaSSEB  ...  ...       158 

D 
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RES   JUDICATA^Decision    by   Deputy    Collector -^ Evidence    of 
THle''ActXof\H59,$,2S,cl  6^Jurisdietiom  of  the  Revenue  Courts 
— Act  VII I  of  1859,  f.  2.]     A,ti  ryot,  brought  a  suit  in  the  Coart 
of  the  Deputy  Collector  ngainst  B,  his  zemindar,  for  recorery  of 
poBSseBHion  of  a  piece  of  land,  on  the  ground  that  he  was  the  holder 
of  a  maurasi  potta,  and  that  he  had  been  illcgallj  ejected  bj  B.    The 
Denuty  Collector  held  that  the  maurasi  potta  was  genuine,  and  that 
B  n ad  illegal  1 J  ejected  A,    He  passea  a  decree  In  farur  of  A^  in 
execution  of  which  A  obtained  poesession  of  the  land  in  dispute- 
In  a  suit  brought  by  B^  against  the  heirs  of  il,  in  the  Civil  Court, 
for  recovery  of  possession  of  the  said  piece  of  land,  on  the  ground 
that  the  maurasi  potta  was  a  spurious  document,   and   that  no 
maurasi  potta  had  been  granted  to  il. 

Held  (Jacksoh,  J.,  doubting)  that  the  decision  of  the  Deputy 
Collector  was  not  conclusive  between  the  parties. 

ChUNDBK  CoOMAB  MuHDUL  0.  NORMBB  KHanuM       ...  ...      4d4 


Jurisdiction  of  Revenue  Courts^J 


UuBo  Lall  Saha  o.  TiRTUAMUMO  Thakook  ...  437  Note 


•  •B 


33J 


—  -  ••■  V««  V««  VW  •»•  •«•  ^^  -mm--^  ^ 

See  Sbbait. 

RESPONDENT,  ATTACHMENT  OP App.  2 

See  Alimony,  Non-patmbmt  of. 

RESUMPTION  *  71 

See  Ghatwal. 

REVENUE  COURTS,  JURISDICTION  OP      ^434,  437 

See  Rk8  Judicata. 


-,  MATTER  CONCERNING  ...  250  j 

See  Mandamus. 


SALE  SET  ASIDE  ...  ...  ...  ...     121 

See  ExBCUTiON  of  Dbcbbb. 

REVTEW     ...  .••  .,«  .«•  •«•  ...  ...     363 

See  Dbcbxe,  Erbob  m. 

—  Art  VIII  0/1859,   ss.  376   to  Z7S— Appeal-^*'  Finals]  i 

»rA  n.  SiihorriinatA  .Tiidcrp..  nftar  dp.r'idinar  a  rAorulAr  nnnf^l.  frrftiit. 


Where  a  Subordinate  Judge,  after  deciding  a  regular  appeal,  grant- 
ed an  application  for  review  of  judgment  on  the  ground  that  new 
evidence  nad  been  discovered,  but  without  any  enquiry  or  proof 
that  such  evidence  was  not  within  the  knowledge  of  the  applicant, 
or  could  not  have  been  adduced  by  him  at  the  time  the  decree  was 
passed,  held  that  this  was  an  error  or  defect  in  the  procedure  or 
investigation  of  the  case  which  aiTbcted  the  decision,  and  was  a 
ffround  of  appeal  when  the  decision  upon  review  was  brought 
before  the  High  Court  on  special  appeal. 

The  word  ^' final"  in  s.  378  of  Act  VIII  of  1859  means  that  the 
order  rejecting  the  application  or  granting  the  review  shall  not  by 
itself  be  open  to  appeal. 

Bhtbub    Chundeb    Submah     Chowohbt    v.    Maduubbam 

DCBMAB         ,.,  ...  .1.  •*•  .••  ...       4*o 

■Nfw  Evidence, "l 


Nvdab  Chand  Bhoota  v.  Rbbdot  Munpcl    ,.«  ...  424  Note 


'Act  VIII  of  1859,  s.  377.] 


NoLiTA  MuuuN  Hot  Cuowduby  p.  Dknonatu  Moobbbjeb  427  Note  1 
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RKVIEW-iVifw  Evidence,'] 

Kh£lut  Chundeb  Ghosb  9.  PftANitiSTO  Dat  ...  428  Note 

REVISION  OP   INTERLOCUTORY  PROCEEDINGS  BEFORE 

MAGISTRATE App.  8 

See  High  Court,  Fowebs  of. 

RIPARIAN  PROPRIETORS 265 

See  BouNDAKT. 

kdAX^Hi  •••  ••«  9»t  >••  •••  •••  •■•         4iB 

See  Execution  of  Decree. 


^■— — — ,  OEED  OF      •••  •••  .*•  •••  •••  ...       36 

See  AOREEMENT  TO  TBAN8FBB. 

OF  ESTATE  PARTLY  WITHIN  AND  PARTLY  WITH- 
OUT JURISDICTION ...  ^   56 

See  Execution  of    Decree    out  of    Jubisdiction    of  * 
Court  which  passed  it. 

SATISFACTION     OF     DECREE,     FAILURE    TO     RETURN 

ATTACHED  PROPERTY  ON 256 

See  Nazib,  Liability  of. 

SCHEDULE,  VERIFICATION  OF,  BY  AFFIDAVIT— ^6*e»ce  of 
Insolvent" Insolvent  Act  (U  ^  12  Vict,  c,  21.)] 

In  the  Matter  of  Hamilton  Amstbutheb  ...  App.  83 

SBBAIT— Dc^tter  Property -^Alienation.] 

RuMONEE  Debia  V,  Baluck  Doss  Mohunt...  ...         336  Note 


GoLucK    Chundeb    Bose    o.  Rughoonath    Sbee    Chunder 
Rot.  ...  ...  ...  ...  ...  ^37  Note 


Idol — Decree  against  Sehait — Successor  in  Sehaitship — Ilea 


Judicata.]    A  decree  obtained  honajide  against  the  sebait  of  uii  idol 
18  binding  on  his  successor. 

Golab  Chand  Baboo  v,  Sbeehuttt  Fbosonno  Coomabt  Dabbe  332 

SENTENCE,  ENHANCEMENT  OF App.  3 

See  Cbiminal  Pbocedube  Code  (Act  X  of  1872),  8.  280. 

SEPARATE  ACQUISITION 193 

See  Hindu  Law. 


"~~^*^"""  "    DUJ.i  .*•  «..  a«a  ...  •••  ...  4Z 

See  Execution  of  Dec  bee. 

SERVICE  OF  SUMMONS   ON  DEf'ENDANT     RESIDENT  IN 

ANOTHER  DISTRICT 1 

See  Act  X  of  1859,  ss.  47,  56,  &  58. 


Partner-- Agent-' Act    VIII  of  1859, 


s,  17,  cl,  2.] 

KusTOOB  Mull  p.  JooKEEBAM     ...  ...  .•.  App.  26 

SETTLEMENT,  WIFE'S  EQUITY  TO  ...  ' 144 

See  Illegitimact. 

SHEBA         •••  ■..  ...  ...  ...  ...  ...      86 

See  Hindu  Law. 
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SMALL  CAUSE  COURT  REFERENCE— Ca*tf  referred  at  Request 
of  Fartg — Nim-appearance  of  such  Party  before  High  Court — 
Costs, "]  Wlieu  a  cue  is  referred  hy  the  Small  Cause  Court,  for  the 
opinion  of  the  High  Court,  nt  the  request  of  one  of  the  parties, 
and  such  partj  does  not  appear  in  the  High  Court,  the  decision 
must  be  given  against  him,  whether  security  has  been  given  for  the 
cosl^  of  the  reference  and  the  amount  of  the  judgment  or  not,  and 
he  must  pay  the  costs  of  the  reference. 

Williamson  Bbothkrs  9.  Arab  Ismail  Khan        •••  ...     415 

SON,  CONSENT  OF 397 

See  IIiMDU  Law. 

SPECIAL  APPEAL,  POINT  ALLOWED  TO  BE  RAISED 
IN  —  LimiiatiouJ] 

BisHoNATH  80KMA  V,  Sbbbmott  Suoshi  Mookheb  ...  App.  1 

SPECIFIC  PERFORMANCE 36 

See  Ag  BE  KM  BUT  to  TBAIfSFKB. 

SPIRITUAL  PURPOSES        416 

Set  UiBDO  Law. 

SRADH         ...  ...  ...  ...  ...  ...  416, 418  Note 

See  Hindu  Law. 


^■"^^^^   AL      \jr  X  a  ...  *•*  a*.  •••  «.a  «»•  *  1*1 

See  Hindu  Law. 

STAMP-DUTY— /;<?/ii»J/)/  Excess  of  Stamp- dwttf— Court  Fees  Act 
(VII  of  1870^.J  The  plaintiflf  brought  a  suit  for  declaration  of 
his  maliki  right  over  a  certain  paini  tenure,  and  he  fillege<l  that  the 
defetidants  had  executed  a  hiba  iu  his  favor  in  consideration  of  a 
diamond  ring  worth  Rs.  30,000.  He  valued  his  suit  at  Rs.  5,600, 
being  twentj  times  the  malikana  of  Rs.  280,  to  which  the  petitioner 
alleged  he  was  entitled.  The  Subordinate  Jud^e  held  that  the 
plaintiff  was  bound  to  value  his  suit  at  R.4.  30,000,  the  consider- 
ation mentioned  in  the  hibanama.  The  plafntiff  paid  the  deficiency, 
and  his  suit  was  ultimately  dismissed.  The  plaintiff  appenled  to 
the  High  Court  nud  valued  his  appeal  at  Rs.  5,600,  which  valuation 
was  accepted  bj  the  High  Court.  On  an  application  bj  the  plaint- 
iff for  s  certificate  authorizintr  him  to  receive  back  frum  the  CoU 
lector  the  excess  of  stamp-duty  paid  by  him,  held  that  the  Court 
had  no  power  to  grant  it,  its  power  being  limited  to  cases  specified 
in  S9.  13,  14,  &  15  of  the  Court  Fees  Act;  but  that  there  is 
nothing  in  the  law  preventing  the  Government  from  refunding  any 
amount  which  they  may  think  the  plaintiff*  was  improperly  ordered 
to  pay.  0 

in  THB  MATTBB  OF  THB  PbTITION  OF    MoULVIB  StUD  ZoTNOOD- 

DBBN  H0S8BIN  Khan...  ...  ...  ...  •••     370 

STATUTE  21  Geo.  Ill,  c.  70,  s.  8  250 

See  Mandamus. 

11  &  12  Vict.,  c.  21.     See  Insolvent  Act. 

24  &  25  Vict.,  c.  104,  s.  15     ...  ...  ...  App.  23  Note 

See  Suit  in  Fuuma  Paupbsis. 
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8TRIDHAN  ...  ...  86,286 

See  Hindu  Law. 

SUB-TENANT  App.  40 

See  Landlobd  and  Tknant. 

SUCCESSOR  IN  SEBAITSHIP  ...    332 

See  8jsbait. 

OIJI^'mA  ...  ...  ...  ••  ...  ...  ...      Ifl 

See  Dbclabatokt  Dxcrie. 

SUIT  FOR  CONTRIBUTION  76,  345 

See  CoNTKiBUTioR,  Suit  fob. 


PARTITION        ...  ...  ...    459 

See  HxNDu  Widow,  Estatb  of,  as  Hkibbss  of  hbb  Son. 

POSSESSION  AND  FOR  DAMAGES        9 

See  Removal  of  Uousb  by  Oeldba  of  Magistbatb. 

"^~  ^"^■■^"     JSi£li^  X  •*  •••  .1.  ...  aaa  ...  ■» 

See  Act  X  of  1859,  ss.  47,  56,  &  58. 

RESTORATION  OF  LAND  TO  OUIQINAL  STATE 

OR  FOR  DAMAGES        App.  40 

See  Landlobd  and  Tenant. 

—  IN  FORMA  PA  UPERIS-^Act  VIII of  1 859,  m.  304—806.] 
S.  M.  Tabbamonbt  Dabbb    v.    Hubbo   Mo^un    Chatteb- 

iSim  ...  ...  ...  «•.  ..  App«     A*9 


24  ff  25  Vict, c,  104,  *.  15] 

In    THB    MATTfiB    OF   TUB     PETITION     OP   G  UNGA     DaSS     AdHI- 

KA VBB  ...  ...  ...  ..,  ...  App.  23  Note 

— ^— — -.^. Next    Friend    a     Pauper — Infant.'] 

A  suit  can  be  brought  in /or  md  pauperis  by  a  next  frieud,  who  is  also 
a  pauper. 

S.  M.  GOLAUFMONBB  DoSSEB  V,  S.  M.  PboSONOMOTB  D088EJI    ..        373 

■  -,  SEPARATE      ...  ...  ...  ...  ...  ...      42 

See  Execution  of  Decbbe. 

SUMMARY  TRIAL  ...  ...      33 

See  Codb  of  Cbiminal  Prockdubb  ',Act  X  of  1872},  s.  2*28. 

SUMMONS,  SERVICE  OF,  ON  DEFENDANT  RESIDENT   IN 

ANOTHER  DISTRICT 1 

See  Act  X  of  1859,  ss.  47,  56,  &  58. 

SUSPENSION  OF  PROCEEDINGS App.  8 

See  High  Coubt,  Powebs  of. 


TANK,  EXCAVATION  OF App.  40 

^ ,  See  Landlobd  and  Tenant. 

1        TENANT  AND  LANDLORD  App.  40 

See  Landlobd  and  Tenant. 

i  :       -TENANT- AT-WILL  144 

See  Illegitimacy. 
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X  X  LXjC#  •••  •••  •••  •••  •••  •••  •••        iSvf 

See  Act  VHI  op  1859,  a.  230. 


,  EVIDENCE  OP 4S4 

See  Re$  Judicata, 

TRADER,  INSOLVENT         a  ...     254 

See  Inbolvbnt  Act  (11  &  12  Vict.,  c.  21),  a.  5. 

TRANSFER  OF  PROCEEDINGS        App.  8 

See  Iliau  Cuubt,  Powbu  of. 

TRIAL,  SUMMARY...  ...  ...  ...  ...  ...       83 

See  CoDEor  CbiminalPbockdubs  (Act  X  of  1872),  8.228. 

TRUST  PROPERTY...  ...  ...  ...  ...  App,  S9 

See  CouBT  Fbbs  Act  (VII  of  1870;,  Sch.J,  Abt.  2. 

UNLAWFUL  ASSEMBLY 847 

See  Penal  Codb  (Act  XLV  of  I860),  s.  149  &  b.  300, 

EXCBFTION  2. 

UNPROFESSIONAL  CONDUCT         312 

See  Plbabbbs'  Fbbs. 

UNREGISTERED  DOCUMENT  405 

See  Equitablb  Mobtgagb, 

Y  AAI.A.X  aC/jN-  •••  •••  ...  ...  ..  ...        Of 

See  Execution  of  Decbbb. 

VENDOR  AND  VV^CllXS^ER— Notice -Equitable  DoctnTus  of 
secret  Qwnerehip,']  It  ia  b  rule  of  uaiveraal  equity,  and  not  one 
peculiar  to  English  Courts,  that,  in  order  to  enable  the  real  owner 
of  property  to  recover  from  b  purchaser  for  value  from  a  person 
allowed  by  the  real  owner  to  hold  himself  out  as  the  owner,  he 
must  prove  either  direct  or  constructive  notice  of  the  real  title,  or 
that  there  existed  circumstances  which  ought  to  have  put  the  pur- 
cliaser  on  an  enquirv  which,  if  prosecuted,  would  have  led  to  a 
discovery  of  the  real  title. 

Ramcoomab  Koondoo  0.  John  &  Mabia  McQdben...  ...       46 

VEllDICT  OF  JURY  SET  ASIDE -^c^i«a/—CWj»i/Mi/  Proce- 
dure Code  (Act  Xof  1872^,  m.  263,  271,  287,  fr  288.]  On  a 
trial  by  jury  before  a  Sessions  Judge,  the  jury  returned  a  verdict 
of  guilty.  The  Judge  disagreed  with  the  verdict,  and  submitted 
the  case  to  the  High  Court.  Held  that  the  High  Court  had  power 
to  set  aside  the  verdict  of  the  jury,  and  to  direct  «n  acquittal. 

S.  263  of  the  Criminal   Procedure  Code  (Act  X  of  1872)  ex- 
plained. 

Thb  Queen  o.  Koonjo  Lbth       ...  ...  ...  ...       14 

VOID  CONTRACT 129 

See  Hindu  Law. 

WARRANT  OF  ARREST       App.  8 

See  High  Coubt,  Powebs  of. 

WIDOW        ...  131  Note,  459 

See  Hindu  Law.    See  Himdu  Widow. 


•••  .»•  •••  •••  •«•  *••  **PP* 

See  Hindu  Widow. 
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WrDOW,  ALIENATION  BY 118 

See  Hindu  Law. 

WtDOWS  POWER  TO   ALIENATE  HER   HUSBAND'S  PRO- 

Jtr  Mid  Ma  JLX«(*  ••(  ,,.  *••  ••*  «.t  •.•^<v 

See  Hindu  Law. 

^VIFE•S  EQUITY  TO  A  SETTLEMENT        144 

See  Illegitimacy. 

WITNESS,  PRIVILEGE  OF  ...  321 

See  Malicious  Pbosbcution. 

WRONG-DOERS       345 

See  CONTBIBUTION,  So  IT  FOB. 
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